This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAW  SCHOOL 
UBRARY 


r 


r. 


^3 

REPOETS  OF  CASES 


DECIDED  £N  THE 


COUET    OF    APPEALS 


STATE  OF  NEW  YORK, 

(Secoiid  Division) 


Fbom  and  Including  Decisions  of  December  10,  1889,  to 
Decisions  of  March  18,  1890,  ** 


NOTES,  REFERENCES  AND  INDEX. 


By  n.  E.  SICKELS,'ri 
Stats  Bbporteb. 


•Volume    CXVIII. 


ALBANY: 

JAMES    B.    LYON, 

1890. 


Entered,  accordinic  to  Act  of  CoDcrress.  in  the  year  one  thousand  eight 
hundred  and  ninety. 

By  frank  rice,  Skcbbtaby  op  the  State  o»  New  Tobk, 

In  trust  for  the  benefit  of  the  People  of  the  said  State,  in  the  office  of  the 
Librarian  of  GonRress,  at  Washington,  D.  0. 


/l^£^.  uUs^  ^7.  z-^/^- 


/^ 


JUDGES  OF  THE  COURT  OF  APPEALS. 

(Second  DnnmoN.)  ° 


DAVID  L.  FOLLETT,  Chief  Judge. 

GEORGE  B.  BRADLEY, 

JOSEPH  POTTER, 

IRVING  G.  VANN, 

ALBERT  HAIGHT, 

ALTON  B.  PARKER, 

CHARLES  F.  BROWN, 

Associate  Judges. 


r 


TABLE  OF  OASES 

REPORTED  IN  THIS  VOLUME. 


Agricultural  Ins.  Co..  Smith  v.  518 
Albert!  v.  N.  Y.,  L.  E  &  W.  R. 

R.  Co 77 

AUenUntn  Mfg.  Co.,  Heller  v. . . .  683 
American  EjDcfuinge    Nat.  Bk., 

ybrthrup  V 681 

Andrews,  Van  Orden  v G74 

Atkins,  Bigler  v 671 

Attrill,  Hatch  v 383 

Attrill,  Huntington  v 385 

B. 

Baillie,  Hooper  v 413 

Baker  v.  Manhattan  R.  Co 533 

Ball,  Cowenhoven  v 231 

Banta,  Beeman  v 538 

Barney  v.  Forbes 580 

Barrett  v.  State  ofN.  Y 660 

Baamann  v.  Pinckney 6U4 

Bay  StaU  8.  dL.Co,,  Hartttig  v.  664 

Bcdlord,  Haberetro  v 187 

Beeman  v.  Banta 638 

^ler  V.  Atlcins 671 

Bingham  v.  Goshen  Nat.  Bk. . .  349 
Bingham,  Goshen  Nat.  Bk.  v..  349 

Block,  Rosenberg  v 829 

Buite  V.  Loirry 681 

Bowe.  Davis  v 65 

Bojce  V.  Manhattan  R*way  Co. .  814 

Brennan  v.  Gordon 489 

Bnadvay  dt  Setentli  Ave.  R.  R 

0>.,  Botnnwn  v 678 

Brookhaven,      Trustees,      etc., 

Town  of,  V.  Smith 634 

Brooklyn,  City  of,  Murphy  v. . .  575 
Brooklyn,  CHty  of.  Van  Wyck- 

lenv 424 

Brown,  Franklin  v 110 


PAoa. 

Bruce,  Wetmore  v 319 

Buffalo  Cemetery  Ass'n  v.  City 

of  Buffalo 61 

Buffalo,  City  of,  Buffalo  Ceme- 
tery Ass'n,  V 61 

BuOwrd,  BaUon  v 669 

Bums,  Van  Cleaf  v 549 

Button  V.  Bathbone 666 

c. 

Campbell,  Holcomb  v 46 

Campbell  v.  Wright 594 

Carpenter  v.  Jones 670 

Chapman  v.  N.  Y.  L.  Im.  Co. . .  288 
City  of  Brooklyn,  Murphy  v.  . .  575 
City  of  Brooklyn,  Van  Wyck- 

len  V 424 

City  of  Buffalo,  Buffalo  Ceme- 
tery Ass'n.  V 61 

Clark  V.  Fosdick 7 

Clark  V.  Hyatt 668 

Clark,  Hyatt  v 568 

Cohn,  Coudert  v 809 

Com  Exchange  Bk.  v.  F.  N.  Bk. 

of  Lancaster 448 

Coudert  v.  Cohn 309 

Cowenhoven  v.  Ball 231 

Crane  v.  McDonald 648 

Cmiksliank  v.  Gordon 178 

CtUwr,  Lererich  Y 685 

D. 

Daly  V.  Sanders 688 

Daly  V.  Stetson 269 

Davidson,  Fredeiicks  v 668 

Davis  V.  Bowe 56 

Davis  V.  Davis 411 

Deering  v.  Starr 665 

DeGraaf  v.  Wvckoff 1 


Tl 


TABLE  OF  CASES  REPORTED. 


PAOB. 

D.  &  H.  C.  Co.,  Preset.,  etc. 

Draper  v 118 

Deverell,  People  ex  rel.  v.  M.  M. 

P.  Union 101 

Douglas  V.  Merch'ts  Ins.  Co 484 

Doyle    V.    Reetcr,    etc..    Trinity 

Church 678 

Draper  v.  Pres't,  etc.,  D.  &  H. 

C.  Co 118 

D.  D.,  E.  B.  &  B.  R.  R.  Co., 

Uransky  v 304 

Dunham  v.  Townshend 281 

E. 

Eighth  Ave.  R.  R.  Co.,  Mayor. 

etc.,N.y.  V 389 

Elliott,  Hovey  v 124 

Eureka  Mower  Co.,  Mather  v. . .  629 

F. 
Fairbank  Canning  Co.  v.  Metz- 

ger 260 

FaUs,  Morris  v 670 

Farley  v.  U,  L.Im.Co 685 

Farmers'  Nat.   Bk.,   Com    Ex- 
change Bank  v 448 

Fayerweather    v.   Phenix    Ins. 

Co 324 

Ferry  v.  Manhattan  R.  Co 497 

FishkiU,  Town  of,  PhiUipn  v. . . .  678 

Flynn  v.  Hurd 19 

Flynn  v,  WhippU 659 

Folts  V.  State  of  N.  Y 406 

Forbes,  Barney  v 680 

Fosdick,  Clark  v 7 

Franklin  v.  Brown 110 

Frear  v.  Sweet 454 

Fredericks  y,  Daridmn 668 

G. 

GiUettv.  Gillett 672 

Gordon,  Brennan  v 489 

Gk>rdon,  Cruikshank  v 178 

Gordon  v.  Niemann 152 

Ctoshen  Nat.  Bk.  v.  Bingham . .  849 
Goshen  Nat.  Bk.,  Bingham  v. . .  349 
Oreenbush,  Vil.  of,  WiUsie  v 659 


Haack  v.  Weicken  67 

Haberstro  v.  Bedford 187 

Halpin  y.  Phenix  Ins.  Co 165 

HamiU  v.  Roberts 678 

Ilartitfig  v.  Bay  Stat€  S.  d  L.  Go.  e6i 

Hatch  V.  Attrill 888 

Hawley,  Rose  v 603 

Bays,  Spiegel  v 660 

Iltins,  Wollreich  v 680 

Heller  v.  Allentoten  Mfg.  Co 688 

Herold  v.  Manhattan  B.  Co 686 

Hess,  Bope  v 668 

Ilibbard  v.  Ramsdell 88 

Hicks,  Holdridge  v 687 

HiU  V.  Painur 677 

Hoffman,  Tabor  v 30 

Holbrook,  Warren  C.&M.  Co.  V.  586 

Holcomb  V.  Campbell 46 

Holdridge  Y.  Hicks 687 

Hooper  v.  Baillie 418 

Horr  Y.  i?..  W\  dt  0.  B.  B.  Co. . .  674 

Hovey  V.  Elliot 124 

HoiceU  V.  Manttnring 682 

Hoytv.N.Y.,L.E.&W.R.R.Co.  899 

Huntington  v.  Attrill 865 

Hurd,  Flynn  V 19 

Hyatt  V.  Clark 668 

Hyatt,  Clark  V 568 

I. 
InreLadue 218 

J. 
Jolsens  1\  E.  db  B.  v.  Thurber, .  684 
Janes,  Carpenter  v 670 

K. 

Keeler,  Selleck  v 676 

King,  -S<.  Nicholas  Bk.  y 687 

Kinney,  Williams  v 679 

K.dcM,M.Co.,W.dk0.8.M.Co.Y.  677 

Kursheedt  v.  U.  D.  S.  Insfn.  . .  S68 

L. 

I^ue,Inre 218 

Lehr  v.  S.  &  H.  P.  R.  R.  Co. . . .  556 

Levtric^  V.  Ovl^^ ^^ 

J^^rry^  goree  v 681 


TABLE  OF  CASES  REPORTED. 


Vll 


-*"-•  PA«E. 

JicClure  V.  Al  F.  C.  dt  H.  R.  JR. 

RCo 671 

MeCord  v.  Town  of  Omning 686 

JMcDonald,  Crane  v 648 

Mclntjre,  O'Donnell  v 156 

Matikattan   L,   Ins,    Co.,    Peck- 
ham  V 668 

Manhattan  R.  Co.,  Boyce  v 814 

Manhattan  R,  Co.,  Ferry  v 497 

Manhattan  R.  Co.,  Berold  v 686 

Manhattan  R  Co.,  Baker  v 688 

Mamearing,  BoweU  v 682 

Martm  v.  Rector 476 

Mather  v.  Eureka  Mower  Co. . . .  629 

Matter  of  Ladue 218 

MaWicinen  v.  Stafford 666 

Mayor,  etc.,  N.  Y.  v.  Eighth  Ave. 

R.  R.  Co 389 

Merchants'  Ins.  Co,  Douglas  v. .  484 
Met.  El.  R.  Co.,  Newman  v. . . .  618 
Metzger,  Fairbank  Canning  Co. 

V 260 

Milhird,  Taylor  v. 244 

Miller  V.  O.  S.  S.  Co 199 

Moore,  Northridge  v 419 

Moores  v.  Towndiend 675,  679 

Morris  Y.  Fates 670 

Murphy  v.  City  of  Brooklyn . . .  575 
Murphy  v.  N.  Y.  C.  &  H.  R.  R. 

R.  Co 527 

Murphy  V.  Rost^ 676 

M.  M.  P.  Union,  People  ex  rel., 

Deverellv 101 

M.  B.  L.  Aas'n.,  Wright  v 287 

N. 

Nat.  City  B'k.  B'klyn.  v.West- 

cott 468 

Newman  v.  Met.  El.  R.  Co 618 

N.   Y.  C.  <t  H.  R.  R.  R.  Co., 

MeClure  v 671 

N.  Y.  C.  &  H.  R.  R.  R.   Co., 

Murphy  v 527 

N.  Y.  C.  &  H.  R.  R.  R.  Co., 

Smith  V 645 

JS\  Y.  Infant  Asylum,  PotUr  v.  684 


N.  Y.,  L.  E.  &  W.  R.  R.  Co.,'^"* 

Albert!  V 77 

N.  Y.,  L.  E.  &  W.  R.  R.  Co., 

Hoyt  V 899 

N.  Y.  L.  Im.  Co.  V.  Chapman. .  288 
N.  Y.,  Mayor,etc.,v.  Eighth  Ave. 

R.  R.  Co 889 

N.  r.,  State  of,  Barrett  v 660 

N.  Y.,  State  of,  Folts  v 406 

K  r.,  State  of  Nuggins  v 660 

Nichols,  Read  v 224 

Niemann,  Gordon  v 152 

Northridge  v.  Moore 419 

Northrop  v.  Smith 682 

Northrup  v.  Am.  Ex.  Nat.  Bk  . .  681 
Nuggins  v.  State  of  N.  Y. 660 

o. 

O'Donnell  v.  Mclntyre 166 

O.  8.  S.  Co.,  Miller  V 199 

Omning,  Toum  of,  McCord  v 686 

P. 

Palmer,  HiUv 677 

Pdtton  V.  BuUard 669 

P^Miam  v.  Man.  L.  Ins.  Co 668 

People  ex  rel.,  Deverell  v.  M.  M. 

P.  Union 101 

Phenix  Ins.  Co.,  Fs^erweatherv.  824 

Phenlx  Ins.  Co.,  Halpin  v 165 

Pliillips  V.  Rouss 680 

Phillips  V.  Toum  of  FishkiU. ...  678 

Pinckney,  Baumann  v 604 

Potter  V.  N.  F.  Inf't  Asylum. . .  684 
Pres't,  etc.,  D.  &  H.  C.  Co., 

Draper  v 118 

Q. 

Quinlin  v.  Raymond 670 

R. 

Ramsdell.  Hibbard  v 88 

RaOibone,  Button  v 666 

Raymond,  Quinlin  v 670 

Read  v.  Nichols : 224 

Rector,  Martin  v 476 

Rector,    etc.,     THnity    Church, 
Doylev 678 


vin 


TABLE  OF  CASES  REPORTED. 


PAGX. 

Reynolds,  Vail  v ^ 297 

BoberU,  HamiU  v 678 

Roberts,  Wright  v 672 

Bobinmn   v.   B'dw*y  db  Seventh 

Ave.R,  R,  Co 678 

Rogers,  Smith  v 675 

R,  W.  &  0.  R,  R.  Co.,  Horr  v.  .  674 

RypeY.Hess 668 

Kose  V.  Hawley 502 

Rosenberg  v.  Block 320 

Ross,  Mm^hy  v 676 

Rmm,  Phillips  v 680 

Rubim  V.  Scott 662 

S. 

St.  Nicholas  Bk.  V.King 687 

Sanders,  Daly  v 688 

Sanders,  Thomson  v 252 

Sanford  v.  Standard  Oil  Co  ... .  671 

Schwannecke,  Slattery  v 543 

Seott,  Rubino  v 662 

8.  U.  &  N.  Ins.  Co.  Von  Wien  v.     »4 

Selleek  v.  Keeler 676 

Slatteiy  v.  Schwannecke 543 

Smith  V.  Agricultural  Ins.  Co. .  .518 
Smith  V.  N.  Y.  C.  &  H.  R.  R.  R. 

Co 645 

Smith,  Northrop  v 682 

Smith  V.  Rogers 675 

Smith,  Trustees,  etc.,  Town  of 

Brookhaven  v 634 

Spiegel  V.  Hays 660 

Stafford,  Mattheissenv 666 

Standard  Oil  Co.,  Sanford  v. . . .  571 

Starr,  Deering  v 665 

State  of  N.  Y.,  Barrett  v 660 

State  of  N.  Y.,  Folts  v 406 

St^te  of  N  r.,  Nuggins  v 660 

S.  &  H.  P.  R.  R.  Co.,  Lehr  v. .  656 

Stetson,  Daly  v 269 

Sweet,  Frear  v 454 

T. 

Tabor  V.  Hoffman 30 

Tayk)r  v.  Millard 244 


PAOS. 

Thomson  v.  Sanders 253 

Thurber,  Jolsens  T.  E.  <ib.  B,  y , .  684 

Todd  V.  U.  D.  8.  Instn 837 

Town  of  Brookhaven,  Trustees, 

etc.,  V.  Smith 684 

Town  of  Fishkill,  PhiUips  v 678 

Toum  of  Ossining,  McCord  v 686 

Townshend,  Dunham  v 281 

Townshend,  Moores  v 675,  679 

Trinity  Church,  Rector  of  Doyle 

V 678 

Trustees,  etc.,  Town  Brookhaven 

V.  Smith 634 

u. 

U.  D.  S.  Instn.,  Kursheedt  v  ...  358 

U.  D.  S.  Instn.,  Todd  v 337 

U.  L.  Ins.  Co.,  Farley  v 685 

Uransky  v.  D.  D.,  E.  B.  &  B. 
R.  R.  Co 304 

V. 

Vail  V.  Reynolds 297 

Van  Cleaf  v.  Bums 549 

Van  Orden  v.  Andreirs 674 

Van  Wycklen  v.  City  of  Brook- 
lyn   424 

Vil.  of  Oreenbush,  Wiltsie  v 659 

Von  Wien  v.  S.  U.  &  N.  Ins.  Co.  94 

w. 

Warren  C.  &  M.  Co.  .v.  Holbrook  586 

Weicken,  Haack  v 67 

Westcott,  Nat.  City  Bk.  Brook- 
lyn v 468 

Wetmore  v.  Bruce 819 

Whipple,  Flynn  v 659 

W.  d  G.  S.  M.  Co.  V.  K.  d  M, 

Mfg.  Co 677 

Williafns  v.  Kinney 679 

Wiltsie  V.  Vil.  of  Greenbush a59 

WoUreich  v.  Heins 680 

Wright,  Campbell  v 594 

Wright  V.  M.  B.  L.  Ass'n 237 

Wright  V.  Roberts 672 

Wyckoff,  DeQraaf  v 1 


TABLE  OF  CASES 

CITED  IN  THE  OPINIONS  KEPOBTED  IN  THIS  VOLUME. 


A.  PAOX. 

Abbott  V.  Shawmut  M,F.  Ins.  Co..  3  Allen. 218, 526 

Adamav.Mills 60  N.  Y.   589 668,  669 

^P*''^^^^^''"^™*^^*^^'*^}   2  Fed.  Rep.  488 174 

Alexander  v.  Jones 64  Iowa,  207 570 

Allen  V.Affleck 64How.  Pr.  880 14 

Allen  V.  Coit 6  Hill.  818 880 

Allen  V.  Merchfs  Bk 22  Wend.  215 447,  448 

Allertonv.  AUerton 50  N.  Y,  670 802 

Archer  V.  N.  Y.  N.  H.  &  H.  R.  R.  Co.  106  N.  Y.  589,  603 88 

Armour  V.  M.  C.  R.  R.  Co 65  N.  Y.  111.  122 641 

Ashworth  V.  B.  M.  F.  Ins.  Co 112  Mass.  422 174 

Atkinson  V.  Manks 1  Cow.  691,  703 654 

Attenboroughv.London,etc.,Dock  ^   ^  j^    .g  ^    p   d|v.)450  667 

Atty.-Gen'l.  v.  Cont.  L.  Ins.  Co 71  N.  Y.  825 463 

Aubery  V.  Fiske 86N.  Y.  47 448,  460 

Austin  V.  Aheame 61  N.  Y.  6 162,  164 

Ajraultv.  Pacific  Bk 47  N.  Y.  570 447 

B. 

Babcock  V.  Beman 11  N.  Y.  200 -^4 

Bacon  V.  Van  Schoonhoven 87  K  Y.  446 464 

Badeau  v.  Tyler 1  Sandf.  Ch.  270 666 

Bailey  v.  Co.  of  Buchanin 115  N.Y.  297 176,  177 

Baird  v.  Daly 68  N.  Y.  647,  551 429,  488 

Bnird  v.  Walker 12  Barb.  298 688 

Baker  v.  Barney 8  J.  R.  72 18 

Bakerv.Drake 58  N.  Y.  211 602 

Balchan  v.  Crawford 1  Sandf.  Ch.  380 655 

Baldwin  v.  Hartford  F.  Ins.  Co 60  N.  H.  422 526 

Ball  V.  Larkin 8  E.  D.  Smith,  555 688 

Ballv.  Taylor 1  Carr.  &  P.  417 347 

B.  &  M.  R.  R.  Co.  V.  Arthur 10  Abb.  N.  C.  147 666 

Bank  of  Buffalo  v.  Boughton 21  Wend.  57 194 

Bankof  Commerce  V.Union  Bk 3  N.Y.  280 473 

Bankof  Genesee  v.PatchinBk 19N.  Y.  812 474 

Bank  of  V.  S.  v.  Davis 2  Hill,  461 669 

Barker  v.  Prentiss : . .  6  Mass.  480 452 

Bamardv.  Viele 21  Wend.  88 194 

SiCKELS — ^VoL.  LXXIII.  B 


X  TABLE  OF  CASES  CITED. 

PAOB. 

Barrett  V.  Failing Ill  U.  S.  528 558 

Barril  v.  C.  I.  &  W.  Co 60  Hun.  257 632 

B&tes  V.  Rosekrans 37  N.  Y.  409 6 

Beckv   Carter 68  N.  Y.  283 578.679 

Beck  V.  Sheldon 48  N.  Y.  865 268 

Becker  v.  Boon 61  N.  Y.  822 178 

Becker  V.  Howard 66N.Y.0 162,  163 

Bedell  V.  Hoflfman 2  Paige  199 ....    656 

Bedlow  V.  N.  Y.  F.  D.  D.  Co 112  K  Y.  369 172 

Beebe  v.  Estabrook 79  K  Y.  246,  252 555 

Beers  V.  Hendrickson 45  N.  Y.  666 60 

Bell  V.  Hunter 3  Barb.  Ch.  391 656 

Bellamy  v.  Sabine 1  DeGex  &  J.  566,  578 185 

Bellinger  V.  N.  Y.  C.  R  R.  Co 23  N.  Y.  42 429,  480 

Bennett  V.  Bates 94  N.  Y.  354,  362 54,  462 

Bennett  v.  Matthews 64  Barb.  410 186 

Benton  v.  Pratt 2  Wend.  385 294 

Bergold  v.  Puchta 2T.«feC.532 183 

Berrey  v.  Lindley 3  M.  &  G.  496 312 

Biddlecom  v.  Newton 13  Hun,  582 284 

Bigler  v.  Morgan 77  N.  Y.  312 423 

Bissell  V.  N.  Y.  C.  R.  R.  Co 23  N.  Y.  61 219,  220,  222 

Blake  v.  Griswold 103  N.  Y.  429 880 

Blewett  V.  Baker 58  N.  Y.  611 616 

Bogart  V.  Brown  5  Pick.  18 633 

Bonnell  v.  Griswold 89  N.  Y.  122 876 

Booth  V.  Bierce 40  Barb.  114, 136 475 

Borst  V.  Corey 15  N.  Y.  505 185 

Bowen  v.  Mandeville 95  N.  Y.  237,  240 296 

Bowen  v.  N.  Y.  C.  R.  R.  Co 18  N.  Y.  408 206,  499 

Bowen  v.  Owen 11  Q.  B.  130 176 

Boyd  V.  DeLa  Montagnie 73  N.  Y.  498 74 

Boynton  V.  Andrews 63  N".  Y.  93 876 

Breen  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  109  N.  Y.  297 209,  499 

Brennan  v.  Gordon 13  Daly,  208,  210 494 

Briggs  V.  Hilton 99  N.  Y.  517 266,268,  269 

Briggs  V.  Merrill 58  Barb.  389 234 

Briggs  V.  Partridge 64  N.  Y.  363 475 

Broadway  v.  State 8  Blackf.  290 613 

Brooklyn  Bk.  v.  De  Grauw 23  Wend.  342 176 

Brown  v.  Eaton 21  Minn.  409 617 

Brown  v.  Haflf 5  Paige,  235 612 

Brown  v.  Peoples*  M.  Ins.  Co 11  Cush.  280 525 

Brown  v.  Sprague 6  Denio,  545 641 

Buel  V.  Boughton 2  Denio,  91 142 

Buffalo  City  Cemetery  v.  City  <^^  j.  46  N  Y  506  65 


TABLE  OF  CASES  CITED.  xi 

PAGE. 

Buffiim  V.  Harris 5  R.  I.  243 483,  438 

Bungev.Koop 48  N.  Y.  235 616 

Burt  V.  Place 4  Wend.  591 286 

Burwell  v.  Jackson 9  N.  Y.  535 422 

Bush  V.  Lathrop 22  N.  Y.  535 186,  858,  462 

Butler  V.  Johnson Ill  N.  Y.  204 150 

Butler  V.  Tomlinson 88  Barb.  641 863 

Byrnes  V.  City  of  Cohoes 67  N.  Y.  205 234 

Byxbie  V.  Wood 24  N.  Y.  607 885 

c. 

Calder  V.  Billington 15  Me.  398 855 

Caldwell  V.  Murphy 11  N.  Y.  416 83 

Caldwell  v.  N.  J.  St.  B't.  Co 47  N.  Y.  282 206,  499 

Calkins  v.  Long 22  Barb.  97,  98 12,  13,     14 

Campbell  v.  Woodworth 20  N.  Y.  499 381 

Canal  Bk.  v.  Bk.  Albany 1  Hill,  287 473 

Carleton  v.  Darcy 90  N.  Y.  566,  578 288 

Carman  V.  Pultz 21  N.  Y.  547 178 

Carpenter  v.  Manh.  L.  Ins.  Co 93  N.  Y.  552 259 

Carpenter  v.  Osbom 102  N.  Y.  552,  559 14,  17 

Carr  v.  Sterling 114  K  Y.  588. 194 

Carson  v.  Godley 26  Penn.  St.  117 114 

Carson  v.  Murray , 3  Paige,  483 13,     14 

Carstiiirs  v.  Mechanics  &  T'r.  Ins.  Co.  18  Fed.  Rep.  473 329 

Casco  Bk.  V.  Keene 53  Me.  103 640 

Cass  V.  fligenbotam 100  N.  Y.  258 176 

Castle  V.  Beardsley 10  Hun,  343 585 

Castle  V.  Noyes 14  N.  Y.  329 257 

Caulkins  v.  Bolton 31  Hun.  458  ;  98  N.  Y.  511  ... .  656 

Chadwick  V.  Woodward 13  Abb.  N.  C.  441 114 

Chamberlain  V.  Bell 7  Cal.  292  ;  68  Am.  Dec.  260. . .  346 

Chanoine  v.  Fowler 8  Wend.  173^ 553 

Chapin  v.  School  Dist 35  N.  H.  445 513 

Charlesworth  v.  Holt 48  L.  J.  (N.  8.)  part  2,  Exch.  25 .     17 

Chasev.Peck 21  N.  Y.  581 143 

Chasemore  V.  Richards 7  H.  L.  Cas.  849 428 

C.  A  N.  R.  Co.  V.  Bayfield 87  Mich.  205 82 

Church  V.  Brown 21  N.  Y.  331 585 

City  Bk.  New  Haven  v.  Perkins 29  N.  Y.  554 450 

CUpp  V.  Schutt 44  N.  Y.  154. . .  .• 197 

Clark  V.  Callison 7  Bl.  263 855,  856 

Clark  V.  Dillon 97  N.  Y.  870 474 

Clark  V.  Farrow 10B.Mon.446;  52Am.Dec.  552.  184 

Cnarkv.  Session 22  N.  Y.  312 858 

Clark  V.  Whitaker 50  N.  H.  474 855,  856 

Clemens  v.  Balford 14  Fed.  Rep.  728 85 


xii  TABLE  OF  CASES  CITED. 

PAOK. 

Clevesv.  Willoughby 7  HiU,  88 118,  115 

Coekcroft  V.  N.  Y.  &  H.  R.  R.Co...  60  N.  Y.  201 828,  42^ 

Coev.  Tough 116  N.  Y.  278 584 

Colrick  V.  Swinburne 8  N.  Y.  S.  R.  178 410 

Commercial  Bk  v.  Marine  Bk 1  Abb.  Ct.  Ap.  Dec.  406  . .  450,  451 

Commercial  Bk.,  Penn.,  v.  Union  Bk.  11  N.  Y.  208 447 

Comm.  V.  Choate 105  Mass.  456 438 

Comstock  V.  Hoag 5  Wend.  600 462 

Conger  v.  Weaver 20  N.  Y.  140 422 

Connecticut  F.  Ins.  Co.  v.  Erie  R.  Co.  73  N.  Y.  899 827 

Connolly  v.  Poillon 41  Barb.  866,  869 494 

Connolly  v.  Smith 21  Wend.  61 864 

Constant  v.  Un.  of  Rochester Ill  N.  Y.  604 548 

Cont.  Nat.  Bk.  v.  Nat.  Bk.  Comm. . .  50  N.  Y.  575 640,  641 

Cookv.Freudenthal 80  N.  Y.  202 195 

Coplay  Iron  Co.  V.  Pope 108  N.  Y.  232 264,  268 

Corbin  V.  Jackson 14  Wend.  621,  625 250 

Corkings  V.  State 99  N.  Y.  499 409 

ComExch  Bk.v.  Nassau  Bk 91  N.  Y.  74 478 

Corning  v.  Southland 3  Hill  552 61 

Cornish  v.  F.  B.  F.  Ins.  Co 74  N.  Y.  296 429 

Comwell  V.  Haight 21  N.  Y.  462 616 

Coulson  V.  Whiting 14  Abb.  N.  C.  60 114 

Cowing  V.  Altman 79  N.  Y.  167 55 

Cox  V.  James 45  N.  T.  557 170,  171 

Cndgy.  Wells 11  N.  Y.  815 511 

Crary  v.  Smith 2  N.  Y.  60 618 

Crocheron  v.  N.  S.  8.  I.  F.  Co 56  N.  Y.  656 405 

Cronkhite  v.  Cronkhite 94  N.  Y.  823 251 

Cruger  v.  McLaury 41  N.  Y.  219 488 

Cummins  V.  Agr.  Ins.  Co 67  N.  Y.  260 178 

Curtis  V.  Gokey 68  N.  Y.  426 442 

Cutler  V.  Goold 48  Hun,  516 176,  177 

Cutler  V.  Wright 22  N.  Y.  472 558 

I). 

Dacey  v.  Agr.  Ins.  Co 21  Hun,  83 526 

Darling  v.  Westmoreland 52  N.  H.  401 405 

Davis  V.  Bechstein 69  N.  Y.  440 462 

Davis  V.  Mayor,  etc 14  N.  Y.  506 398 

Davis  V.Spencer.. 24  N.  Y,  886,  891 54 

Day  V.  Pool 52  N.  Y.  416 268,  269 

Day  V.  Town  of  New  Lots 107  N.  Y,  157 286 

Dean  V.  VanNostran 23  N.  Y.  W.  Dig.  97 208 

Decker  v.  Boice 83  N.  Y.  215 462,  647 

Denton  v.  Nanny 8  Barb.  618 864 

Detweiler  v.  Groflf 10  Penn.  St.  877 488,  48a 


TABLE  OF  CASES  CITED.  xiii 

PAOB. 

Deyv.Nason 100  N.  Y.  166 425 

I>ezell  V.  OdeU 8Hiil,215 641 

Uickerson  V.  Wason 47  N.  Y.  489 460 

DiUon  V.  Cockcroft 90  N.  Y.  649 478 

Distinv.Roee 69  N.  Y.  122 185 

Divine  V.  McCormick 50  Barb.  116 267 

Dobiecki  V.  Sharp 88  N.  Y.  208 818 

IVxi  V.  Fourth  Nat.  Bk 59  Barb.  265 458 

Doe  V.  Bell \ 5  D.  &  E.  471 811,  812 

Doev.Dobell 1  A.  &  E.  (N.  R.)  806 812 

Doev.Boe 82  Hun,  628 186 

Doe  V.  StrattoD 4  Biug.  446 818 

Doll  V.  Earle 65  Barb.  298 26 

Domv.  Fox 61  N.  Y.  268,  270 654,  655,  656 

Dotyv.Brown 4  N.  Y.  71 257 

Douganv.  C.  T.  Co 56  N.  Y.  7 405 

Douglass  V.  Ireland 73  N.  Y.  100 876 

Douncev.Dow 57  N.  Y.  16 268 

Drake  V.  Seaman 97  N.  Y.  280 585 

Dresser  v.  Brooks 8  Barb.  429 286 

Drucker  V.  Manh.  R.  Co 106  N.  Y.  157 626 

Duffy  V.  O'Donovan 46  N.  Y.  228 616,  617 

Dupre  V.  Rein 7  Abb.  N.  C.  256 14 

Durant  v.  Abendroth 69  N.  Y.  148 284 

Dutton  V.  Gerriah 9  Cush.  89 114 

E. 
Edwards  v.  N.  Y.  &  H.  R.  R.  Co. . . .  98  N.  Y.  245, 248, 249.  .118, 114.  116 

Ehrgott  V.  Mayor,  etc 96  N.  Y.  275 808 

Emerson  v.  Lowell  G.  L.  Co 6  Allen,  146 488 

Emott'sCase Dyer,  212b 117 

Ernst  V.  H.  R.  R.  R.  Co 35  N.  Y.  9 819 

Essex  Co.  Bk.  V.  Russell 29  N.  Y.  673 238 

Evans  v.  Gale 17  N.  H.  573 802 

EvansvilleNat.  Bfc.  V.  Kaufmann...  93  N.  Y.  273 585 

^''^W^nS'' B^^' ^*^'^'^^''  ""■  ^   ^^^^'^  ^'^^ ^'^ 

Ex  parts  Bsilroad  Co 95  U.  S.  221 134 

F. 

Fairbanks  V.  Sargent 104  N.  Y.  108 858 

Falis  V.  Conway  M.  F.  Ins.  Co 7  Allen,  46 525 

Farmers'  M.  N.  Bk.  v.  King 57  Penn.  St.  202 450 

Faxton  v.  Faxon 28  Mich.  159 641 

Fenner  v.  B.  &  S.  L.  R.  R.  Co 44  N.  Y.  505 120 

Ferguson  v.  Hubbell 97  N.  Y. 507, 513.. 429, 480, 439,  440 

Ferov.  Ruscoe 4  N.  Y.  165 186 


xiv  TABLE  OF  CASES  CITED. 

PAOX. 

Feny  T.  Sampson 112  N.  Y.  415 842 

Field  V.  Mayor,  etc 6  N.  Y.  179,  187 143 

First  Nat.  Bk.  Ballston  Spa.  v.  Bd.  ^  iaa  xr  v  ^u«  o^ 

Supr's.  Sar.  Co f  ^^  ^'  ^'^^ ^^ 

First  Nat.  Bk.  V.  Dana 79  N,  Y.  108,  110 301 

First  Nat.  Bk.  v.  Tisdale 84  N.  Y.  655 380 

Fitzgerald  v.  Redfleld 51  Barb.  484 188 

Fleming  v.  Burnham 100  N.  Y.  1. . . . : 342 

Fletcher  v.  Button 4  N.  Y.  396 342 

Fletcher  V.  Ferrel 9  Dana,  872;  85  Am.  Dec.  126...  135 

Flower  v.  Lance 59  N.  Y.  609 26 

Flowery  M.  Co,  v.  North  B.  M.  Co. .  16  Nev.  302 847 

Folkes  V.  Chadd 8  Dougl.  157 437 

Ford  V.Monroe 20  Wend.  210 178 

Foster  V.  Hepburn 48  N.  Y.  41 235 

Franklin  Bk.  v.  Raymond 3  Wend.  69 355 

Fraser  v.  Tupper 29  Vt.  409 441 

French  V.  Carhart 1  N.  Y.  96 219 

Freund  V.  Importers  &  Tr.  Bk 76  N.  Y.  362 355,  857 

Frost  V.  Beekman IJ.  Ch.  288;  18  J.  R.  544 346 

Fuller  V.  Scribner 76  N.  Y.  190 862 

G. 

<;ardner  v.  Heartt 3  Denio,  232 139,  140 

Oawtry  V.  Doane 51  N.Y.  84 as7 

Oeary  v.  City  of  Kansas 61  Mo.  878 847 

German  Ex.  B'k  v.  Comm's  of  Excise.  6  Abb.  N.  C.  394 656 

OiiTord  v.  First  Presb.  Soc'y  56  Barb.  114 219 

Gilbert  v.  Sharp 2  Lans,  412 355,  356 

Gill  V.  N.  Y.  C.  Co 48Hun,524 682 

Goodrich  V.  McDonald 112  N.  Y.  157 655 

Goodtitle  v.  Braham 4  T.  R.  498 437 

Goodwin  v.  Bimzl 102  N.   Y.  224 194 

Gouge  V.  Roberts 53  N.  Y.  619 379 

Gould  V.  Cayuga  Co.  Nat.  Bk 86  N.  Y.  75 302 

Gould  V.  Cayuga  Co.  Nat.  Bk 99N.Y.333 259,  295 

Grant  V.  Budd 30  L.  T.  R.  819 17 

Green  v.  Folgham 1  Sim.  &  Stu.  898 86 

r«.«n  ^    RiVir                                        i  ^21  Penn  St.  180;  6  Am.  St. 
Green  V,   Rick ^      j^   ^^^ ^^ 

Green  v.  Roworth 113  N.  Y.  462 71 

Greenfield  v.  Mass.  M.  L.  Ins,  Co. . .  47  N.  Y.  480 12 

Gregory  v.  Morris 96  U.  S.  619 137 

Griswold  V,  N.Y.  C.  &  H.  R.  R.  R.  Co.  44  Hun,  236  ;  115  N.  Y.  61 . . . .     87 

Gruman  V.  Smith 81  N.  Y.  25. 602 

Gumbv.  Twenty-third  St.  R.  Co....  114N.  Y.  4II 308 

Guttermanv.  L.N.Y.&P.  St.S.  Co.  SSN.Y.^,. 432 


TABLE  OF  CASES  CITED  xv 


PAUK. 


IL 

Hadley  V.  Hadley  Mfg.Co 4  Gray  140 51S 

Haines  V.  Beach 3  J.  Ch.  459 883 

Hale  V.Omaha  Nat.  Bk 49  N.  Y.  626 136,187,  149 

Halcv.  Omaha  Nat.  Bk 64  N.  Y.  550 189,  149 

Hallv.R.R.Co 13  WaU.  367 337 

Halloway  v.  Platner 20  Iowa,  121;  89  Am.  Dec.  617. .  346 

Halpin  V.  Phcenix  Ins.  Co 118  N.  Y.  165 547 

HamDton  V.  Wright 87  N.  Y.  502 61 

Hammer  v.  Barnes 26  How.  Pr.  174 84,  36 

Hand  V.  Inhabs.  Brookline 126  Mass.  324 438 

Hand  v.  Newton 92  N.  Y.  89 639 

Harrington  v.  Slade 22  Barb.  161 184,  135,  138 

Harrop  v.  Fisher 30  L.  J.  (C.  L.,  N.  S.)283...3,55,  356 

Hart  V.  H.  R.  B.  Co 80  N.  Y.  622 819 

Hart  V.  Windsor 12  Mees.  &  Wels.  68 114 

Hartel  V.  Holland 19  Wkly.  Dig.  812 308 

Haskell  v.  Mitchell 58  Me.  468 855,  356 

Hatch  V.  Cobb 4  J.  Ch.  559 148 

Hathaway  v.  CHncinnatus 62  N.  Y.  447 142 

Havens  V.  Sackett 15  N.  Y.  365,  869 75 

Hawkins  v.  Pemberton 51  N.  Y.  198 265,  266 

Hayden  v.  Buckler 9  Paige,  512 868 

Hays  V.  Hathorn 74  N.  Y.  486 450 

Hayward  v.  N.  E.  M.  F.  Ins.  Co. ...  10  Cush.  444 624 

Heatley  v.  Finster 2  J.  Ch.  158 184 

Hedges  v.  Scaly 9  Barb.  214,  218 855 

Hegeman  V.  Western  R.  R.  Co 13  N.  Y.  9 206 

Henderson  V.  N.  Y.  C.  R.  R.  Co 78  N.^Y.  428 624 

Herrick  V.  Carman 10  J.  R.  224 452 

Herrman  v.  Adriatic  F.  Ins.  Co 86  N.  Y.  162 178,  626 

Hessv.Rau 95  N.  Y.  359 603 

Heyn  V.  O'Hagan 60  Mich.  160 670 

IlickB  V.  Hinde 9  Barb.  528 474 

Higgins  V.  Armstrong 9  Col.  88 669 

Higgms  V.  Dewey 107  Mass.  494 441 

Hill  V.  P.  ft.  R.  R.  Co 56  Me.  438 405 

HDton  V.  Fonda 86  N.  Y.  840 285 

HotFman  v.  Ccmner 76  N.  Y.  121 381 

Hoffman  v.N.Y.C.&H.RR.R.  Co.  75  N.  Y.  605 818 

Holbrook  v.  Utica  &  8.  R.  R.  Co. . . .  12  N.  Y.  286 206 

HolUster  v.  Stewart IIIN.Y.  644,  659 618 

Holmesv.Drew 16  Hun,  491 526 

Holsapplev.  R..W.  &0.R.  R.Co..  86  N.  Y.  275 Wl 

Hookv.  Pratt 78  N.  Y.  371 453,  475 

Hosford  v.Ballani 89  N.  Y.  147,162 483 

HoBford  V.  Nichols 1  Paige,  220 558 

Howard  V.  Doolittle 3  Duer,  475 114 


xvr  TABLE  OF  CASES  CITED. 

PAOl 

HoweU  V.  Adams 68  N.  Y.  314 

Hoyt  V.  Thompson 19  N.  Y.  307 670 

Hubbard  v.  Briggs 31  N.  Y.  518 292 

Hubbard  v.  Matthews 54  N.  Y.  48.  50 688 

Hubbell  V.  Weldon Hill  &  Den.  Supp.  189 168,  165 

Hubbell  V.  Von  Bchoening 49  N.  Y.  326 616 

Hughes  V.  Merc.  M.  Ins.  Co 44  How,  Pr.  351 12 

Hughes  V.  Nelson 29  N.  J.  Eq.  547 i.. .856,  357 

Hulbert  v.  N.  Y.  C.  R.  R.  Co 40  N.  Y.  145 818 

Hunter  v.  Sun  M.  Ins.  Co 26  La.  Ann.  13 488 

Huntingdon  V.  Claffin 88  N.  Y.  182 486 

Husted  V.  Ligraliam 75  N.  Y.  251,  259 137,139,  150 

Hutchings  v.  Miner 46  N.  Y.  456 244 

Hjnes  V.  McDermott 82  N.  Y.  50 88 

Hynes  v.  McDermott 91  N.  Y.  451 61 

I. 

Indian  Orchard  Coal  Co.  v.  Sikes. ...  8  Gray.  562 516 

Ingalls  V.  Morgan 10  N.  Y.  178 569 

Inman  v.  So.  Carolina  R.  Co 129  U.  S.  128 828 

In  re  Brooklyn  El.  R.  Co.  v.  Phillips.  28  N.  Y.  S.  R.  627 626 

InreC.  &S.  V.  R.  R.  Co 56Barb.456 623 

In  re  Ensign 103  N.  Y.  284 555 

In  re  Howe 1  Paige,  125, 130 136 

InreNellley 95  N.  Y.  383 135 

^Tjudgl'  ^    ^^.'.^^^^^^^^                               «24 

In  re  N.  Y.,  L.  &  W.  R.  Co 29  Hun,  1 624 

In  re  N.  Y.,  L.  &  W.  R.  Co 49Hun,639 624 

InreP.P.&C.I.R.  R.Co 13  Hun,  345 624 

In  re  Sandilands L.  R.  (6  C.  P.)411 847 

J. 

Jackson  V.  Bartlctt 8  J.  R.  361 69 

Jackson  v.  Blodgett 16  J.  R.  172 219 

Jackson  v.  Christman 4  Wend.  277 249 

Jackson  V.  Harder 4J.R.402 249 

Jackson  v.  Hudson 3  J.  R.  375 219 

Jackson  v.  Livingston 7  Wend.  186 .  249 

Jackson  v.  Losee 4  Sandf.  Ch.  381 134,  135 

Jackson  v.  Sellick 8  J.  R.  270 249 

Jackson  V.  Stone 13J.R.447 134 

Jackson  Co.  v.  Boylston  M.  Ins.  Co.  139  Mass.  608 328 

Jacobs  V.  Eagle  M.  F.  Ins.  Co 7  Allen.  1^2 525 

Jaflfe  V.  Harteau 56  N.  Y.  ^98 113 

James  V.  Cowing 82  N.  Y,  ^9 616 

Jarvis  V.  Sewall 40  Barb.  ^9.. 286 


TABLE  OF  CASES  CITED.  xvii 

Jee  V.  Thurlow 2  Bam.  &  Cress.  547 17 

Jencks  V.  Smith 1  N.  Y.  90 178 

Johnson  v.  H.  R.  R.  R.  Co aON.  Y.  65 319 

Johnson  V.  N.  Y.  B.  F.  Ins.  Co 89  Hun,  410 178 

Johnston  v.  Oppenheim 55  N.  Y.  291 284 

Johnston  v.Stimmel 89  N.  Y.  117 656 

Jones  V.  Martin 16  Cal.  165 .  847 

Jones  V.  Mayor,  etc 90  N.  Y.  387 187 

K. 

Keelerv.  Davis 5  Duer.  507 :...  488 

Keith  V.  Q.  M.  F.  Ins.  Co 10  Allen,  228 174 

Kelley  v.  N.  &  A.  H.  R.  R.  Co 141  Mass.  496 567 

Kellogg  V.  Gilbert 10  J.  R.  220 59 

Kelly  V.  3I»nh.  R.  Co 112  N.  Y.  448 211 

Kempshall  v.  Stone 5  J.  Ch.  193 148 

Kenada  V.  Gardner 8  Barb.  589 44 

Kent  V.  Friedn^a V'^,'!':'^':'^['''.^.i^:  m 

Kent  V.  Kent 62  N.  Y.  560 693 

Kent  V.  Lincoln 32  Vt.  591 406 

Kiernan  v.  M.  Q.  Tel.  Co 50  How.  Pr.  194 34 

Kilpatrick  V.Penrose  Ferry  Br.  Co..  49  Penn.  St.  118 632 

Kings  Co.  F.  Ins.  Co.  v.  Stevens. . .    87  N.  Y.  287 219 

Klinck  V.  Colby 46  N.  Y.  427 184,  186 

Klumpp  V.  Gardner 114  N.  Y.  158 419 

Knapp  V.  Simon... 96  N.  Y.  284,  292 65 

Knappv.Smith 27  N.  Y.   277,282 460 

ir  -♦^i,!.,,!!  ^    Tioii^f*                             i  L.  R.  (13  Ch.  Div.)  696 ;  86 
Knatchbull  v.  HaUett j     -Eng.  R.  779 184 

Kniffen  v.  McConnell 80  N.  Y.  285 186 

Knowlton  v.  Fitch 52  N.  Y.  288 603 

Kremelberg  v.  Kremelberg 62  Md.  553 17 

Krammv.Beach 96  N.  Y.  898,  406 801,  808 

L, 

Ucustrine F.Co.v.  LakeGuano F.  Co.  82  N.  Y.  476 546 

UFranc  v.  Richmond 5  Sawyer,  603 347 

Lamont  v.  Cheshire 65  N.  Y.  30,  36 138,  863 

Lancaster  Nat.  Bk.  v.  Taylor 100  Mass.  18 ki5 

Une  V.Hitchcock 14  J.  R.  213 139,  149 

Ungdon  V.  Middagh 2  Abb.  L.  J.  70 513 

Luttimer  v.  Livermore 72  N.  Y.  174 822 

Laughran  V.  Smith 75  N.  Y.  205,  209 811,  813 

Ljiverty  v.  Snethen 68  N.  Y.  522 834 

Lawrence  V.  Miller 2  N.  Y.  251 864 

Uwrenc-e  V.  Miller 86  N  Y.  131 616 

SicKEi^ — Vol.  LXXIII.        c 


xviii  TABLE  OF  CASES  CITED. 

\  < 

PAQB. 

Leeds  v.M.G.  L.  C:> W  N.  T.  26 109,  587 

Leggett  V.  M.  L.  Ins.  Co 63  N.  Y.  394 422 

Leopold  V.  VanKirk , 27  Wis.  152 26S 

Lindauer  v.  Fourth  Nat.  Bk 55  Barb.  75 453 

Litchutt  V.  Treadwell 7WklyDig.83;  74N.Y.608..  259 

Livingston  V.  TenBroeck 16  J.  R.  14 219 

Loan  Ass'n  v.  Stonemetz 29  Penn.  St.  524 632 

Loubat  V.  Leroy 40  Ilun,  546,  562 108 

Loughlin  V.  State  of  N.  Y 105  N.  Y.  159,  163 494 

Lc^wery  V.  Manh.  R.  Co 99  N.  Y.  158 229,  280 

Lynch  ^  First  Nat.  Bk.  Jersey  City.  107  N.  Y.  183 857 

Lynde  v.  Johnson 39  Hun,  12 18S 

Lyons  V.  E.  R.  Co 57  N.  Y.  489,  490 88,  88 

M. 

McBridev.  termers' Bk 2»  N.  Y.  460 453 

McCaffrey  V.  Woodin 65  N.  Y.  459 136.  187 

J*!3Clain  v.  Brooklyn  C.  R.  R.  Co. . . .  116  N.  Y.  459 87 

McCuUoch  V.  Noi^'ood 58  N.  Y.  562 553 

McKay  v.  Draper 27  N.  Y.  256 448,  450 

McKelway  v.  Seymour 29  N.  J.  L.  821 513 

McKenna  v.  Edmundstone 91  N.  Y.  231 67 

Mann  v.  D.  &  H.  C.  Co 91  N,  Y,  500 494 

Mann  v.  Everston 32  Ind.  855 263 

Manning  v.  Monaghan 23  N.  Y.  539 149 

Mansfield  v.  McLityre 10  Ohio,  27 558 

Man'fr's.  &  Tr.  Bk.  V.  Hazani 30  N.  Y.  226 640 

Mark  v.  City  of  Buffalo 87  N.  Y.  184 86 

Marks  v.  King 64  N.  Y.  628 887 

Marshall  V.  Meech 51  N.  Y.  140 59 

Marston  v.  Gould 69  N.  Y.  220 458 

Martino  V.  Commerce  F.  Ins.  Co 15  J.  &  8.  520 487 

Marvin  v.  Wilber 52  N.  Y.  270 614 

Mason  v.  Lord 40  N.  Y.  477 170 

M.  M.  Ins.  Co.  V.  Calebs 20  N.  Y.  173 828 

Matson  v.  F.  B.  Ins.  Co 73  N.  Y.  310 238 

Matter  Coleman 11  N.  Y.  220 86 

Mattocks  V.  Young 66  Me.  459 617 

Mayor,  etc.,  v.  B.  &  S.  A.  R.  R.  Co. .  97  N.  Y.  275 897,  898 

Mechanics*  Bk.  v.  N.  Y.  &  N.  H.  R.  )    ^^^  y  ^gg  gg^ 

R.  Co )  

Meehan  v.  Forrester 52  N.  Y.  277 569 

Meeks  v.  Bowerman 1  Daly,  99 114 

Merrill  V.  Agr.  Ins.  Co 78  N.  Y.  452 526 

Metcalfe  v.  Archbishop  of  York 1  Mylne  &  C.  547 186 

M.  E.  Ch.  Home  v.  Thompson 108  N.  Y.  618 842 

Milhau  V.  Sharp 27  N.  Y.  611 898 

Milliman  v.  Neher 20  Barb.  87 13» 


TABLE  OF  CASES  CITED.  xix 

PAGE. 

Hills  V.  Hunt 20  Wend.  431 475 

Mflls  V.  Van  Voorhies 20  N.  Y.  412 864 

Mitchell  V.  Winslow 2  Story,  680 186 

Moffet  V.  Sackett 18  N.  Y.  528 803 

>r.  &  H.  R.  R.  Co.  V.  Cliite 4  Paige,  384 656 

K^n^gomeryCo.Bk.  v.  Albany  City  /    ^  ^.  y  ^^^ 447  ^^^  ^   473 

Moody  V.  Osgood 50  Barb.  628 82 

Moody  V.  Smith 70  N.  Y.  598 613 

Moore  V.  Metr.  Bk 55  N.  Y.  41 858 

Moore  ▼.  Westervelt 9  Bosw.  558 430 

Morgan  v.  Skidmore 3  Abb.  N.  C.  92;  55  Barb.  263. .  296 

3Iorison  V. Moat 21  L.  J.R.(N.  8.)248;  20id.513.    36 

Morrison  v.N.Y.C.&n.R.R.R.  Co.  63  N.  Y.  643 319 

Morss  V.  Elmendorf 11  Paige,  287 148 

Mott  V.  Mott 68  N.  Y.  246 219,  222,  223 

3Iount  V.  Morton 20  Barb.  128 249 

Mowatt  V.  Wright 1  Wend.  855 26 

Moyerv.N.Y.C.&H.R.R.R.Co..  98  N.  Y.  645 432,  433 

3Iuller  V.  Pondir 55  N.  Y.  325 855 

l^Iiunford  v.  Brown 6  Cow,  475 113 

Murphy  v.  City  of  Brooklyn 98  N.  Y.  642 578,  580 

Murray  v.  Ballou IJ.  Ch.  566 134 

Murray  v.  Lylbum 2  J.  Oh.  441 184 

Mut.  L.  Ins.  Co.  V.  Dake 87  N.  Y.  257,  263 346 

Mut.  L.  Ins.  Co.  V.  W^ilcox 55  How.  Pr.  43 464 

Myers  v.  Malcolm 6  Hill,  292,  296 82 

Myers  v.  Mut.  L.  Ins.  Co 99  N.  Y.  1,  11 569 

Mynard  v.  B.,  S.  &  N.  Y.  R.  R.  Co. .  71  N.  Y.  180 241 

N. 

Nat.  Park  Bk.  v.  Seaboard  Bk 114  N.  Y.  28 474 

Nat.  Trust  Co.  v.  Gleason, 77  N.  Y.  400 835,  387 

Neftel  V.  Lightstone 77  N.  Y.  96 655 

Newbery  v.  Wall 65  N.  Y.  484,488 685 

Newcomb  V.  Griswold 24  N.  Y.  298 662 

Newell  V.  Bartlett 114  N.  Y.  399 231 

Newman  v.  Anderton 2  B.  &  P.  (N.  R.)  224 117 

N.  Y.  G.  &I.  Co.  V.  Gleason 78N.  Y.  503 385 

N.  Y.  &  H.  R.  R.  Co.  V.  Marsh 12  N.  Y.  808 26 

N.  Y.  Rubber  Co,  V.  Rother}' 107  N.  Y.  810,  316 641 

N.  Y.  S.  M.M.P.Co.  V.  Remmgton.  109  N.  Y.  143 540 

Noyes  v.  Smith 28  Vt.  59 494 

Noyes  V.  Wyckoff 114  N  Y.  204 176 

O. 

()•  Brien  V.  Capwell 59  Barb.  504 116 

OfH-jm  Nat.  Bk.  v.  Fant 50  N.  Y.  474 176.  177 


XX  TABLE  OF  CASES  CITED. 


PAOK. 


Olmsted  v.  Keyes 85  N.  Y.  593,  699 244 

Oneida  Mfg.  Soc'y.  v.  Lawrence. ...  4  Cow.  440 265 

O'Neill  V.  James 48  N.  Y.  84 300 

Oregon  0.  R.  R.  Co.  v.   Wait 3  Oreg  91 627 

Osgood  V.  Artt 17  Fed.  Rep.  575 355 

Osterhout  v.  Shoemaker 3  Hill  618,  518 44 

Ostrander  V.  Weber 114  N.  Y.  95 613 

Otisv.  Sill 8  Barb.  102 143 

P. 

Pagev.  Chicago  R.  R.  Co 70  Dl.  324 626 

Paine  v.  Agr.  Ins.  Co 5  T.  &  C.  619 173 

Palmer  v.  DeWitt 47  N.  Y.  532 34 

Parks  V.  Morris  Ax  &  T.  Co 54  N.  Y.  586 268 

Parsons  V.  Loucks 48  N.  Y.  17 593 

Passinger  v.  Thorburn 34  N.  Y.  684 541 

Payne  v.  Wilson 74  N.*Y.  848 136,  143 

Peabody  v.  Norfolk 98  Mass.  452 35,  36 

Pennell  v.  Deffell 4  DeGex,  M.  &  G.  372 134 

Pennsylvania  Co.  v.  Roy 102  U.  S.  451,  459 83 

People  V.  Barber 115  N.  Y.  475,  491 482 

I^eople  V.  Briggs 114  N,  Y.  56  382 

People  V.  Brown 72  N.  Y.  571     662 

People  V.  Crapo 76  N.  Y.  288 662 

People  V.  Irving 95  N.  Y.  541 661.  662 

People  V.  Noelke 94  N.  Y.  137,  144 661,  662 

People  V.  Rickert 8  Cow.  230 312 

People  ex  rel.  Aspinwall  v.  Supr's.  )    28  N  Y  112  109 

Richmond  Co f 

Pt'opleexrel.Everettv.Bd.  Supr's.  I    ^^  j^  y  397  27     28 

People  ex  rel.  Merscheim  v.  M.  M.  /  a^  tt„„    n^o                                  i/vo 

p!  Union f  ^'  ^'"''  ^^^ ^^ 

Perkins  v.  Coddington 4  Robt.  647 822 

Perkins  v.  Hill 56  N.  Y.  87 170,  171 

Perrin  v.  N.  Y.  C.  R.  R.  Co 36  N.  Y.  120 219 

Pettitt  v.  Pettitt 107  ^T.  Y.  667,  677 14,     17 

Pharis  v.  Gere 112  N.  Y.  408 427 

Phillips  v.  Tcrrj- 3  Abb.  Ct.  App.  Dec.  607 488 

Ph(pnix  Ins.  Co.  v.  Cont.  Ins.  Co. . . .  87  N.  Y.  400 322 

i>,       •    T       n        T.-.J     t.  w  rpr.  n^         ^  1^  Biss.  18;  117  U.  S.  312;  118 
Ph(enixlns.  Co.v.  brie  «&  vV.Tr.  Co  ..    -.      ^   g    gio  328 

Phosphate  L.  Co.  v.  Green L.  R.  (7  C.  P.>  48 567 

I^ie.r  v.  Hanmore 86  N.  Y.  95 376 

Pierce  v.  Keator 70  N.  Y.  419,  422 251 

x>-                 \f  n»r^T-                                 (  33  Ilun,  521  ;  100  N.  Y.  608 
Pierson  V.  McCurdy j      ' 144,149,150 

Pinch  v.  Antlionv 8  Allen,  536,  589 136 


TABLE  OF  CASES  CITED.  xxi 

PAOB. 

Pinney  V.  Orth 88  N.  Y.  451 54 

Pitts  V.  Pitts 52  N.  Y.  593 554 

Plainer  v.  Plainer 78  N.  Y.  91,  95 387,  458 

Piatt  V.  R.  Y.  K.  &  C.  R.  R.  Co 20  J.  &  S.  496;  108  N.  Y.  358. .  328 

Plumb  V.  Catt.  C.  M.  Ins.  Co 18  N.  Y.  893 641 

PoUett  V.Long 56  N.  Y.  200 229,  230 

Pollock  V.  Pollock 71  N.  Y.  137 170 

Pope  V.  Allen 90  N.  Y.  298 53 

Porter  v.  BleUer 17  Barb.  154 313 

Porter  v.  Schepeler 2  Bosw.  188 284 

Porter  v.  Smith 107  N.  Y.  631 170,  171 

Post  V.  Pearsall 22  Wend.  425,  433 251 

Post  V.Weil 115N.  Y.361 511 

Potter  V.  McPherson 21  Hun,  559 34 

Pray  V.  Hegeman 98  K  Y.  351 257 

Price  V.  Hartshorn 44  N.  Y.  94 430 

Price  V.  Powell 3  N.  Y.  322 437 

Priest  V.  Cummings 20  Wend.  350 364 

^rTco^  '^"^"^  ^  ^''^''^^  ^^''''-  f   55  N.  Y.  108 662 

Putzel  V.  Van  Brunt 8  J  &  S.  501 219 

Q. 

Quinlan  v.  City  of  Utica 11  Hun.  217  ;  74  K  Y.  603. . . .  405 

R 

Railroad  Co.  v.  Fort 17  Wall.  553 494 

Ranck  v.   Albright 36  Penn  St.  367 486 

Raynor  v.  Hoagland 7  J.  &  S.  11 355 

Real  V.  People 42  N.  Y.  270,  280 661,  662 

Reed  V.  McConnell 101  N.  Y.  276 541 

Reed  V.  Randall 29  N.  Y.  858 268 

Reedv.  Stateof  N.  Y 108  N.  Y.  407 408 

Recder  v.  Sayre 70  N.  Y.  180,  184 311,  313 

Rees  v.  Peltzer 75  111.  475 35 

ReinmOler  V.  Skidmore 59  N.  Y.  661 233 

Reitz  V.  Reitz 80  N.  Y.  538,  542 74 

Rice  V.  Manley 66  N.  Y.  82 294 

Rice  V.  Peninsular  Club 52  Mich.  87 614 

Riggsv.Pureell 66  N.  Y.  193 828 

Risdon  v.  De  La  Rue 19  J.  &  S.  63 ;  98  N.  Y.  653. . . .  836 

Ritchie  v.  Putnam 13  Wend.  524 286 

Rogers  v.  Rogers 4  Paige,  516 14 

Rosenberg  V.  Block 102  N.  Y.  255 333 

Ruloflf  V.  Peopl-^ 45  N.  Y.  213,  224 88 

Ryan  v.  Fowler 24  N.  Y.  410 494 

Ryan  v.  N.  Y.  C.  R.  R.  Co 85  N.  Y.  210 229,  230 

Ryanv.People 79  N.  Y.  598 661 

Ryerss  v.  Wheeler 25  Wend.  434 249 


xxii  TABLE  OF  CASES  CITED. 

O.  PAGE. 

St.  John  V.  Spalding 1  T.  &  C.  483 464 

Sadler's  Appeal 87  Penn.  St.  154 134 

Saffer  V.  D.  D.,  E.  B.  &  B.  R.  R.  Co.  24  X.  Y.  S.  R.  210..... 308 

Salomon  v.  Hertz 40  N.  J.  Eq.  400 85,    38 

Saundere  V.  Frost 5  Pick.  259 176,  177 

Sauterv.N.Y.C.&H.  R.  R.R.CO..  66  N.  Y.  50 89 

Savage  V.King 17  Me.  301 355,  356 

Scattergood  V.  Wood 79  N.  Y.  266 438 

Schafer  V.  ReUly 50  N.  Y.  61 462 

Schaper  V.  B.  &  L.  I.  C.  R  Co 4  N.  Y.  S.  R.  860 396 

Schenck  v.  Andrews 57  N.  Y.  132 376 

Schuster  v.  Dutchess  Co.  Ins.  Co. . . .  102  N.  Y.  260 526 

Schuyler  V.  Leggett 2  Cow.  663 312 

Schuyler  v.  Pettisser 3  Edw.  Ch.  191 656 

ft..h™«.i«.  ^  nw^^  i  ^  Hun,  66 429, 430. 483, 

Schwanderv.Birge j  439,440,441,442 

Scott  V.  Rogers 31  N.  Y.  676 334 

Scottv.  M.,U.  &G.  W.  R.  R.  Co...  86  N.  Y.  200 669 

Secor  V.  Harris 18  Barb.  425 183 

Selleck  V.  Tallman 87  N.  Y.  106 615,  616 

Sentell  V.  Oswego  Co.  F.  Ins.  Co 16  Hun,  516 526 

Seward  V.  Huntington 94  N.  Y.  104,  114 546 

Sexton  V.  Zetts 44  N.  Y.  430 318 

Seymour  v.  C.  &  N.  F.  R.  R.  Co....  25  Barb.  284 136 

Shackleton  v.  Hart 20How.Pr.39 59 

Shaflfer  V.  Risley 114  N.  Y.  23 285 

Shaw  V.  B.  &  W.  R.  R.  Co 8  Gray,  45 82 

Sheldon  v.  Hopkins 7  Wend.  435 553 

Sheltharv.  Gregory 2  Wend.  422 18 

Shelton  v.  Johnson 4  Sneed,  672 134 

Shepherd  v.  Burkhalter 13  Ga.  443;  58  Am.  Dec.  260. . .  846 

Shepherd  V.  M^Calmont  Oil  Co 38Hun,37 251 

Sheppard  v.  Taylor 5  Pet.  675 134 

Sheriden  v.  Smith 2  Hill,  588 178 

Shiflfer  v.  Pruden 54  N.  Y.  47,  49 554 

Sickles  V.  Flanagan 79  N.  Y.  224 170,  348 

Sigouraey  v.  Lloyd 8  Bam.  &  C.  622 458,  475 

Silliman  v.  Wing 7  Hill,  159 26 

Simar  V.  Canaday 58  N.  Y.  298 864 

Simonton  V.  Barrell 21  Wend.  862 59 

Skinner  v.  Tinker 84  Barb.  383 616 

Slocum  V.  Barry 38  N.  Y.  46 12 

Slocum  V.  Clark 2  Hill,  475 474 

Smedis  V.  B.  &  R.  B.  R.  R.  Co 88  N.  Y.  13 281 

Smith  V.  Buffalo  St.  R.  R.  Co a5  Hun,  204 489 

Smith  V.  Cross 90  N.  Y.  549 53 

Smith  V,  Gugerty 4  Barb.  625 438 


TABLE  OF  CASES  CITED.  xxiii 

PAOB. 

Smith  V.  L.  L  R.  R.  Co 102  N.  Y.  190 631,  688 

vSmith  V.  Marrable 11  M.  &  W.  5 114 

Smith  V.  Mulford 42  Hun,  847 f:62 

Smith  V.N,  Y.  &  H.  R.  R.  Co 19  N.  Y.  127 318 

Smith  V.  Putnam 61  N.  H.  682 632 

Smith  V.  RockweU 2  HiU,  482 176,  177 

Smith  V.  Schami 18  Barb.  844,  346 52 

Smyth  V.  Knick.  L.  Ins.  Co 84  N.  Y.  589 463 

Snid  V.  Mayor,  etc 17  J.  &  8.  126 405 

Soldiers'  Home  v.  Shaffer 63  HI.  248 487 

Sonthard  V.  Cential  R.  R.  Co 26  N.  J.  L.  18 513 

Southard  v.  Rexford 6  Cow.  255 186 

Southee  v.  Denny 1  Exch.  196 183 

Southwick  V.  First  Nat.  Bk 84  N.  Y.  420 55 

i  1  Sweeney,  385 ;   6  Abb.  Pr. 

Speyers  V.  Lambert \     (N.  S.)  809;  87  How.  Pr. 

(     815 585 

Starkweather  V.  Martin 28  Mich.  471 847 

Stehlin  v.  Golding 15  N.  Y.  S.  R.  814 73 

Stevens  v.  Brennan 79  N.  Y.  255 442 

Stevens  v.  Hauser 89  N.  Y.  802 288 

Stilwell  v.  Carpenter : 62  N.  Y.  639 286 

Stockton  V.  Prey 4  Gill,  406 82 

Stokes  V.  Johnson 57  N.  Y.  673 387 

Stone  V.  Browning 68  N.  Y.  598,  604 585 

Stone  v.Comielly T  m  !^^?.^^^^  134 

Stone  V.  Flower 47  N.  Y.  566 301 

Stonev.Lord 80  N.  Y.  60 613 

Storer  V.  McGaw 11  AHen,  527 178 

Stons  V.  Barker 16  J.  Ch.  166 641 

Story  V.N.  Y.  El.  R.  R.  Co 90  N.  Y.  122,161 219 

Stowv.  Tiffti 15J.  R.  458 78 

Stowell  V.  Chamberlain 60  N.  Y.  272 258 

8trohmv.N.Y.,L.E.&W.R.R.  Co.  96  N.  Y.  305 87 

Sullivan  v.  Tioga  R.  R,  Co 44  Hun,  304 574 

Sunderlin  v.  iEtna  Ins.  Co ,  18  Hun,  522 526 

Supr^s.  Onondaga  Co.  v.  Briggs 2  Denio,  26 26 

Susquehanna  Val.  Bk.v.  Loomis....  85  N.  Y.  207,  211 476 

Sutherland  V.  Bradner 116  N.  Y.  410 419 

Sutliff  V.  Forgey 1  Cow.  89;  5  id.  718 864 

Sutphen  v.  Seebass 14  Abb.  N.  C.  67 114 

Sutton  V.  Temple 12  Mees.  &  Wels.  52 114 

Suydam  V.  Barber 18  N.  Y.  468 553 

Sweet  V.  Tuttle 14  N.  Y.  465,  472 460 

Swift  V.  Mass.  M.  L.  Ins.  Co 63  N.  1 .  186,  190 52 

Switzer  v.  Knapps 10  Iowa,  72;  74  Am.  Dec.  875. .  846 


xxiv  TABLE  OF  CASES  CITED. 

T 

Taberv.  D.,  L.&W.  R.  R.  Co 71  N.  Y.  480 31» 

Talbottv.  Bell 5B.Mon.320;  43  Am.  Dec.  126,  135 

Tarbcll  V.  West 86  N.  Y.  280 346 

Tatteraonv.  Suffolk  Mfg.  Co 106  Mass.  56 486 

Taylor  v.  Harrison 47  Texas,  454 ;  26  Ani.  R.  804. .  346 

Tiiayer  v.  Turner 8  Met.  550 302 

Thompson  v.  Blanchard 4  N.  Y.  303 641 

Thorn  v.  Knapp 42  N.  Y.  474 186 

Tiltoii  V.  Cofleld 93  U.  S.  163 134,  138 

Todd  V.  Union  D.  S.  Instn 118N.Y.337 362 

Tolesv.  Adee 84  N.  Y.  222,  224 194.  195 

Torbett  v.  Eaton 113  N.  Y.  623 ;  49  Hun,  209. .. .  376 

Town  V.  Noedham 3  Paige,  545 641 

Town  of  Galen  v.  C.  &  li.  P.  R.  Co. .  37  Barb.  543 28 

Trans.  Line  v.  Hope 95  U.  S.  297 429.  430,  442 

Troy  ife  B.  R.  R.  Co.  v.I^ 3  Barb.  169 623 

Trust  Co.   V.  Nat.   Bk * 101  U.  S.  68 355 

Trustees  Brookhaven  v.  Strong 60  N.  Y.  56 639,  640 

Trustees  Columbia  College  v.  Lynch .  70  N.  Y.  440 322 

Trustees  East  Hampton  v.  Kirk 68  N.  Y.  459 301 

Trustees  Un.  College  v.  Wheeler. ...  61  N.  Y!  88 58 

Tunstall  v.  Winton 31  Hun,  219 59 

Tuthill  V.  Morris 81  N.  Y.  100 178 

Tyng  V.  U.  S.  S.  &  T.  B.  Co 1  Hun,  161 633 

U. 

Uline  V,  N.  Y.  C.  &  H.  R.  R.  R.  Co. . .  101  N.  Y.  98 410 

Upton  V.  Vail 6  J.  R.  181 292 

V. 

Vail  V.  Jersey  L.  P.  Mfg.  Co 32  Barb.  564 486 

Van  Denburgh  v.  Vil.  of  Greenbush  .  66  N.  Y.  1 66 

Vanderbeck  v.  Roc-hester 46  Hun,  87 26 

Van  Pelt  v.  McGraw 4  N.  Y.  110 139,  149 

Van  Rensselaer  V.  Ball 19  N.  Y.  100 479,483 

Van  Rensselaer  v.  DennLson 35  N.  Y.  393 483 

Van  Rensselaer  v.  Jewett 2  N.  Y.  141,  148 480 

Van  Rensselaer  v.  Slingerland 26  N.  Y.  580,  5^5 479.  481,  483 

Van  Rensselaer  v.  Snyder 13  N.  Y.  299 479.  481,  483 

Village  of  Delhi  v.  Youmans 45  N.  Y.  362 428 

Vose  V.  Cockcroft 44  N.  Y.  415 236 

W. 

Wager  v.  Troy  U.  R.   Co 25  N.  Y.  526 219 

Wait  V.  Wait 4  X.  Y.  95 553 

Wakeman  v.  W.  W,  Mfg.  Co 101  N.  Y.  205 541,  542.  594 

Walden  V.  Bodley 9  How.  U.  S.  34 135,  138 

Walker  V.  Walker 9  Wall.  743 14 

Wallace  V.  Fee 50  N.  Y.  694 219 


TABLE  OF  CASES  CITED.  xxv 

PAOX. 

Walsh  V.  Marine  Ins.  Co 32  N.  Y.  427 430 

Walsh  V.  W^ash.  Ins.  Co 32  N.  Y.  440,  443 458 

Warner  V.  Lee 6  N.  Y.  144 450 

Warner  v.  N.  Y.  C.  R.  R.  Co 52  N.  Y.  437 389 

WatcheU  v.  N.  W.  &  C.  Ben.  Socy.  84  N.  Y.  28 108 

Watkins  v.  Holman 16  Pet.  54 44 

Watkins  v.  Maule 2  Jac.  &  Walk.  243 856 

Webb  V.  B.  AV.  &  C.  R.  R.  Co 49  N.  Y.  420 229 

Weidner  v.  Phillips 114  N.  Y.  458 668 

Welland  Canal  Co.  v.  Hathaway  ....  8  Wend.  488 (541 

Wemple  v.  Hildrith 10  Daly  481 292 

Wendell  v.  Van  Renesselaer IJ.  Ch.  344,  354 641 

Wcstkike  V.  De  Graw 25  Wend.  669 113 

Weston  V.  N.  Y.  E.  R.  R.  Co 73  N.  Y.  595 318 

Westover  v.  ^tna  L.  Ins.  Co 99  N.  Y.  56 85 

Wheelock  V.  Tanner 39  N.  Y.  481 176 

Whipple  V.  Christian 80  N.  Y.  525 66 

Whistler  v.  Forst^r   14  C.  B.  (N.  8.)  246 855.  ^56 

White  V.  Cont.  Nat.  B'k 64  N.  Y.  316, 320 476 

White  V.  Dobson 17  Grat.  262 617 

White  V.  Miller 71  N.  Y.  118,133 266.  541 

White  V.  Nat.  B'k 102  U.  8.  658 458,  475 

White  V.  Smith 54  N.  Y.  522 603 

Whitney  v.  Allaire IN.  Y.  305 801 

Whitney  v.  B.  R.  Ins.  Co 72  N.  Y.  118 173 

Whitworth  v.  Erie  R.  Co 87  N.  Y.  413 123 

Wilcox  V.  Wilcox 46  Hun,  32,  88 88 

Wilkinson  V.  First  Nat.  F.  Ins.  Co. .  72  N.  Y.  499.  502 243 

Williams  V.  Byrne 7  Ad,  &  EH.  177 488 

Williams  v.  Sheldon 10  Wend.  654 347 

Williams  V.  Wood 14  Wend.  127 286 

Wilson  V.  Hatton L,  R.  (2  Exch.  Div.)  886 114 

Winchell  v.  Hicks 18  N.  Y.  558 300 

Wiseman  v.  Lucksinger 84  N.  Y.  31 250 

Wisner  v.  Ocumpaugh 71  N.  Y.  113 137 

Witty  V.  Matthews 52  N.  Y.  512 113 

Wood  V.  Chapin 18  N.  Y.  509 546.  547 

Wood  V.  Fleet 36  N.  Y.  499 249 

Wood  V.  Hitchcock 20  Wend.  47 176 

Woodwaid  v.  Republic  F.  Ins.  Co. .  32  Hun,  365 526 

Woolner  v.  Hill 93  N.  Y.  576 616 

Woolsey  v.  Judd 4  Duer,  379 *Sn 

Worrall  v.  Munn 5  N  Y.  229 613 

Wright  V.  Miller 1  Sand.  Ch.  108 17 

Y. 

Yates  V.  Joyce IIJ.  R.  136 139.  149 

Yovatt  V.  Winyanl 1  Jac.  &  Walk.  394 36 

S1CKEL8 — Vol.  LXXIII.        d 


Cases  Decided 

IN  THE 

COUET  OF  APPEALS 

OP  THE 

STATE  OF  NEW  YOEK, 

(Second  Division.) 

COMMENCING      DECEMBER     ID,     1880. 


Henry   P.  DeGeaaf,   Kespondent,   v.  Jacob  F.  Wyckoff, 

Appellant. 

Plaintiff  indorsed  certain  promissory  notes  for  the  accommodation  of  tlie 
maker,  which  were  discounted  by  defendant,  certain  railroad  bonds  being 
pledged  as  collateral.  Before  the  maturity  of  the  notes,  plaintiff  con- 
sented that  other  first  mortgage  railroad  bonds  might  be  substituted  for 
those  pledged.  The  notes  were  transferred  by  defendant,  and  were 
taken  up  by  him  upon  the  promise  of  plaintiff  to  give  his  own  notes 
therefor;  he  having  failed  so  to  do,  defendant  brought  suit  upon  the 
promise.  Plaintiff  set  up  as  a  defense  therein  a  misappropriation  of  the 
bonds  pledged,  based  upon  the  fact  that  defendant  accepted  in  lie\i 
thereof  second  instead  of  first  mortgage  bonds  as  agreed.  This  defense 
was  ruled  out  on  the  objection  of  defendant,  and  he  recovered  judg- 
ment. In  this  action,  brought  to  recover  damages  for  the  misappro- 
priation, M4,  that  the  former  judgment  was  not  a  bar,  as  the  cause  of 
action  here  was  unavailable  as  a  defense  in  the  former  action,  and  was 
not  pleaded  or  presented  as  a  counter-claim. 

(Argued  October  18,  1889;  decided  December  10,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Tourt  in  the  first  judicial  department,  entered  upon  an  order 
made  November  11,  1886,  which  modified  and  aflinned,  as 
modified,  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  recover  damages  for  the  alleged 
misappropriation  of  certain  railroad  bonds  pledged  to  def  end- 
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ant   as    security   for   certain  promissory   notes   indorsed    by 
plaintiff. 

Defendant  discounted  the  said  notes,  wliicli  amounted  to 
$20,000.  Tliey  were  made  by  one  Scoficld  and  indorsed  by 
plaintiff  for  Scofi eld's  accommodation.  The  notes  were 
secured  by  $20,000  (par  value)  railroad  bonds,  fii*8t  lien  on 
the  Utah  and  Pleasant  Valley  Railroad,  pledged  as  collateral. 
Before  these  notes  matuBed,  to  wit,  December  30,  1879,  at 
the  request  of  Scofield,  plaintiff  consented,  in  writing,  that 
defendant  might  surrender  the  bonds  on  receipt  in  their 
place  of  forty  $500  firet  mortgage  bonds  of  the  AVasatch 
and  Jordon  Valley  Railway  Company.  These  notes  were 
renewed  and  others  given  in  their  stead  at  the  request  of 
plaintiff.  Defendant  was  induced  to  take  up  this  second 
series  of  notes  at  the  request  and  upon  tlie  promise  of  plain- 
tiff that  he  would  give  his  own  notes  to  defendant  at  four 
months.  Plaintiff  did  not  do  so  and  for  sucli  failure  was 
sued  by  tlie  defendant  in  the  Court  of  Common  Pleas  of  the 
city  of  Kew  York  and  a  recovery  had  for  $22,100,26,  which 
'judgment  was  reversed  by  the  General  Term  of  the  Common 
Pleas,  but  affirmed  in  the  (^ourt  of  Appeals.     (98  N.  Y.  134.) 

Tlie  alleged  misappropriation  of  the  bonds,  constituting  this 
cause  of  a(»tion,  was  set  up  as  a  defense  in  said  action  but  the 
defense  wius  excluded  upon  objections  by  defendant. 

After  judgment  was  recovered,  as  aforesaid,  this  action  for  the 
misappropriation  of  the  bonds  was  brought  and  plaintiff  inci- 
dently  asked  si)eciitl  relief  restraining  the  execution  of  the 
Wvckoff  judgment  on  account  of  Wyckoff's  insolvency  and  non- 
residence,  etc.  It  appeared  that  the  defendant  surrendered  the 
U.  <fe  P.  V.  bonds  and  accepted  in  lieu  thereof  W.  &  J.  V.  bonds, 
nominally  first  mortgage  bonds,  but  which  were  not  so  in  fact ; 
that  there  was  a  series  of  first  mortgage  bonds  issued  by  the  W. 
&  J.  V.  R.  R.  Co. ;  that  a  new  company,  ^\^th  the  same  name, 
was  subsequently  formed  by  the  consolidation  of  the  original 
company  with  another  railroad  company ;  that  the  new  com- 
pany issued  the  bonds  of  which  those  so  substituted  were  a 
part,  secured  by  mortgage  upon  the  consolidated  road.     Plain- 
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tiff  recovered  a  judgment  herein  for  damages  for  misappro- 
priation, based  upon  the  value  of  the  U.  &  P.  V.  bonds  on 
December  30,  1879,  and  by  that  valuation  the  judgment  in 
defendant's  action  against  the  plaintiff  was  paid  and  all  pro- 
ceedings thereon  to  collect  the  same  were  stayed,  etc.  On 
appeal  to  the  General  Term  that  court  reversed  said  judgment 
unless  the  plaintiff  should  consent  to  a  modification  and 
reduction  thereof,  to  the  value  of  the  forty  $500  first  mort- 
gage bonds  of  the  W.  &  J.  Y.  R.  R  Co.  on  the  30th  of  Decem- 
ber, 1879,  with  interest,  the  difference  being  $7,014.23. 

The  plaintiff  gave  the  stipulation  and  the  judgment  was  so 
modified. 

Further  facts  appear  in  the  opinion. 

Cephas  Brainerd  for  appellant.  The  claim  of  the  plaintiff 
in  this  action  was  involved  directly  in  the  Common  Pleas 
action  and  was  disposed  of  by  that  judgment.  {Edwards  v. 
Stewart,  15  Barb.  67,  69;  IlopJcvas  v.  Juee,  6  Wheat.  109; 
Jordan  v.  Van  Ejpps,  85  N.  Y.  427, 436 ;  Patrick  v.  Shaffer, 
94  id.  423,  430 ;  C.  P.  P.  Co,  v.  Walker,  114  id.  7.)  The  letter 
of  DeGraaf  is  to  be  construed  most  strongly  against  him. 
{Beiney  v.  Neiocourt,  9  Cush.  46,  56;  G-rantz  v.  Columbia, 
18  Ct.  of  Claims  Rep.  569,  577;  Noonan  v.  Bradley,  9  Wall, 
394,  407;  Wetmare  v.  Pattisan,  45  Mich.  439,  441;  Phil,  on 
Ev.,  chap.  8,  §  13 ;  Stephens  on  Evidence,  16,  Rule  8 ;  S.  Z. 
Home  V.  Asin.,  52  N.  Y.  191 ;  Eighmie  v.  Taylor,  89  id. 
288.)  There  is  no  ground  shown  for  the  interposition  of  a 
court  of  equity,  no  proof  of  mistake.  (High  on  Injunctions, 
§§  113,  114,  115,  165;  Henderson  v.  Ilvnckley,  17  How.  Pr. 
443,  445,  446.)  On  this  appeal  it  is  competent  for  tliis  court 
to  reverse  the  judgment  and  order  a  judgment  in  favor  of  the 
defendant.  {Gnemsey  v.  MiU^,  80  K  Y.  181 ;  Fox  v.  Eidd, 
77  id.  489;  Thomas  v.  Ins.  Co.,  8  Civil  Pro.  R.  4.) 

Egek  Cowen  for  respondent.  The  judgment,  in  the  case  of 
Wyckqffv.  DeGracif,  put  in  evidence  by  the  defendant,  was 
not  a  prior  adjudication,  as  to  any  point  involved  in  this  case. 
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(Bates  V.  Rosekrans^  37  N.  Y.  409 ;  Crome  v.  Jlardmcm^  4r 
E.  D.  Smith,  451.)  Mr.  De  Graaf  was  not  compelled  to  insist  on 
proving  the  facts  set  up  in  his  answer  as  a  counter-claim.  He 
had  the  right  to  bring  a  separate  action.  {Bratmi  v.  GaUaiidety 
80  N.  Y.  413.)  There  was  no  error  committed  by  the  tria] 
court,  in  the  reception  or  exclusion  of  evidence,  which  could 
have  affected  the  result.  {Atkinson  v.  R,  P,  Co.^  43  Hun, 
167;  Thayer  v.  Manly,  73  N.  Y.  305;  Duel  v.  Getmann,  6 
N.  Y.  S.  R  397;  Yates  v.  Hoffman,  5  Hun,  113;  Coojyer  v. 
Bigelow,  1  Cow.  206 ;  Chamherlmn  v.  Day,  3  id.  353 ;  U,  Ins, 
Co.  V.  Powers,  3  Paige,  365 ;  NicoU  v.  NicoU,  16  Wend.  446.) 

Potter,  J.  Thp  theory  of  this  action  is  that  defendant, 
who  held  security  for  the  payment  of  obligations  on  which 
plaintiff  was  liable  as  surety,  surrendered  those  securities  and 
took  less  valuable  securities  instead,  without  the  consent  of 
the  plaintiff,  whereby  plaintiff  was  compelled  to  pay  said 
obligations  without  the  benefit  of  the  surrendered  security  to 
re-imburse  himself  for  such  payment  and  thus  was  damnified. 
These  allegations  are  denied  by  the  defendant  who,  moreover, 
sets  up  as  a  bar  to  this  actfon,  that  iu  an  action  brought  by 
him  in  the  Court  of  Common  Pleas  in  the  city  of  New  York, 
to  recover  of  plaintiff  upon  such  obligations,  the  plaintiff  in 
this  action  interposed  such  surrender  of  security  as  a  bar  and 
that  the  plaintiff  is  therefore  estopped  in  tliis  action  by  the 
judgment  in  that  action  as  such  matter  was  or  might  have 
been  determined  therein.  The  findings  of  the  trial  court  as 
to  which  bonds  were  to  be  substituted  for  the  Utah  and 
Pleasant  Valley  bonds  and  as  to  other  essential  allegations  of 
the  complaint  are  conclusive  upon  this  court  and  must  stand 
unless  there  was  practically  no  evidence  to  support  the  finding 
or  the  court  committed  an  error  in  receiving  or  rejecting 
evidence  which  bore  upon  that  question. 

The  gist  of  this  action  is  the  unauthorized  substitution  of 
AVasatch  and  Jordon  Valley  bonds  for  Utah  and  Pleasant  Valley 
bonds.  The  evidence  of  the  receipt  of  the  Utah  and  Pleasant 
Valley  Railroad  bonds  by  Wyckoff  as  security  for  the  $20,000 
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loan  to  Scofield  (represented  by  the  notes)  and  the  consent  of 
DeGraaf  to  the  substitution  of  the  first  mortgage  bonds  of  the 
Wasatch  and  Jordon  Valley  Railroad  was  in  writing  and  was 
to  my  apprehension  so  free  from  any  ambiguity  of  meaning 
or  liability  to  misapprehension  in  respect  to  the  kind  of  bonds 
to  be  substituted,  as  to  exclude  any  parol  or  explanatory  evi- 
dence. The  consent  was  for  Jirst  mortgage  bonds,  not  in 
nafne  but  in  fact.  The  bonds  received  by  Wyckoff  as  sub- 
stitute were  in  fact  second  lien  bonds  and  so  not  covered  by 
DeGraafs  written  consent. 

There  were  other  exceptions  upon  the  part  of  defendant, 
many  of  ^Idch  are  effectually  answered  in  the  opinion  of 
Justice  Daniels  at  General  Term,  and  therefore  require  no 
further  attention;  such  as  the  evidence  of  the  value  of  the 
various  issues  of  bonds  of  these  railroads. 

The  refusal  of  the  court  to  allow  proof  by  Scofield  whether 
the  surrendered  bonds  went  into  the  sale  made  to  the  syndi- 
cate or  to  the  witness  and  whether  the  plaintiff  received  the 
proceeds  of  these  bonds  after  being  sold  to  the  syndicate  or  to 
Scofield  would  be  matters  of  inference  by  the  witnesss  and 
if  answered  in  the  affirmative  would  be  immaterial  unless  it 
was  shown  that  plaintiff  parted  with  no  other  consideration  to 
get  the  proceeds  of  them.  To  have  made  this  evidence  perti- 
nent or  proper,  the  defendant  should  have  proved  or  have 
offered  to  prove  that  the  plaintiff  got  the  proceeds  in  his  original 
right  thereto  and  without  parting  with  any  new  or  other  con- 
sideration therefor. 

The  exceptions  to  the  evidence  in  relation  to  Wyckoff's 
insolvency  was  not  upon  the  main  issue  in  relation  to  plaintiff's 
right  to  recover  damages  for  the  misappropriation  of  the  bonds 
but  upon  the  collateral  or  incidental  remedy  employed  to  stay 
the  judgment  obtained  by  Wyckoff,  against  the  plaintiff 
until  the  plaintiff  should  have  opportunity  and  the  right  to 
apply  the  damages  he  might  recover  in  this  action  upon  or 
towards  the  payment  or  liquidation  of  that  judgment.  It  could 
not  affect  the  main  issue  between  these  parties  and  could  have 
worked  no  harm  to  the  defendant  in  the  substantial  contention. 
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All  the  plaintiff  needed  to  prove  in  this  respect  was  that 
defendant  was  insolvent  and  that  was  sufficiently  proven  by 
the  introduction  of  the  judgment  against  Wyckoff  and  the 
return  of  an  execution  unsatisfied.  It  certainly  cannot  be 
necessary  or  wise  to  grant  a  new  trial  of  the  merits  of  this 
case  for  such  reason. 

The  remaining  matter  for  consideration  relates  to  the  defense 
set  up  by  plaintiff  to  Wyckoff's  action,  that  the  latter  had 
misappropriated  the  Utah  and  Pleasant  Valley  Eailroad  bonds 
and  the  disposition  made  of  that  defense. 

The  defendant  sought  to  bar  the  plaintiff  from  a  recovery 
in  this  action  for  the  reason  that  the  claim  in  this  action  was 
substantially  the  plaintiff's  defense  in  that  action,  upon  the 
well  established  principle  that  that  matter  was,  or  might  have 
been,  litigated  in  tliat  action.  The  answer  to  that  contention 
is  that  such  matter  was  put  forward  as  a  defence  and  not  as  a 
coimter-claim.  As  a  defense  to  that  action  (which  was  for  a 
breach  of  contract)  this  matter  (wliich  was  for  misappropriating 
of  securities)  would  be  totally  unavailable,  and  when  the  plaint- 
iff, Wyckoff,  objected  to  it,  it  was  ruled  out  as  a  defense  and  such 
ruling  must  have  been  approved  by  this  court  in  affirming  the 
judgment  Wyckoff  obtained  upon  that  trial.  The  matter  was 
not  in  fact  and  could  not,  as  matter  of  law,  have  been  pre- 
sented as  a  counter-claim  ;  for  it  was  pleaded  in  form  simply 
as  a  defense  and  was  not  even  offered  upon  the  trial  as  a 
counter-claim.     {Bates  v  Hoftekrajis^  37  N.  Y.  409.) 

Hence  the  record  in  the  Wyckoff  action  against  the  plain- 
tiff,  could  not  create  an  estoppel  to  that  matter,  forming  the 
subject  of  this  action. 

We  think  there  is  no  other  course  open  to  us  leading  to  a 
different  result. 

The  judgment  should  be  affinned  with  costs. 

All  concur  except  Follett,  Ch.  J.,  not  voting,  and  Haight, 
J.  not  sitting. 

Judgment  affirmed. 
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Ins     7 
Bainbridge  S.  Clark,  as  Trustee,  etc.,  Respondent,  v.  \^_^\ 

C.  Baldwin  Fosdick,  et  al.,  Appellants. 

A  hufiband  and  wife  agreed  to  live  separately,  and  to  effectuate  that  agree, 
ment  entered  into  articles  of  separation,  through  the  medium  of  a  trustee, 
by  the  terms  of  which  the  husband  agreed  to  pay  to  the  trustee,  annually 
a  sum  named,  for  the  support  of  the  wife  during  life,  the  same  to  be  in 
full  satisfaction  for  such  support  and  maintenance  and  of  all  alimony; 
the  wife  and  trustee  covenanted  to  save  the  husband  harmless  from 
his  obligation  to  support  her,  and  upon  execution  of  the  agreement  the 
parties  separated.  In  an  action  against  the  husband,  to  recover  a  pay- 
ment under  the  agreeement,  held,  that  it  was  valid;  tliat  the  trustee 
named  was  the  trustee  of  an  express  trust,  and  that  the  action  was 
properly  brought  in  his  name;  also,  held  (FoiAjEVT,  Ch.  J.,  dissenting), 
that  the  agreement  was  not  abrogated  by  a  subsequent  divorce  of  the 
parties,  at  least  when  no  provision  for  alimony  was  made  in  the  decree  of 
divorce. 

(Argued  October  25,  1889;  decided  December  10,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  of  the  city  of  New  York,  entered  upon  an 
order  made  January  13,  1887,  wliich  aflSrmed  a  judgment  of 
the  City  Court  of  New  York,  in  favor  of  plaintiff  entered 
upon  an  order  of  Special  Term  overruling  a  demurrer  to 
plaintiflPs  complaint. 

This  was  an  action  to  recover  an  installment  due  under 
articles  of  separation  between  defendant,  C  Baldwin  Fosdick, 
and  Jennie  P.  Fosdick. 

Jennie  P.  Fosdick  intennarried  with  the  defendant,  C.  Bald- 
win Fosdick,  on  the  11th  day  of  April,  1878,  and  thereafter 
they  lived  together  as  husband  and  wife  until  the  14th  of 
February,  1883.  Differences  having  arisen  it  was  agreed 
between  them  that  they  should  live  separately  and  to  effectu- 
ate that  agreement,  articles  of  separation  were  entered  into 
between  the  parties  and  the  plaintiff,  who,  as  trustee," was  party 
of  the  third  part  bearing  date  the  14th  of  February,  1883, 
which  recited  that  such  differences  had  arisen  and  that  for 
that  reason  they  agreed  to  live  separately.     Immediately  upon 
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the  execution  of  said  agreement  tliey  separated  in  fact  and 
continued  to  live  separately  thereafter.  By  the  articles  of 
separation  C.  Baldwin  Fosdick,  the  husband,  and  Charles  B., 
the  husband^s  father,  covenanted  that  they  would  pay  to  the 
plaintiff  a*  tnistee  for  the  support  and  maintenance  of  Jennie 
P.  Fosdick,  the  wife,  and  her  two  children,  twenty-five  hun- 
dred dollars  per  annum,  payable  quarterly,  during  the  period 
of  her  natural  life,  unless  she  should  remarry,  in  which  case  the 
allowance  was  to  cease,  and  that  in  case  of  tlie  death  of  both  of 
the  children  the  allowance  should  be  reduced  to  two  thousand 
dollars.  The  sum  paid  was  in  full  satisfaction  for  such  sup- 
port and  maintenance  and  of  all  alimony  whatsoever. 

The  agreement  contained  the  further  provision  that  the 
trustee  should  indemnify  the  husband  against  the  support  of  his 
wife  and  the  children  ;  that  he  would  pay  the  allowance  over 
to  her  for  her  support  and  that  of  the  children.  The  articles 
further  provided  that  the  husband  should  not  interfere  w^ith 
his  wife  and  that  she  should  have  the  custody,  management 
and  control  and  education  of  the  children,  but  that  the  husband 
and  Charles  I*.  Fosdick,  his  father,  and  the  latter's  wife  were  to 
have  access  to  the  children  at  all  reasonable  times   and  places. 

After  the  execution  of  the  agreement  and  the  separation  of 
the  parties,  in  pursuance  of  the  provisions  in  the  same  and  the 
payment  of  the  allowance  for  some  time,  the  wife  went  to 
reside  in  the  state  of  Rhode  Island,  and  after  residing  there 
for  the  period  of  one  year,  commenced  an  action  for  divorce 
against  her  husband.  lie  appeared  in  the  action  and  litigated 
the  same.  The  decree  therein  adjudged  as  follows:  "That 
the  prayer  of  the  said  i>etitioner  be  granted ;  that  the  bonds 
of  matrimony  existing  between  the  said  Jennie  P.  Fosdick 
ami  said  ( •.  P>aldwin  Fosdick  be  and  the  same  are  hereby  dis- 
Holved  and  the  said  Jennie  P.  Fosdick  have  the  exclusive  cus- 
tody of  the  two  children,  CUark  Fosdick  and  Pauldine  Fosdick, 
until  the  further  order  of  the  Court.'' 

This  decree  or  so  nnich  of  it  as  above  recited,  together  with 
the  agreement  thereto  annexed  formed  part  of  the  complaint 
herein. 
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The  defendant  demurred  to  the  complaint  assigning  as 
grounds  of  demurrer : 

First  That  the  plaintiff  has  not  the  legal  capacity  to  sue, 
for  that  the  trust  has  ceased  and  the  plaintiff  has  no  longer 
any  interest,  the  only  party  in  interest  at  the  time  of  the  com- 
mencement of  the  action  being  Jennie  P.  Fosdick. 

Second.  That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Third.  That  there  is  a  defect  of  parties  plaintiffs,  in  that 
Jennie  P.  Fosdick  is  not  named  therein  as  a  party  plaintiff 
therein. 

//.  Jf.  Whitehead  for  appellant.  The  agreement  sued  upon 
is  in  violation  of  section  10,  article  I  of  the  Constitution  of  the 
State  of  New  York,  which  provides  that  no  ^'  divorce  shall  be 
granted  otherwise  than  by  due  judicial  proceedings."  (11  Ves. 
Ch.  526;  8  Johns.  Ch.  54;  1  Edw.  Ch.  480;  1^  Iloff.  Ch.  1.) 
The  agreement  sued  u]K)n  is  void  on  the  ground  of  public 
policy,  which  forbids  that  parties  should  be  permitted  to 
make  agreements  for  themselves  to  live  separate.  (5  Bligh. 
X.  8.  331,  367,  375;  2  Dowl.  Par.  Cas.  332;  1  Carr.  &  P.  36; 
2  Carr.  &  M.  338;  2  East.  283;  11  Ves.  Ch.  526;  3  Johns.  Ch. 
521;  lEdw.Ch.480;  IHoff.Ch.  1;  8]Sr.H.35();  2Sim.  &S. 
Ch.362;  1  Younge  &  C.  Ch.  28;  Rogers  v.  Rogers,  4  Paige, 
517 ;  Cropsey  v.  McKinney,  30  Barb.,  47 ;  Morgan  v.  Potter,  1 7 
Hun,  403;  ^moA  v.  ^€fl^jA,2IIill,  260;  22  Barb.  103;  Cropsey 
V.  McKinney,  .30  id.  56;  Gr[fn  v.  Rai^ks,  37  N.  Y.  623.) 
The  agreement  sued  upon  is  invalid  upon  its  face,  being  an 
agreement  to  separate,  while  the  parties  were  living  together 
in  matrimony,  and  not  showing  any  grounds  for  which  a  bill 
of  separation  would  He.  (Rogers  v.  Rogers,  4  Paige,  513; 
Friedman  v.  Brennan,  43  Ilun,  390;  Crawford  v.  Morrell, 
8  Johns.  253;  Thayer  v.  Rock,  13  Wend.  53;  Baldioin  v. 
Palmer,  10  N.  Y.  232;  PeBeerske  v.  Paige,  36  id.  536; 
Saratoga  Co.  Bh.  v.  Kiiig,  44  id.  87 ;  D(m  v.  Way,  64  Barb. 
255;  Ilyer  v.  Burger,  1  Iloff.  Ch.  1.)  If  the  agreement  set 
forth  in  the  complaint  be  valid  upon  its  face  it  is  not  properly 
SioKELs  — Vol.  LXXIII.     2 
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declared  upon.  {Duj/re  v.  liim^  7  Abb.  [N.  C. j  266 ;  liyce  v. 
Ryce,  62  Ind.  64;  Campbell  v.  Campbell,  37  Wis.  203;  Swift 
V.  Beers,  3  Den.  70.)  The  decree  of  divorce  estops  the  plaintiff 
from  maintaining  tliis  action.  {Kamp  v.  Kamp,  59  N.  Y.  212 ; 
Crim,m,hu  v.  CHm/mins,  28  Hun,  200 ;  McQuien  v.  Mc Quietly 
61  How.  Pr.  218;  63  id.  194;  S.  C  A.  Z.  If.  v.  Smithy  17 
Atl.  770;  Squires  v.  Sqiiires,  53  Vt.  208;  Shilher  v.  (rregory, 
2  Wend.  422 ;  TF/YyA^  v.  ^fdhr,  1  Sandf .  Ch.  102 ;  Charrua7id 
V.  Charrvand,  1  Leg.  Obs.  134;  Kamp  v.  Kamp,  59  N.  Y. 
213;  37  id.  623;  TJ7^/«  v.  Stout,  9  Cal.  479,  498;  Belvel^  v. 
Belvd^y,  93  Ind.  255;  Ifeekenberg  v.  i/b/fc/',  29  id.  139; 
i^i*6»AZi  V.  /'/^e/i//,  1  Blackf.  360;  12  Am.  Dee.  257;  WilHafns 
V.  Williams,  13  Ind.  523 ;  Sullivan  v.  Zearn<^d,  49  id.  252 ; 
Moofi  V.  Baum,  58  id.  194;  Calanie  v.  Cidame^  24  N.  J.  Eq. 
440;  GleoHon  v.  Emerson,  51  X.  II.  405;  //m;*^  v.  Thompsany 
61  Mo.  148;  6W^'o  v.  Dames,  73  N.  Y.  211 ;  Koeuig's  Appeal, 
56  Pa.  352;  />^r/^^;i  v.  5a/7, 60  id.  493;  Wood's  Appeal,  9  Cent. 
R.  376;  Johnson  v.  Johnson,  65  How.  Pr.  517;  Carpenter  v. 
Osborne,  102  N.  Y.  552.)  The  agreement,  considered  in  con- 
nection witli  tlie  otlier  facts  set  forth  in  the  complaint,  is 
fraudulent.  {Earl  of  Bristol  v.  Wilsmore,  1  B.  &  C.  514; 
Ash  V.  Putnam,  1  Hill,  302;  Eerguson  v.  Cat^higton,  9  B.  & 
C.  59 ;  Fosdick  v.  Fosdick,  1  N.  E.  Rep.  38.)  Assuming  the 
validity  of  tlie  agreement  of  separation  upon  its  face,  yet  if  it 
was  executed  in  pursuance  of  an  agreement  for  absohite  divorce 
to  be  had  thereafter,  it  is  collusive  and  void  as  against  public 
policy.  {Moon  v.  Baum,  58  Ind.  194;  Johnson  v.  Johnson,  65 
How.  Pr.  517;  Bishop  on  Mar.  &  Div.  §§  301,  595;  Daggett 
V.  Daggett,  5  Paige,  509.)  Assuming  that  the  agreement  of 
separation  is  valid ;  that  the  parties  may  beforehand  make  a 
valid  agreement  for  support  or  ahmony  to  be  paid  after  divorce, 
tliat  is  not  the  fair  purport  and  meaning  of  the  agreement  sued 
upon,  and  was  not  the  intention  of  the  parties  as  evidenced  by 
their  situation  and  the  circumstances  surrounding  tliem  and  the 
laws  under  which  they  were  living,  {Burr  v.  Burr,  7  Hill, 
213.)  There  is  a  defect  of  parties  plaintiff.  (Code,  §  449 ; 
Dupre  V.  liim,  7  Abb.  [N.  C.]  256,) 
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Horace  RuMeU  and  Jahish  Ilol/mes,  Jr.^  for  respondent. 
The  plaintiff  has  legal  capacity  to  sue,  and  Mrs.  Fosdick  is  not 
a  necessary  party.  (Code  Civ.  Proc.  §  449 ;  Dupre  v.  RijUy  7 
Abb.  [N.  C]  256 ;  Code,  §  449;  Greenfield  v.  Mass,  Ins.  Co.  47 
N.  Y.  430;  Sloeum  v.  Bamjy  38  id.  46;  34  How.  Pr.  320; 
Cunifmns  v.  Barkalow^  4  Keyes,  514 ;  Considerant  v.  BrishamSy 
22  N.  Y.  389 ;  Code  Wv.  Pro.  §  449 ;  Greenfidd  v.  M.  Ins.  Co.  47 
N.  Y.  430 ;  Hughes  v.  M.  Ins.  Co.  44  IIow.  Pr.  351.)  The  com- 
plaint states  facts  sufficient  to  constitute  a  cause  of  action. 
(Carson  v.  Mwrray^  3  Paige,  483 ;  Rogers  v.  Rogers^  4  id.  516 ; 
AUen  V.  Ajfiech,  64  IIow.  Pr.  380;  Dupree  v.  Riin,  7  Abb. 
[N.  C]  256;  Carpenter  v.  Oshom,  102  N.  Y.  552;  Pettit  v. 
PeUU,  107  id.  677;  Abb^Clk's  Con.  Asst.  465,  form  929, 
Dnnlap's  Book  of  Forms,  132 ;  Curtis'  Conveyancer,  235,  288 ; 
Jenkins'  New  Clerk  Asst.,  332;  McCall's  Clerk  Asst.  294; 
Jones'  Forms  in  Conveyancing,  707;  2  Humprey's  Practical 
Forms,  1288.)  The  divorce  has  not  effected  defendant's  liability 
upon  the  articles.  (Stewart  on  Mar.  &  Div.,  §  191 ;  Grant  v. 
Buddy  30  L.  T.  Hep.  319;  Charlesworth  v.  Holt,  43  L.  J. 
[X.  S.]  681;  Goslin  v.  Clark,  12  C.  B.  [N.  S],  681;  Jti^ 
V.  Thurlow,  2  B.  &  C.  547;  KremeUberg  v.  Kremelbergy 
52  Md.  553;  Blaker  v.  Cooper,  7  S.  &  R.  500;  7  McGrath 
V.  Ins.  Co.,  8  Phila.  113;  Wrigld  v.  MiUer,  1  Sandf. 
Ch.  126;  Caapenter  v.  Osborn,  102  N.  Y.  552,  559;  Peitlt 
V.  PeUit,  107  id.  667;  2  Bishop  on  Mar.  &  Div.,  §  375; 
Rose  V.  Rose,  11  Paige,  166;  Collins  v.  Collins,  80  N.  Y.  1 ; 
Wallace  v.  BasseU,  41  Barb.  97.)  The  surety,  Charles  B. 
Fosdick,  cannot  raise  the  question  that  the  complaint  does  not 
state  a  cause  of  action  against  him.  {Fish  v.  Ilose,  59  How. 
Pr.  238;  Eldridge  v.  Bell,  12  id.  547;  Philips  v.IIagad<m, 
12  id.  17;  Code  Cim.  Pro.,  §  454;  Carman  v.  Plass,  23 
N.  Y.  286;  Decker  v.  GayU/rd,  8  Hun,  110;  AU^i  v. 
Righimere,  20  Johns.  365 ;  Douglass  v.  Rowland,  24  Wend. 
35;  Brmim  v.  Curtis,  2  N.  Y.  225 ;  H.  M.  Co.  v.  FarringU/n, 
81  N.  Y.  121.)  The  judgment  should  be  affirmed  without 
leave  to  defendants  to  answer.  {Snow  v.  F.  N.  Bank,  7 
Robt.  479;  Ixnory  v.  fnman,  6  Abb.  Pr.  [N.  S.].  404.) 
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Potter,  J.  The  questions  to  be  decided  upon  this  appeal 
are  presented  by  demurrer  to  the  complaint.  The  complaint 
alleges  the  facts  which  ordinarily  give  an  action  to  recover  the 
money  promised  to  be  paid  the  plaintiff  as  trustee,  under  the 
agreement,  but  it  also  alleges  a  decree  of  divorcement  obtained 
by  the  wife  after  the  making  of  the  agreement  of  separation 
and  which  the  defendant  contends,  defeats  the  plaintiff's 
action.  The  purpose  of  thus  pleading  was  to  obtain  a  final 
judgment  upon  the  rights  of  these  parties  in  a  more  speedy 
and  less  expensive  way. 

It  will  be  more  orderly  to  consider  first  the  ground  of  de- 
murrer strictly  applicable  to  the  right  of  the  plaintiff  as  trustee 
to  bring  the  action. 

By  the  express  terms  of  the  agreement  of  separation  the 
defendant,  C.  Baldwin  Fosdick,  agrees  to  pay  to  the  plaintiff 
for  and  towards  the  support  and  maintenance  of  his  wife,  the 
said  Jennie  P.  Fosdick  and  their  children,  the  yearly  sum  of 
twenty-five  hundred  dollars  for  and  during  the  period  of  her 
natural  life  unless  she  remarries,  etc.,  and  the  plaintiff  and 
said  Jennie  agree  that  said  sum  so  paid  shall  be  in  full  satis- 
faction of  the  support  and  maintenance  of  said  Jennie  P.  Fos- 
dick and  children  and  all  alimony  whatsoever. 

This  clearly  constitutes  the  plaintiff  the  trustee  of  an  express 
tnist  and  required  that  an  action  to  enforce  or  to  execute  the 
tnist  should  be  brought  in  his  name.  (Code  of  Civ.  Pro., 
§  449;  Co/kin^  v.  /Mnff,  22  Barb.  97;  Greenfield  v.  Mms, 
M,  Z.  Inn  Co,,  47  N.  Y.  480 ;  Slocnm  v.  Barry,  38  N.  Y. 
46;  HugheH  v.  Mervantih  MuL  In^.  Co,,  44  How.  Pr.  351.) 

The  next  question  to  be  considered  is  the  validity  of  the 
agreement  itself.  I  think  it  is  to  be  assumed  in  the  consider- 
ation of  this  appeal  that  at  the  time  of  executing  the  instru- 
ment, which  forms  the  basis  of  this  action,  the  defendant  C. 
Baldwin  Fosdick  and  Jennie  P.  Fosdick  were  husband  and 
wife  and  were  living  together  as  such. 

The  first  inquiry  should  be  to  learn  whether  the  courts  of 
this  state  have  decisively  passed  upon  that  question,  and,  if  so, 
-of  course,  we  are  to  follow  such  liolding.     It  was  reluctantly 
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held  by  the  chancellor  in  Carson  v.  Murray  (3  Paige,  500)^ 
and  then  only  upon  the  principle  of  stare  decisis  as  evinced 
by  BaJcer  v.  Baamey  (8  John.  72);  Shelilmr  v.  Gregory 
(2  Wend.  422),  following  the  English  decisions  prior  to  the 
revolution  that  "a  valid  agreement  for  an  immediate  separ- 
ation between  husband  and  wife  and  for  a  separate  allowance 
for  her  support,  may  be  made  through  the  medium  of  a 
trustee." 

The  case  of  Carson  v.  Murray  (3  Paige,  483),  was  upon  a 
bill  in  equity  by  the  wife  against  the  executors  of  her  husband, 
based  upon  an  agreement  of  separation,  for  its  enforcement, 
out  of  tlie  estate  of  the  deceased  husband.  The  case  of 
BaJcer  v.  Barney  (8  John.  72)  was  an  action  to  recover  of  the 
husband  the  price  of  suitable  goods  sold  to  the  wife  after  the 
separation  of  husband  and  wife  under  an  agreement  making 
provision  for  the  support  of  the  wife. 

The  case  of  Shdihar  v.  Gregory  (2  Wend.  432)  was  an  action 
upon  the  bond  and  agreement  to  separate ;  the  defense  was 
that  after  the  bond  was  given  and  before  the  installment  or 
gum  fell  due  by  the  terms  of  the  agreement,  the  wife  returned 
to,  and  was  living  with  tlie  husband  and  was  supported  by 
him.  In  these  cases,  the  husband  and  wife  were  living 
t^^ether  when  the  agreement  or  articles  of  separation  were 
executed  and  separated  immediately  thereafter.  The  ruling 
of  the  court  was  to  the  effect  tliat  such  articles  of  separation 
conmdered  under  these  various  aspects  were  valid.  These 
holdings  were  based  upon  decisions  made  in  the  English 
courts  and  I  am  not  aware  that  the  English  or  our  own 
courts  have  departed  or  receded  from  the  principle  thus  laid 
down.  While  husband  and  wife  in  Calkins  v.  Lo7ig^  (22 
Barb.  98)  had  actually  separated  before  the  agreement  of 
separation  was  executed,  the  court  in  holding  that  the  agree- 
ment was  valid,  cites  numerous  decisions  with  approval  in 
England  and  several  of  the  stfited  of  the  Union  to  the  effect 
that  such  agreements  are  valid  and  will  be  enforced  where  the 
separation  had  taken  place  before,  or  takes  place  immediately 
after,  the  execution  of  the  agreement  of  separation  and  tliis 
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case  is  said  (in  a  note  upon  page  110)  to  have  been  affirmed 
by  the  Court  of  Appeals. 

Judge  Davis  in  delivering  the  opinion  of  the  court  in 
Walker  v.  Walke?'  (9  Wall.  743),  while  regretting,  upon 
the  score  of  public  policy,  that  the  courts  of  England 
and  of  this  country  had  gone  so  far,  was,  as  was  the  chancel- 
lor in  Calkins  v.  Z(mff,  »upra^  constrained  to  hold  that  "  a 
covenant  by  the  husband  for  the  maintenance  of  the  wife  con- 
tained in  a  deed  of  separation  between  them  through  the 
7nedmni  of  trustees,  ajid  where  the  consideration  is  apparent, 
is  valid  and  wiU  be  enforced  in  equity,  if  it  appears  that  the 
deed  was  not  made  in  contemplation  of  a  future  possible  sep- 
aration, but  is  made  in  re6i>ect  to  one  which  was  to  occur 
immediately,  or  for  the  continuance  of  one  which  had  already 
taken  place. 

The  validity  of  such  agreements  are  recognized  and 
enforced  in  numerous  cases  decided  by  the  courts  of  this  and 
other  states.  {Carpenter  v.  Osbom^  102  N.  Y.  552;  PeUii 
V.  PeUit,  107  N.  Y.  677 ;  Carson  v.  Murray,  3  Paige,  483 ; 
Rogers  v.  Rogers,  4  Paige,  516;  AUen  v.  Affleck,  64  How. 
Pr.  380 ;  Dupre  v.  Rein,  7  Abb.  [N.  C]  256.) 

We  come  now  to  consider  the  question  whether  the  divorce 
granted  upon  the  application  of  the  wife,  affected  the  agree- 
ment of  separation.  Ordinarily  that  question  would  be  pre- 
sented by  an  answer  to  the  complaint  by  way  of  defense. 
That  matter  is  now  presented  upon  behalf  of  the  plaintiff  and 
as  a  part  of  the  complaint  and  the  defendant  demurs  to  it.  Of 
course,  the  defendant  admits  the  truth  of  the  allegations  of 
the  complaint  and  just  as  stated  in  the  complaint.  The 
defendant  is  confined  to  that  statement  and  is  not  at  liberty  to 
resort  to  any  doubtful  inferences  of  fact  arising  from  the 
circumstances  or  motives  to  the  making  of  the  agreement  or 
to  any  doubtful  intendments  from  the  language  or  construction 
of  the  agreement  or  the  decree  of  divorce,  unfavorable  to  the 
plaintiff. 

The  complaint  after  setting  forth  the  agreement  of  separ- 
ation  dated  February  14,  1883,  alleges  that  on  the  23d  day  of 


1889.]  Clabk,  Trustee,  etc.  v.  Fosdick  et  al.  15 


Opinion  of  the  Court,  per  Pottkk,  J. 


September,  1885,  the  said  Jennie  Fosdick  obtained  a  decree  of 
absolute  divorce  from  a  court  of  the  State  of  Ehode  Island, 
having  power  to  grant  the  same  and  having  jurisdiction  of  the 
parties ;  of  the  plaintiff,  by  reason  of  a  honafide  residence  in 
that  state  for  a  year  and  of  the  defendant,  by  reason  of  his 
appearance  in  that  court  and  the  interposition  of  his  defense 
to  the  action. 

The  decree  or  a  portion  of  it,  is  set  forth  in  the  complaint 
in  this  action  from  which  it  appears  "  that  the  bonds  of  mat- 
rimony now  existing  between  the  said  Jennie  P.  Fosdick  and 
the  said  C.  BaldA^-in  Fosdick  be  and  the  same  are  hereby  dis- 
^Ived  and  that  the  said  Jennie  shall  have  the  exclusive  cus- 
tody of  her  two  children,  Clark  Fosdick  and  Pauldine  Fos- 
dick, until  the  further  order  of  the  court." 

The  complaint  alleges  that  no  alimonoy  was  asked  or 
granted  in  said  action  and  that  the  wife  relied  upon  the 
covenant  contained  in  the  agreement  of  separation  in  that 
regard. 

It  is  contended  upon  behalf  of  the  defendant  that  this 
decree  estops  the  plaintiif  from  maintaining  this  action. 
There  is  nothing  in  tlie  complaint  in  this  action  or  in  the 
decree  showing  the  ground  upon  which  such  divorce  was 
granted;  nor  when  the  ground  on  which  it  was  granted 
began,  or  ceased,  to  exist.  And  as  the  estoppel  must  depend 
upon  the  matters  set  forth  in  tlie  complaint  and  the  decree, 
the  estoppel  cannot  prevail  unless  such  decree,  upon  whatso- 
ever grounds  it  may  have  been  granted,  as  matter  of  law, 
nullifies  the  agreement  of  separation.  I  say  as  matter  of 
law,  for  the  reason  that  there  is  nothing  in  express  terms  that 
conditions  the  payment  of  the  money  ujx^n  her  not  applying 
for  or  obtaining  a  divorce  from  her  husband.  The  question 
is  therefore  wliether  such  decree  rendered  the  article  of  agree- 
ment of  separation  or  its  provision  for  the  payment  of  the 
money  in  suit,  of  no  further  effect.  It  may  be  here  remarked 
that  the  agreement  in  question  is  to  be  considered  and  adju- 
dicated in  view  of  its  provisions  and  the  rules  applicable  to 
agreements  generally.     It  is  to  be  assumed  in  the  construe- 
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tion  of  tliis  agreement,  that  it  contains  all  that  the  parties 
intended  to  agree  to  and  that  their  minds  met  upon. 

By  the  terms  of  the  agreement  under  consideration,  the 
defendant  agrees  to  pay  to  the  plaintiff  for  and  towards  ihe 
support  and  maintenance  of  his  wife,  Jennie  Fosdick  and 
their  children  the  yearly  sum  of  twenty-five  hundred  dollars 
for  and  during  the  period  of  her  natural  life  unless  she 
remarries,  and  that  in  case  of  the  death  of  the  two  children, 
the  amount  to  be  paid  shall  be  reduced  to  two  thousand  dol- 
lars, and  that  in  case  of  the  death  of  either  said  husband  or 
wife,  the  agreement  was  to  be  at  an  end  and  have  no  further 
force  or  effect. 

Thus  it  will  be  seen  that  an  application  for,  or  the  obtaining 
of,  a  divorce  by  the  wife  was  not  by  the  agreement  made  a 
condition  of  the  payment  of  the  money  or  in  any  manner  to 
affect  the  defendant's  obligation  to  pay  it. 

It  seems  to  me  very  clear  both  upon  principle  and  authority 
that  the  defendant's  contention  is  untenable  and  that  the 
divorce  granted  to  the  wife,  Jennie  P.  Fosdick,  is  not  a  bar  to 
this  action  to  recover  the  money  stipulated  in  the  agreement. 

As  we  have  seen  the  law  sanctions  agreements  in  certain 
circumstances  between  husbands  and  wives  for  separate  living 
and  providing  the  means  for  the  support  and  maintenance  of 
the  wife  and  children  through  the  medium  of  a  trustee  to 
receive  and  disburse  the  same.  Such  agreements  take  the  place 
as  far  as  they  extend  of  the  duties  and  obligations  of  the  law 
in  relation  to  husband  and  wife  and  their  children.  But  they 
do  not  supercede  or  render  inoperative  other  duties  and  obliga- 
tions imposed  by  law  upon  husband  and  wife  toward  each  other 
and  toward  their  children.  They  are  still  husband  and  wife, 
but  living  apart  from  each  other  and  bound  to  observe  all  the 
other  martial  duties  resting  upon  them  as  husband  and  wife 
and  parents,  not  provided  for  in  the  agreement  of  separation. 
Neither  of  them  Ciiii  marry  nor  commit  adultery  without 
incurring  the  consequences  and  the  penalty  prescribed  by  law 
to  husbands  and  wives  who  commit  those  offences.  Hence 
we  find  numerous  decisions  of  the  courts  in  nearly  all  civilized 
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countries,  holding  that  either  husband  or  wife  may,  notwith- 
standing the  existence  of  such  agreement  between  them,  main- 
tain against  the  other  the  ordinary  action  for  divorce,  limited 
or  absolute,  according  to  the  ground  and  the  jurisdiction,  and 
whether  the  ground  therefor  accrued  before  or  after  such 
agreement  was  entered  into.  The  following  authorities  I  think 
sustain  the  proposition.  (Stewart  on  Mar.  &  Div.,  §  191 ;  Gra7U 
V.  Budd,  30  L.  T.  Rep.  319;  CharU^corth  v.  Holt,  43  L.  J. 
[N.  S.]  part  2,  Exch.  25;  Wright  v.  Miller,  1  Sand.  Ch.  103; 
Carpenter  v.  Osbarn,  102  X.  Y.  559;  Pettit  v.  Pettit,  107  id 
667;  Jee  v.  Thuiiow,  2  Bam.  &  Cress.  547;  Kremelherg  v» 
Krenidberg,  52  Ind.  553.) 

With  these  views  and  authorities  it  seems  very  clear  to  me,, 
that  the  agreement  of  separation  is  valid  and  has  not  been  in 
anywise  rendered  ineffectual  by  tlie  decree  of  absohite  divorce 
granted  to  the  wife. 

This  case  is  free  from  the  question  often  involved  in  this 
class  of  cases  arising  from  the  allowance  of  a  greater  or  less 
amount  in  the  decree  of  divorce  than  the  amount  provided  in 
the  article  of  separation.  The  decree  of  divorce  made  no 
provision  for  alimony.  Nor  did  the  decree  change  the  pro- 
vision in  the  article  of  separation  in  relation  to  the  custody 
and  control  of  the  children,  as  I  do  not  apprehend  that  the 
omission  of  the  privilege  of  visiting  the  children  by  the  father 
and  grandfather  from  the  decree,  changes  at  all  that  right  as 
provided  in  the  agreement. 

The  agreement  remains  unaflfected  in  that  and  other  respects, 
capable  of  enforcement  by  any  of  the  parties  to  it  by  all  proper 
means. 

Judgment  absolute  should  be  granted  with  costs  in  favor  of 
the  respondent. 

SicKELS — Vol.  TiXXITT.    3 
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FoLLETT,  Cli.  J.  (dissenting).  I  cannot  assent  to  either  of 
tliese  judgments.  *  The  husband  was  by  law,  bound  to  sup- 
port his  wife  so  long  as  the  marital  relation  existed.  As  a 
substitute  for  that  obligation,  the  husband  contracted  to  pay 
Hxed  sums  at  stated  times  in  the  future,  in  consideration  of 
which,  the  w^ife  and  her  next  friend  contracted  to  relieve  the 
husband  from  his  obligation.  The  contract  arose  out  of  the 
rights  and  liabilities  of  the  marital  relation,  w^as  wholly  exec- 
utory, and  rested  on  the  presumption  that  the  relation  and 
those  rights  and  liabilities  would  continue.  The  judgment 
dissolving  the  relation  cut  down  the  consideration  upon  which 
the  executory  stipulations  rested,  and  destroyed  the  contract. 
The  defendant  was  no  longer  under  any  obligation  to  support 
the  plaintiff  as  his  wife,  for  she  was  not  his  wife.  The  stip- 
ulation of  the  woman  and  of  her  next  friend,  that  they  w^ould 
save  the  man  harmless  from  his  obligation  to  support  her  was 
without  furtlier  foundation  or  consideration.  Under  the  stat- 
utes, the  court,  upon  the  dissolution  of  the  marriage,  was  free 
to  fix  the  amount  whicli  the  man  should  tliereafter  pay  for 
the  future  support  of  the  woman.  It  is  said,  the  parties  have 
contracted  and  have  not  limited  the  duration  of  the  contract 
to  the  period  during  which  the  relation  of  husband  and  wife 
should  exist.  This  relation  is  initiated  by  contract,  but  when 
established,  it  ceases  to  exist  solely  by  virtue  of  the  contract 
and  becomes  a  status  in  which,  and  in  the  obligations  arising 
(Hit  of  it,  the  state  has  an  intei^est,  and  public  policy  forbids 
that  its  obligations  shall  be  made  the  subject  of  bargain  and 
sale,  like  rights  in  property  as  may  suit  the  caprice  of  the 
parties.  The  consequences  which  may  flow  from  judgments 
aflEecting  an  institution  which  is  the  recx)gnized  foundation  of 
civilization,  should  be  regarded.  Suppose  that  a  husband 
and  wife  who  have  separated,  afterwards  contract  to  live 
apart,  the  husband  agreeing  to  pay  stipulated  sums  at  fixed 
times  for  the  support  of  his  wife,  and  the  wife  and  lier  next 

*  The  other  judgment  referred  to  is  that  in  the  case  of  Qalusha  v.  Gain 
sha,  (116  N.  Y.  635).  This  dissenting  opinion  was  not  handed  down  until 
afterthat  vohinie  was  (•oin])loted. 


1889.]  Flynn  et  al.  v.  Hurd.  19 

Statement  of  case. 


friend  contract  to  save  the  husband  harraleas  from  his  obli- 
gation to  support  her.  Subsequently,  the  wife  lives  in  open 
adultery,  it  may  be  with  the  next  friend,  for  which  misconduct 
the  husband  obtained  an  absolute  divorce.  Under  the  doc- 
trine of  these  judgments,  it  seems  to  me  that  the  husband,  not- 
withstanding the  divorce,  would  be  compelled  to  continue  the 
payment  for  the  support  of  the  woman  and  her  paramour. 
But  it  is  said  that  such  consequences  may  be  prevented  by  the 
insertion  of  appropriate  stipulations  in  future  contracts,  but  I 
think  consequences  so  pregnant  with  evil  to  the  marital  relar 
tion  ought  not  to  be  left  to  the  chance  of  contract.  It  must 
Ik?  remembered  that  we  are  not  dealing  with  executed  ('ontracts 
by  which  property  has  been  conveyed  in  consideration  of  the 
relation,  nor  with  contracts  between  husband  and  wife  resting 
upon  their  rights  of  property. 

All  concur  with  Potter,  J.,  except  Follett,  (,'h.  J.,  dissent- 
ing, and  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


118      191 

141      50) 

John  Flynn,  et  al.,  as  Commissioners  of  Highways,  etc.,  v,  .  ^^g"  ^^i 
Albert  J.  Hurd,  as  Commissioner  of  Iliffhwavs,  etc.,  .  160  540 
Appellant.  '  173       ^  gf 

In  an  action  brought  by  the  commissioner  of  highways  of  the  town  of  H. 
against  the  commissioners  of  highways  of  the  towns  of  W.  C.  and  C.  to 
recover  back  moneys,  alleged  to  have  been  paid  by  plaintiff  in  repairing  a 
bridge  between  said  towns,  in  excess  of  the  proportion  of  plaintiff's  town; 
it  appeared  that  the  stream  crossed  by  the  bridge  divided  the  town  of  H. 
from  the  towns  of  W.  C.  and  C,  and  that  the  commissioners  of  the  three 
towns  worked  together  in  making  the  repairs ;  it  was  understood  that 
plaintiff  was  to  pay  one-half  of  the  expense  and  the  commissioners  of  the 
other  two  towns  each  one-fourth ;  after  the  repairs  were  completed,  the 
three  commissioners  accounted  with  each  other  and  a  final  adjustment  of 
accounts  was  had  on  the  basis  above  stated ;  they  respectively  sub- 
mitted their  accounts  for  audit  and  upon  their  being  audited,  each  com- 
missioner was  reimbursed  by  taxes  collected  from  his  town.  Held,  that 
conceding  each  town  should  have  paid  one-third  of  the  expense,  the  error 
on  the  part  of  plaintiff  was  one  of  law  and  not  of  fact  and  the  over- 
payment made  by  him  could  not  be  recovered  back  ;  that  when  plaintiff 


,118     10] 


20  Flynn  et  al.  v,  Kurd.  [Dec, 

Statement  of  case. 


exceeded  the  proportion  of  the  expense  with  which  he  was  authorized  to 
burden  his  town  his  act  was  individual  and  not  official  and  the  rule  as 
to  voluntary  payments  applied  ;  that  the  town  could  not  by  subsequently 
reimbursing  him  alter  or  affect  the  legal  status  of  the  parties  as  it 
existed  prior  to  such  reimbursement. 
Also  held,  that  the  action  was  not  maintainable  because  the  requirements 
of  the  statute  establishing  the  precedent  condition  upon  which  the 
liability  of  a  town  for  the  repair  of  a  bridge  is  enforceable  had  not  been 
complied  with. 

The  duty  to  repair  does  not  alone  in  such  case  authorize  the  making  of 
the  repairs  by  the  commissioners  of  one  of  two  towns  jointly  liable  and 
the  maintenance  of  an  action  against  the  commissioner  of  the  other 
town  to  recover  its  proportion;  it  must  appear  that  notice  wasgiveii  as 
prescribed  by  statute  ( §  3,  chap.  225,  Laws  of  1841,  as  amended  by  chap. 
383,  Laws  of  1857 ),  and  that  the  commissioner  notified  did  not  within 
the  time  prescribed  consent  or  did  not  unite  in  making  the  repairs. 

(Argued  October  28,  1889;  decided  December  10,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
made  May  4,  1880,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  modified  and  affirmed  as  modified  a  judgment  in 
favor  of  plaintiffs,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  back  money  alleged  to 
have  been  paid  by  plaintiff  in  repairing  a  bridge  in  excess  of 
his  proportionate  share  of  plaintiflTs  town. 

The  referee  found  among  other  facts  that  the  Hoosick  river 
divides  the  towns  of  Hoosick,  in  Eenssalaer  county,  from  the 
towns  of  Cambridge  and  Wliite  Creek,  in  Washington  county. 
That  a  bridge  forming  part  of  a  public  highway  extended 
across  said  river  from  the  town  of  Hoosick  to  the  towns  of 
Cambridge  and  White  Creek.  The  dividing  line  between  the 
two  last  mentioned  towns  •being  the  center  of  the  highway 
and  bridge  on  the  Washington  county  side  of  the  river. 
That  in  the  summer  of  the  year  1879  the  commissioners  of 
highways  met  and  determined  to  repair  said  bridge.  That 
subsequently  and  prior  to  the  fii-st  day  of  Xovember  of  that 
year  they  duly  and  lawfully  caused  the  necessary  repairs  to  be 
made  to  the  satisfaction  of  the  commissioners  of  higliways  of 
said   towns.      The  total   cost  thereof  was    $2,076.81.      The 
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commissioners  of  higliways  of  the  town  of  Hoosick  paid  out 
and  disbursed  for  materials  and  labor  the  sum  of  $1,026.28. 
The  commissioner  of  the  town  of  Wliite  Creek  paid  out  the 
sum  of  $550,78,  and  the  commissioner  of  the  town  of  Cam- 
bridge, $499,75  for  a  like  jjurpose.  When  the  repairs  were 
completed  the  several  commissioners  accounted  with  each 
other,  the  Hoosick  commissioners  assuming  and  paying  what 
was  then  understood  and  agreed  to  be  one-half,  and  the  other 
commissioners  eacli  wliat  was  then  understood  and  agreed  to 
be  one-  juarter  of  the  net  expenses.  No  part  of  the  moneys 
expended  by  the  plaintiff  in  making  the  repairs  came  to  or 
went  through  the  liands  of  the  commissioner  of  highways  of 
Cambridge;  and  only  two  items  of  Hoosick's  funds  came  to 
the  hands  of  the  White  Creek  commissioner ;  one  placed  in 
his  hands  for  the  purpose'  of  paying  a  certain  designated  bill, 
and  the  other  in  payment  of  balance  on  final  settlement. 
Tliat  during  all  the  time  the  repairs  were  being  made,  up  to 
and  including  the  final  settlement,  the  commissioners  of 
highways  of  each  of  the  Towns  supposed  that  under  the  law 
one-half  of  the  expenses  of  the  repairs  was  to  be  defrayed  by 
the  Hoosick  commissioners,  and  one-cjuarter  thereof  by  the 
commissioner  of  each  of  the  towns  of  White  Creek  and 
Cambridge.  That  the  commissionere  of  these  towns  had  a 
settlement  and  accounting  of  such  expenditures  with  full 
knowledge  of  all  the  facts,  and  mutually  agreed  upon  the 
amount  thereof,  and  the  amount  to  be  paid  by  each,  and  the 
same  was  paid  accordingly.  That  the  original  defendant 
commissioners  did  their  full  duty  to  the  public  in  providing 
the  repairs  in  question  and  did  not  refuse  to  unite  in  making 
the  repairs  but  did  so  unite. 

Further  facts  are  stated  in  "the  opinion. 

Nathaniel  C.  Moak  for  appellant.  ( 'hapter  225  of  the 
Laws  of  1841,  as  amended  by  chapter  383  of  the  laws  of  1857 
78?v-790),  does  not  apply  to  the  case  at  the  bar.  {OaHey  v. 
Mamaronecky  39  Hun,  448;  PeopU  v.  Town  Auditors^  75 
N.  Y.  319.)     The  complaint  does  not  state,  nor  does  the  referee 
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find,  facts  sufficient  to  show  that  defendant's  town  is,  or  ever 
was,  liable  with  the  other  towns,  or  otherwise,  to  make  or 
maintain  the  bridge  in  question,  or  any  part  of  it.  '  It 
does  not  state  facts  sufficient  to  bring  the  defendant  witliin 
the  provisions  of  the  act  of  1841,  as  amended  in  1857.  (2  R.  S. 
[7th,  ed.];  1259  Brrhwlth  v.  Whalen,  «5  N.  Y.  325;  70  N-  Y. 
433;  434;  4  Abb.  L.  J.  38  Town  of  Galena,  C.  ife  R.  P.  R.  Co. 
27  Barb.  551,  552 ;  PeopU  v.  Bd,  of  Sujyer.,  93  N.  Y.  397,  401, 
402,  403;  Laws  of  1837,  chap.  51;  Laws  of  1837,  chap.  214; 
Laws  of  1838,  chap.  254;  Laws  of  1839,  chap.  291 ;  Laws  1840, 
chap.  343;  Peoph  v.  Town  AufHtorH^  75  X.  Y.  319;  Cliij  of 
Ruffal'O  V.  IFolloiraij^  7  id.  493, 498.)  But  conceding  that  imder 
the  acts  of  1841  and  1857,  and  the  Lapham  case^  the  three 
towns  were  once,  or  formerly,  jointly  and  equally  liable  to 
maintain  the  bridge,  it  was  within  the  power  of  the  legislature 
to  change,  or  remove,  either  the  liability,  or  the  proportion  of 
liability.  (D(Ji^h  v.  VanMeek^  7  John  496-7;  Harrington  v. 
Trmt^es,  10  Wend.  547;  Roosevelt  v.  Godard,  52  Barb.  534; 
PeopU  v.  Brooklyn,  69  X.  Y.  605 ;  ITavkniann.  v.  Pinkney^  81  • 
id.  211 ;  Laws  1875,  §  1 ;  People  v.  Super,  1  Hill,  53;  Landern 
v.  F.  S,  M.  Church,  97  N.  Y.  119,  124;  Poff^^r  v.  Greenwich,  2 
Ilun,  333.)  The  action  by  town  officei's  against  town  officer 
is  wholly  unauthorized  by  any  allegation  in  the  complaint  or 
finding  oi  the  referee.  (1  R.  S.  [7th  ed.],  840,  $$  2 ;  CornM 
v.  GnUford,  1  Den.  511  ;  Hatha  tea  y\,  Cinclnnatus,  62  N.  Y. 
447-8;  Marnhw  LittJe  Ftf/%,  64  id.  115-16;  Horn  \,  N (-in 
r^ts.  83  id.  105-7;  Sutherhiad  v.  Can\  85  id.  Ill,  112; 
Bridget  v.  Bd,  of  Super.  92  id.  570 ;  Blddhrnan  v.  Stat^'-, 
110  id.  232;  31  Hun,  511,  512.)  The  complaint,  the  proof 
and  facts  found  show  that  the  moneys  claimed  were  iv>lu7i ta- 
rdy paid,  and  there  is  no  allegation  that  tliey  were  paid  under 
agreement,  or  promise,  or  by  request,  nor  under  fraud,  or 
mistake,  nor  by  compulsion,  or  necessity.  (Sdiumn  v. 
Wimj,  7  Hill,  159;  Mowatt  et  al  v.  Wright,  1  AV'end.  355; 
Supervisors  v.  Briggs^  2  Den.  26,  39 ;  Doll  v.  Earle^  65 
Barb.,  298;  .V.  F.  cf*  /A  R.  R.  Co.  v.  3farsh,  12  N.  Y. 
308;   Flower  y.  Lajwe^  iy\^    id.    603;    31    ifun,  !){)S ;  Lyofi  v. 
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Riehmond^  2  Johns.  Ch.  51,  60;  Charuplin  v.  Lay- 
fmu  18  Wend.  407  ;  Jacobs  v.  Morange,  47  N.  Y.  (50  ;  Bilbe  v. 
Lumeey,  2  East.  183  ;  ClarTc4>  v.  Butcher,  9  Cow.  674 ;  Broom 
V.  Chesten-iUe,  63  Me.  241 ;  McCoy  v.  Zorrf,  19  Barb.  18 ; 
Wyvtan  v.  Farn-moorth^  3  id.  369 ;  VaruJerheeh  v.  Rochester^ 
i«  Ilun,  S7,  91 ;  r^//v  v.  Steward,  58  Ind.  581,  584 ;  .%  Z^/v> 
V.  Mathern^  104  III.  257,  261  ;  Bryant  v.  TV^r^,  45  Vt.  483; 
Xat.  Bl\  V.  ^?/^^r.l06  K  Y.  492-493 ;  Hill  v.  Snper,,  12  id. 
57 ;  Bid  well  v.  Murray,  40  Hun,  193  ;  Biddleman  v.  xS^/f^, 
1 10  N.  Y.  235 ;  WW^/  v.  SonthfieUl,  102  id.  295  ;  Gailor  v.  //^ >a 
/•//'i%  42  Barb.  85  ;  (hulerdank  v.  Brooklyn,  31  id.  505,  50?; 
Roi  hosier  v.  ^wv?/,  80  N.Y.  303, 302, 311 ;  People  v.  Board  of 
Superinsors,  93  id.  403 ;  Rector  v.  Mayor,  etc.,  10  How.  Pr.  138 ; 
.V.  Y.  i!t  IL  R.  Co,,  V.  MarsK  12  N.  Y.  309;  Fhmer  v. 
Lance ^  59  id.,  604;  Super,  v.  BAggs^  2  Den.  26;  T^if^v^ 
Xational  v.  Lamb,  57  Barb.  434;  Almy  v.  Harris,  5  Johns. 
175;  Dudley  v.  May  hew,  3  N.  Y.  9,  15;  Campbell  v. 
Grooms,  101  Penn.  St.  481,  484;  iV(7-^.  /^'X:  v.  x^^/^r.,  106  N. 
Y.  492,  493;  Pm^^^^  v.  ^r^/W^,  93  id.  397.)  The  facts 
expressly  found  by  the  referee,  upon  sufficient  proofs,  require 
judgment  for  defendant.  (Swifujer  v.  Raymond,  83  N.  Y. 
199;  Brovmell  v.  Griswold,  89  id.  127;  People,  ex  rel,  v. 
fhtper,  93  id.  397,  403 ;  People  ex  rel,  v.  Town  Auditors,  74 
id.  311,  314,  315;  75  id.  316;  Super,  v.  Birdsall,  4  Wend. 
460 ;  People  v.  Stephens,  71  N.  Y.  527 ;  52  id.  306 ;  Cumew 
V.  Mayor,  etc,,  79  id.  51 1 ;  Gifford  v.  Town  of  White  Plains,  25 
Hun.  606;  Super,  v.  Birdsall,  4  Wend.  453;  Parr  v. 
Village  of  Greenbush,  112  N.  Y.  246 ;  TMchioood  v. 
Thorrin  11  id.  170;  Johnson  v.  Hartshorn,  52  id.  178; 
//om  V.  7>wr7?  of  New  Lots^  83  N.  Y.  105,  107;  Smith  w 
W?nffht,  27  Barb.,  (521 ;  /lines  v.  City  (f  Lockport,  50  N.  Y. 
238;  ComeU  v.  Guilfcyrd  1  Den.  511;  Albro  v.  Rood,^\ 
Hun,  74;  Hathaway  \,  Cincinnatus,  62  N.  Y.  4A7 ;  Sutherland 
V.  rW/vv  85  id.  111. 

^.  ^4.  P am  tenter  for  res{K)ndent.     The  action  was  properly 
brought  by  the  commissioners  of  highways  of  the  town   of 
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Hoosick  in  their  official  capacity  a^aiii«t  the  coiiuiiitifiioner  of 
liighways  of  the  town  of  White  Creek,  in  his  official  capacity. 
{Supervisar  v.  StirnMon^  4  Hill,  13() ;  Ocerneers^  eU\  v.  Over^eern^ 
etc,  18  John.  4o7 ;  Todd  v.  Birdsall,  1  Cow.  260 ;  Peaph  v. 
Super,  32  N.  Y.  477 ;  hymiey  v.  Hughes,  26  id.  516 ;  Coin,  v. 
Peck,  5  Hill,  215  ;  Victory  v.  Blood,  25  Ilun,  517 ;  Code  Civ. 
Pre.  §§  1926,  *1927,  1930,  3356,  art.  2,  title  5,  chap.  15.) 
Under  the  Revised  Statutes  and  under  chapter  225  of  the 
Laws  of  1841,  as  amended  by  chapter  383  of  the  Laws  of  1857, 
the  duty  of  repairing  public  bridges  is  clearly  imposed  on  the 
town  to  be  discharged  by  the  commissioners  of  highways. 
{Hill  V.  Bd,  of  Super,,  12  N.  Y.  52;  Phelps  v.  Hawley,  52 
id.  23-27  ;  Thompson  on  Highways,  [Mills  ed.]  91,  350,  354  ; 
Beckwiih  v.  Whahm,  70  N.  Y.  430-434 ;  People  ex  reh  v. 
Super,,  68  id.  118;  Day  Com,  v.  Day  6V>w.,  94  id.  153; 
Spier  V.  Com,  20  K.  Y.  S.  R.  392-393 ;  People  ex  rel,  v.  Com,,  63 
id.  472;  Lfipham  v.  Rice,  55  id.  472;  Beckwith  v.  Whahnt, 
65  id.  327,  328 ;  70  id.  434,  437 ;  Theal  v.  Yonkers,  31  Hun, 
267;  Harris  \,  nouck,^A  Barb.  619;  Thompson  on  High- 
ways [Mill's  ed.]  364—5.)  There  is  no  force  in  the  plaintiffs 
argument  that  the  act  of  1841,  as  amended  by  chapter  383, 
I^aws  of  1857,  was  appealed  or  superc*eded  by  the  statute  of 
April  15,  1857,  known  as  chapter  639,  Laws  of  1857.  {Beck- 
icith  V.  Wha-len,  65  N.  Y.  327,  328,  329.)  The  remedy  pro- 
vided in  the  act  of  1857  and  amendment  thereof  is  merely 
cumulative,  and  not  having  been  invoked  by  the  towns  inter- 
ested nor.  provided  by  the  board  of  supervisors  of  either 
county  in  which  the  bridge  was  located,  the  powai's  and 
duties  imposed  on  tlie  towns  and  highway  commissionei-s 
remain  in  full  force.  (Day  v.  Day,  94  N.  Y.  153.)  The 
action  could  not  have  been  maintained  against  the  town 
in  its  corporate  name.  {Morey  v.  Toam  of  Nevfane,  8  Barb. 
645 ;  People  ex  rel  v.  Toum  Auditors,  74  N.  Y.  315 ;  Lcn^llard 
V.  Town  of  Monroe,  UN.  Y.  392;  PeopU  ex  rel  v.  Town 
Auditors,  75  id.  316,  319;  Donnelly  v.  Town  of  Osiin^,  18 
Hun.  352;  Day  v.  Day,  94  K  Y.  153.)  The  action  was  not 
maintainable  in  the  name  of  the  supervisors  of  the  town  of 


1S89. 1  Flynn  et  al.  v,  Hurd.  25 

Opinion  of  the  CJourt,  per  Parker,  J. 


Iloosick.  {Ifoosich  v.  Rogers^  25  Wend.  313,354;  Ilardeii- 
hnrghw  Crary,  50  Barb.  82,  34;  Bell  v.  Day,  32  N.  Y. 
185-6.)  The  referee's  findings  of  tlie  fact  established  tlie 
plaintiffs  cause  of  action  and  he  therefore  committed  no  erroi- 
in  refusing  to  dismess  the  complaint.  {Rheel  v.  llicks,  25  N. 
T.  289,  292 ;  Gnylor  v,  Ilerrhh,  42  Barb.  86-7 ;  Brewster  v. 
^riker,  2  N.  Y.  19,  41;  Natheyv,  Graven,  19  Conn.  548; 
Moseii  V.  MacFarlan^'^  2  Burr.  1002 ;  Kingston  Bank  v.  Elthige, 
M)  N.  Y.  391,  395;  T.  Xat  Bank  v.  S.  Nat.  Bank,  43  id. 
450.)  The  defendant's  point  tliat  the  action  cannot  be  main- 
tained because  the  plaintiffs  did  not  give  the  defendant  twenty 
days'  notice  in  writing  of  tlie  necessity  for  the  repairs  to  the 
bridge  is  unavailing.  There  was  no  necessity  for  such  notice 
and  if  there  liad  been  it  could  have  been  waived  and  was 
waived.  {Day  v.  Day^  94  N.  Y.  160;  People  ex  rely.  Al- 
hrigJtU  23  How.  Pr.  310;  PeopU  ex  rel  v.  Com.,  24  Wend. 
367,  369.  Nor  were  the  plaintiffs  under  the  statute  of  1841, 
as  amended  in  1859  required  to  bring  a  joint  action  against 
the  highway  commissioners  of  tlie  towns  of  Cambridge  and 
White  Creek,  (Laws  1857-82).    {Harris  v.  IToueh  57  Barb.  619. 

Parker,  J.  Assuming  but  not  deciding  the  existence  of 
a  liability  on  the  part  of  the  towns  of  Hoosick,  Cambridge 
and  White  C^reek,  to  maintain  the  bridge  in  question,  and 
that  because  of  such  liability  the  statute  imposed  upon  each  of 
said  towns  the  duty  and  obligation  of  bearing  one-third  of  the 
expense  thereof,  we  are  nevertheless  of  the  opinion  that  plain- 
tiff cannot  prevail  in  this  action. 

The  recovery  sought  to  be  upheld,  is  not  for  moneys  paid 
to  the  defendant,  but  for  moneys  paid  by  the  plaintiff  to 
other  parties  in  excess  of  the  sum  he  was  legally  bound  to 
jwiy.  Each  commissioner  was  legally  obligated  to  pay  one- 
third  of  the  expense  of  the  repairs.  They  however  did  not 
K>  interpret  the  statute.  According  to  their  understanding  of 
their  respective  obligations  the  duty  of  Iloosick's  commis- 
sioner was  to  pay  one-half,  and  the  commissioners  of  each  of 
the  other  towns  one-fourth.  What  they  understood  to  be 
SiCKELs  —  Vol.  LXXIII.     4 
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their  legal  duty  each  of  tlieni  did.  The  plaintiff  paid  out  for 
materials  and  labor  one-lialf  of  the  total  expense.  Subse- 
(jiiently  they  accounted  to  and  with  each  other  and  adjusted 
their  accounts  on  that  basis.  The  board  of  town  auditors  of 
each  town  audited  the  accounts  of  their  respective  corannV 
sioners,  and  thereafter  they  were  reimbursed  from  moneys 
levied  and  collected  from  the  taxable  property  of  the  town. 
The  excessive  pajnnent  made  by  the  plaintiff  was  not  made  at 
defendant's  request.  It  was  not  induced  by  any  fraud  or 
improper  conduct  on  the  part  of  tlie  defendant,  but  on  the 
contrary,  was  made  with  full  knowledge  of  all  the  facts  and 
circumstances  growing  out  of  and  connected  with  the  repair 
of  the  bridge.  The  error  on  the  part  of  the  plaintiff  was  one 
of  law,  not  of  fact.  In  the  words  of  Judge  Bronson  in  iSilli' 
man  v.  Whn/^  (7  Hill,  159,)  the  plaintiff  commissioner  "set- 
tled for  himself  a  (piestion  of  law  and  concluded  to  pay  the 
whole  amount  *  *  ^^  I  take  the  general  rule  to  be  well 
settled  that  money  paid  under  such  circumstances  cannot  he 
recovered  back." 

Judge  Danforth,  in  National  Bank  v.  Board  of  Super- 
visorK  (106  N.  Y.  4Ss.)  states  the  rule  as  follows:  "No  per- 
scm  can  make  himself  a  creditor  of  another  by  voluntarily 
discharging  a  duty  which  belonged  to  that  other;  and  no  obli- 
gation can  be  implied  in  law  from  a  voluntary  payment  of 
the  debt  of  another,  without  his  request,  by  one  who  is  under 
no  legal  liabilty  or  compulsion  to  make  it."' 

This  doctrine  has  been  frequently  asserted  and  is  well  settled. 
(Afowatt  V.  Wri(jhU  1  Wend.,  355;  VanderheckY,  Rochester^ 
40  Ilun,  87 ;  Sifpervisom  of  Onondaga  Co.  v.  Briggs^  2 
Denio,  2(> ;  Doll  r.  Earh,  05  Barb.  298.) 

The  rule  was  applied  to  a  corporation  seeking  to  recover 
back  moneys  paid  by  one  of  its  officers  for  an  illegal  tax. 
(.V:  r.  cfe  //.  /?.  li  Co,  V.  Marsh.  12  N.  Y.  308.) 

It  was  held  to  apply  to  a  guardian,  who  under  a  mistake  of 
law  paid  out  the  money  of  his  ward.  {Flmcer  v.  Larice,  59 
N.  Y.  609.) 

No  reason  suggests  itself  for  refusing  to  apply  the  doctrine 
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to  a  commissioner  of  highways  mider  the  eircuinstances  here 
disclosed.  Plaintiff  was  not  an  agent  of  the  town  possessing 
generally  authority  t©  disburse  its  moneys.  He  did  not  have 
the  power  to  represent  or  affect  the  town  otherwdse  than  in 
the  manner  provided  by  statute.  The  statute  did  not  confer 
upon  him  the  authority  to  burden  his  town  with  a  greater 
proportion  of  the  expense  of  repair  than  one-third.  He 
could  not  have  enforced  reimbursement  from  the  town  of 
Iloosick  for  the  excess.  When  he  exceeded  the  statutory 
limit  the  ac».t  was  individual  and  not  official.  Such  act  snl>- 
jected  him,  in  respect  tliereto,  to  the  legal  application  of  the 
rule  relating  to  voluntary'  payments.  The  town  could  not, 
and  did  not,  by  sul>8equently  reimbursing  the  plaintiff  in  the 
amount  expended  by  him  in  excess  of  his  authority,  alter  or 
effect  the  legal  status  of  the  parties  as  it  existed  prior  to  such 
reinbursement. 

Again,  the  action  is  not  maintainable  because  the  require- 
ments of  the  statute  establishing  the  precedent  condition  upon 
which  the  liability  of  a  town  is  created  and  enforcable  has  not 
l)een  complied  with.  By  means  of  a  judgment,  declared  to 
be  rendered  against  the  defendant  commissioners  of  high- 
ways in  his  official  capacity  the  plaintiff  seeks  to  enforce  the 
payment  of  a  sum  of  money,  claimed  to  have  been  expended 
for  the  benefit  of  defendant's  town.  In  the  administration  of 
the  highway  system,  the  conmiissioner  of  highways  is  an 
independent  public  officer,  exercising  public  power  and 
charged  with  public  duties,  specially  prescribed  by  law. 
While  acting  in  that  capacity,  by  virtue  of  powers  conferred 
hy  statute  he  proceeds  independently  of  any  direction  on  the 
part  of  the  town.  On  the  other  hand,  he  is  without  power  to 
represent  or  affect  the  rights  of  the  town  in  any  other  manner 
than  prescribed  by  statute.  {People  ex  reL  i\  Board  of  Snjyer- 
r'tMors,  93  N.  Y.  397.) 

Previous  to  the  enactment  of  chapter  700  of  the  Laws  of 
1S81,  towns  were  exempt  from  the  burden  of  any  general 
duty  in  respect  to  roads  and  bridges.  Neither  were  the  high- 
way commissioners  charged  with  any  duty  imless  provided  with 
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funds  by  their  towns,  or  especially  commanded  and  em}X)wered 
by  statute.  {Tonm  of  Gahn  v.  i\  iSf  IL  P.  li.  Co.,  27 
Barb.  543.) 

The  imposition  of  liability  upcra  towns  for  the  repair  of 
roads  and  bridges  in  any  other  maimer  than  provided  by  stat- 
ute, is  contrary  to  the  settled  policy  of  the  law,  and  not 
permissible.     (People  ex  reL  v.  Board  of  Supervisors,  supra.) 

A  commissioner  of  highways  is  powerless  to  burden  tlie 
town  he  represents  beyond  the  statutory  limitations.  Cer- 
tainly he  cannot  affect  the  rights  and  obligations  of  other 
towns  unless  the  statute  so  provides.  When  it  does  so  pro- 
vide, he  may,  if  he  follows  the  letter  and  spirit  of  the  statute, 
but  not  otherwise.  Had  this  plaintiff  repaired  the  bridge 
without  giving  any  notice  to  the  other  towns,  would  it  have  been 
ui-ged  for  a  moment  that  an  action  could  be  maintained  against 
the  other  towns  for  two-thirds  of  the  expense?  Assuredly 
not,  l)ecause  the  commissioner  of  highways  of  one  town  can 
not  create  a  liability  on  the  part  of  another  town,  except  he 
obey  the  statutory  conditions  which  authorize  it.  The  court 
below%  in  its  argument  8up}X)rting  the  liability  of  defendant, 
said  that  one  commissioner  had  no  right  to  ''  contribute  more 
than  one-third  of  the  expense,  and  to  contribute  less  was  the 
non-performance  of  the  full  duty.  *  *  *  Jt  ^as  not 
the  less  the  non-performance  of  a  legal  duty  on  the  part  of 
those  who  paid  too  little,  because  made  through  their  mistake 
of  the  law\  The  obligation  remained  to  perform  the  unper- 
fonned  duty,  and  the  way  to  perform  that  obligation  was  to 
be  found  by  paying  the  money  to  the  officer  whose  receipt  of 
it  would  be  effectual  to  discharge  it,  namely,  to  the  commis- 
sioner of  the  town  of  Iloosick.  Ilis  right  to  receive  was  the 
reciprocal  of  their  right  to  pay,  and  when  they  refused  to  do 
tliis  duty,  an  action  accrued  to  him  to  whom  the  duty  was  due, 
to  enforce  it,"  It  will  be  observed  that  the  argument  quoted 
is  not  applicable  to  the  case  suggested,  because,  while  it  is  true 
the  duty  to  unite  in  making  the  re])air8  exists,  the  liai>ility 
to  respond  to  the  commissioner  making  them  is  nevertheless 
dependent  upon  the  giving  of  the  notice  required  by  statute. 
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It  is  obvious,  therefore,  that  the  duty  to  repair  does  not  of 
itself  authorize  the  maintenance  of  an  action. 

The  right  of  recovery  is  further  made  dependent  upon  the 
performance  or  non-performance  of  certain  statutory  condi- 
tions. The  conditions  precedent  to  the  maintenance  of  such 
an  action,  are  provided  in  section  3  of  chapter  225  of  the 
Laws  of  1841,  as  amended  by  chapter  383  of  the  Laws  of 
1857,  which  reads  as  follows :  "  If  the  commissioners  of  high- 
ways of  eitlier  of  such  towns,  after  notice  in  writing  from  the 
commissioners  of  highways  of  any  other  of  such  towns,  shall 
not  within  twenty  days  give  their  consent  in  writing  to  build 
or  repair  any  such  bridge,  and  shall  not  within  a  reasonable 
time  thereafter  do  the  same,  it  shall  be  lawful  for  the  commits 
fiioner  so  giving  such  notice  to  make  or  repair  such  bridge, 
and  then  to  maintain  a  suit  at  law  in  their  official  capacity 
against  said  commissioners  so  neglecting  or  refusing  to  join  in 
such  making  and  repairing." 

It  is  apparent,  from  the  section  quoted  as  we  have  already 
observed,  that  if  a  commissioner  repair  a  bridge,  without  giv- 
ing notice  to  the  commissioners  of  the  towns  jointly  liable,  he 
cannot  recover  their  proportion  of  the  expense  because  of  his 
failure  to  comply  with  the  requirements  of  the  statute.  So, 
too,  if  the  commissioners  notified  consent  to  the  making  of  the 
repairs,  and  thereafter  unite  in  their  making,  he  cannot  main- 
tain an  action,  because  their  compliance  ^vith  the  statute 
deprives  him  of  a  basis  for  its  maintenance. 

The  referee  has  found,  as  a  fact,  that  the  original  defendant 
oommissioner  "  did  not  refuse  to  unite  in  making  the  repairs, 
but  did  so  unite,"  and  that  he  "  did  his  full  duty  to  the  public 
in  providing  the  repairs  in  question." 

The  evidence  did  not  permit  a  different  finding  in  that 
respect.  It  is  undisputed  that  the  three  commissioners 
worked  together  until  the  repairs  were  completed.  Each  paid 
in  behalf  of  his  town  for  labor  and  materials.  The  plaintiff 
paying  one-half,  and  the  commissioners  of  the  other  to^vns  each 
one-fourth.  That  which  they  mutually  regarded  to  be  their 
duty  under  the  law  they  did.     After  a  final  adjustment   of 
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their  accounts  on  such  basis  they  respectively  submitted  their 
accounts  for  audit.  The  accounts  as  presented  were  audited 
and  each  of  the  commissioners  were  thereafter  reimbursed  by 
taxes  collected  from  such  towns. 

In  view  of  the  finding  that  the  defendant  did  unite  in 
making  the  repairs,  and  that  he  did  his  full  duty  in  tlmt 
respect  it  is  obvious  tliat  the  court  cannot  give  to  a  voluntary 
l)ayment  made  by  one  of  the  commissioners  with  full  knowl- 
edge of  all  the  facts  the  force  and  eifect  necessary  to  over-ride 
such  finding.  There  cannot  be  predicated  upon  such  fact, 
under  the  circumstances  proven  to  have  existed,  a  holding 
tliat  the  defendants  neglected  to  repair. 

It  follows  tliat  the  liability  of  the  defendant  in  this  action 
has  not  been  established. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur,  except  Potter,  J.,  not  sitting. 

Judgment  reversed. 


Bknjamin   F.   Tabor,  Respondent,  v,  William  M.  Hoffman 

Appellant. 

In  tin  action  to  restrain  defendant  from  using  certain  patterns  of  a  pump 
aUeged  to  have  been  surreptitously  copied  from  patterns  belonging  to 
plaintiff  which  had  not  been  made  public,  it  appeared  that  plaintiff  had 
invented  a  pump  the  patent  for  which  liad  expired;  that  he  was  man 
ufacturing  and  selling  a  pump  containing  various  improvements  upon 
the  original  without  having  patented  them;  such  improvements  were 
incorporated  in  his  patterns;  these  he  kept  in  his  exclusive  possession, 
and  never  made  them  public.  Defendant  hired  a  man  who  was  employ- 
ed by  plaintiff  to  repair  the  patterns,  to  make  copies  of  them.  Plaintiff's 
pump  as  put  upon  the  market,  does  not  conform  to  the  patterns,  Ix^causc 
it  is  made  of  brass  and  iron,  which  expand  unequally  in  the  finished 
casting  and  contract  unequally  when  cooling,  during  the  process  of  cast- 
ing and  therefore  the  size  of  the  patterns  coHld  not  be  discovered  by  merely 
using  the  different  sections  of  the  pump,  but  various  changes  wvre 
necessary  which  without  the  patterns  could  only  be  ascertained  by  experi- 
ments involving  the  expenditure  of  money  and  time.     Held  (Follkt,  Ch. 
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J.,  dissenting),  that  plaintiff  was  entitled  to  the  relief  sought;  tliat  tlic 
patterns  were  a  secret  device  which  plaintiff  had  not  published  by  putting 
his  improved  pump  on  the  market  unpatented,  and  which  was  his  exclusive 
property  until  he  abandoned  it  by  publication  or  it  was  fairly  discovcrcMi 
by  another. 

An  inventor  has,  independent  of  letters  patents,  an  exclusive  property  in 
his  invention,  until  by  publication  it  becomes  the  property  of  the  i)ublic. 

Reported  below  (41  Hun,  5). 

(Argued  October  29,  1889;  decided  IH^cember  10,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Courts  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  22,  18S(),  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  decision  of  the  court  on  trial 
Ht  Special  Terra. 

The  object  of  this  action  was  to  restrain  the  defendant  from 
using  certain  patterns  alleged  to  have  been  surreptitiously 
copied  from  patterns  belonging  to  the  plaintiff  that  had  not 
t>een  made  public. 

The  trial  court  found  that  the  plaintiff,  having  invented  a 
pump  knowi  b&  *'  Tabor's  Rotary  Pump,"  which  wa^s  patented, 
made  a  complete  set  of  patterns  to  manufacture  the  same ;  that 
he  necessarily  spent  much  time,  labor  and  money  in  making  and 
jHjrfecting  such  patterns,  which  were  always  in  his  exclusive 
possession;  that  from  time  to  time  he  made  improvements 
upon  the  pump  and  incorporated  the  same  in  the  patterns, 
which  were  never  thrown  on  the  market  nor  given  to  the 
public ;  that  one  Francis  Walz,  after  the  patents  had  expired, 
surreptitiously  made  for  the  defendant  a  duplicate  set  of 
j^aid  patterns  from  measurements  taken  from  the  patterns 
of  the  plaintiff,  without  his  knowledge  or  consent  while 
they  were  in  the  possession  of  said  Walz  to  be  re])aired ;  that 
Ijefore  the  commencement  of  this  action  the  defendant, 
with  knowledge  of  all  these  facts  and  without  the  consent  of 
the  plaintiff,  had  commenced  to  make  and  since  then  has  made 
pumps  from  said  patterns,  thus  obtained ;  that  the  plaintiff  has 
established  a  large  and  profitable  trade  in  said  pumps  which 
•*will  1)6  injured  and  the  plaintiff  damaged,  if  the  defendant 
is  permitted"  to  continue  to  manufacture  from  said  patterns. 
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The  trial  court  further  found,  upon  the  request  of  the 
defendant,  "that  a  competent  pattern-maker  can  make  a 
set  of  patterns  from  measurements  taken  from  the  pump  itself 
without  the  aid  of  plaintiff's  patterns,"  but  refused  to  find, 
upon  the  like  request,  that  this  could  be  done  "  with  little 
more  expense  and  trouble  than  from  measurements  taken  from 
plaintiff's  said  patterns." 

It  appears  from  the  evidence  that  the  finished  pump  "does 
not  comply  with  the  patterns,"  because  it  is  made  of  brass 
and  iron  which  expand  unequally  in  the  finished  casting  and 
also  contract  unequally  when  cooling  during  the  process  of 
casting;  that  some  of  the  patterns  are  subdivided  into  sec- 
tions, which  greatly  facilitates  measurements  and  dra^ving8,  as 
each  section  can  be  laid  flat  upon  the  wood  or  paper ;  and  that 
it  would  take  longer  to  make  a  set  of  patterns  from  the  pump 
than  it  would  to  copy  the  perfected  patterns  themselves. 

The  Special  Term  by  its  final  decree,  restrained  the  defend- 
ant "  from  manufacturing  any  more  pumps  from  the  set  of 
patterns  made  by  Francis  Walz  from  measurements  taken 
from  the  plaintiff's  patterns  *  *  *  and  from  selling,  dis- 
posing of  or  using  in  any  manner  said  patterns." 

Brundage  cfe  Chipman  for  appellant.  Plaintiff  cannot 
maintain  this  action  in  equity,  for  he  has  an  adequate  rem- 
edy at  law.  {Avery  v.  K  TF.  Co.,  82  K  Y.  582 ;  Jerome  v. 
Ro88^  7  Johns.  Ch.  315 ;  JIart  v.  Mayor,  eU\,  9  Wend.  571  ; 
WaUon  V.  Hunter,  5  Johns.  Ch.  169 ;  Camp  v.  Matlieson^  30 
Ga.  170 ;  Banks  v.  Busey,  34  Md.  437 ;  Murphy  v  .Harri- 
son, 29  Ark.  340 ;  HarJcinsorHs  Appeal,  78  Pa.  196 ;  Balco7}i. 
V.  Jxdlen,  22  How.  349 ;  Whitilemj  v.  //.  etc.,  R.  R.  Co.  28 
Conn.  421 ;  T.  c6  B.  R.  R.  Co.  v.  B.  etc.,  R.  R.  Co.,  86  N. 
Y.  107 ;  Hyatt  v.  Bates,  40  id.  164 ;  Thompkins  v.  Hawkins, 
13  Wkly  Dig.  367;  Hejyp  v.  Bahin,  18  How.  [U.  S.]  271.) 
He  had  no  exclusive  property  in  his  invention,  time,  labor 
and  expense.  {Potter  v.  McPherson,  21  Hun,  559,  563  ; 
Shook  v.  Dahj,  49  How.  366 ;  Palnier  v.  De  Witt,  47  K  Y. 
532;    Dudley  v.   Maheio,  3  id.  9;    Curtis  on  Patents,   19; 
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Vietnens  v.  Belfard,  14  Fed.  Rep.  728 ;  Wheaton  v.  Peters 
8  Pet.  591 ;  2  Parsons  on  Contracts,  257 ;  2  Kent  Com.  366 ; 
Wees  V.  Peltzer,  75  HI.  475 ;  Little  v.  IfaU,  18  How.  [U.  S.] 
170 ;  Wall  v.  Garden,  12  Abb.  [N.  S.]  349.)  If  plaintiff  was 
deprived  of  his  property,  he  may  be  compensated  in  damages. 
Blake  V.  Brooklyn,  26  Barb,  301 ;  Younghlood  v.  Youm^g- 
blood,  54  Ala.  486 ;  HvffY.  Ripley,  58  Ga.  11.)  If  a  patent 
expires  between  the  time  of  filing  the  bill  anJ  the  hearing,  no 
injunction  will  be  allowed  against  the  future  use  of  the  article. 
(High  on  Inj.  §  623.  Imlay  v.  Norwich,  4  Blatch,  227  ; 
Mersoon  v.  Pease,  24  Fed.  Hep.  741 ;  Adain  v.  Iluimrds, 
19  id.  317  ;  Watson  v.  Hunter,  5  Johns.  Ch.  139  ;  Monk  v. 
Harper,  3  Edw.  Ch.  159;  Hepp  v,  Babin,  18  How.  (U.  S.) 
271 ;  Kendail  v.  Windsor,  21  id.  322  ;  Deraing  v.  Chajrman,  1 1 
How.  Pr.  382  ;  Oertel  v.  Jacohy,  44  id.  179 ;  Cobbett  v.  Wood^ 
ward,  3  Eng.  Eep.  795;  \^^i\,  C^^.,  ^01 -,  Clark^s  Appeal, 
107  Penn.  St.  436 ;  Bees  v.  Peltze7\  75  111.  475  ;  Watson  v. 
Hunter,  5  Johns.  Ch.  169.)  Equity  will  not  entertain  an 
ai'tion  merely  to  redress  a  wrong  already  committed ;  the 
remedy  is  at  law ;  injimction  is  a  preventive,  not  a  punitive 
remedy.  (Monkw  Harper,  3  Edw.  Ch.  109;  Willard's  Eq. 
Juris.  441  ;  People  ex  reL  v.  Chirk,  70  N.  Y.  518;  Atfy- 
Gen.  V.  .y.  ./.  A  0,  R.  R.  Co.,  2  Green's  (1i.  136;  /..  C. 
Xat.  Bank  v.  Gunyan,  6  Bush,  486;  Coker  v.  Simso)i,  7 
Oal.  340.)  An  injunction  will  not  be  granted  in  new  cases 
not  coming  within  well  established  principles.  {Dickey  v. 
R^ed,  78  111.  261 ;  Min^g's  Appeal.,  82  Penn.  St.  373 ;  Ram- 
Hey  v.  E.  7?.  R.  Ok,  38  How.  Pr.  193.)  Nor  will  a  court,  of 
wjuity  interfere  to  prevent  an  injury  merely  nominal  or  theo- 
retical in  its  nature,  although  an  action  at  law  might  be 
maintained  for  it.  {Bamett  v.  Salesbury,  15  J.  &  S.  426; 
Walro^is  v.  Rodyers,  16  Tex.  410.)  After  publication  any 
one  may  copy  directly  from  the  article  in  the  market.  j^Ress 
V.  Pelizer,  475 ;  Oertel  v.  Jacoby,  44  How.  Pr.  179 ;  Cobbett 
V.  Woodioard^  3  Eng.  Eep.  795.) 

Jaiaes  O.  Strong  for  respondent.    The  "  patterns  "  involved 
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in  this  case  were  the  exclusive  property  of  the  plaintiff,  in  his 
exclusive  possession,  and  to  which  he  was  entitled  to  exclusive 
use.  {Thompson  v.  Standhope,  Ambler,  737 ;  Duke  of  Queeiu- 
bury  v.  Shehbecire^  2  Eden,  329 ;  3  Waite's  Actions  and  Def. 
743 ;  Thompson  v.  Standhope^  Ambler,  737 ;  Duke  of  Queens- 
hury  V.  Shebbeare,  2  Eden,  329 ;  Sittle  v.  IMl,  18  How. 
[U.  S.]  170;  Palmer  v.  DeWitt,  40  How.  Pr.  295;  47 
N.  Y.  532 ;  Pope  v.  Carl,  2  Aik.  342 ;  Perceval  v.  Phipj^s, 
2  Ves.  &  B.  19;  Woolsey  v.  Sudd,  11  How.  Pr.  49;  4 
Duer,  379 ;  Peahody  v.  Norfolk,  98  Mass.  452  ;  Morrison  v. 
Moat,  21  L.  J.  [U.  S.]  248 ;  20  id.  513 ;  Hammer  v.  Ba/fmes, 
26  How.  Pr.  174 ;  Kieman  v.  M.  Z.  7.  Co,,  50  id.  194.)  The 
fact  that  defendant  could  have  made  a  set  of  patterns  from  a 
finished  pump  does  not  by  any  means  give  him  the  right  to 
have  a  duplicate  set  made  from  plaintiff's  patterns  while  in  the 
hands  of  plaintiff's  employe  for  repairs,  or  to  make  use  of 
such  duplicates.  {Kelly  v.  Morris,  L.  K.  [1  Eq.  Div.]  697 ; 
Cox  V.  .9.  cfe  W,  ,7.  Co,,  L.  R.  [9  id.]  322 ;  Kiemam.  v.  M,  Z. 
I,  Co.^  50  How.  Pr.  198 ;  McGowin  v.  Remi/ngton,  12  Pemi. 
56 ;  G^ray  v.  Russell,  1  Story,  11 ;  Farmer  v.  Calvert,  7  Am. 
L.  Rep.  365 ;  WHMam^f  v.  W.  U.  T,  Co,,  17  J.  &  S.  140.) 
The  mere  fact  that  some  of  the  pieces  of  patterns  made  for  the 
defendant  are  not  like  the  plaintiff's,  does  not  prevent  the 
plaintiff  from  obtaining  an  injunction,  because  it  clearly 
appears  that  most  of  the  duplicates  (all  but  one,  the  stand,  out 
of  thirty  odd  pieces)  were  made  from  measurements  taken 
directly  from  plaintiff's  patterns.  {Sampson  v.  Rose,  65  N.  Y, 
411,  421  ;  Sixirr  v.   Winne^ar,  3  Hun,  491.) 

Vann,  J.  It  isconceeded  by  the  appellant  that,  indepen- 
dent of  copyright  or  letters  patent,  an  inventor  or  author,  has, 
by  the  common  law,  an  exclusive  property  in  his  invention  or 
composition,  until  by  publication  it  becomes  the  property  of 
the  general  public.  This  concession  seems  to  be  well  founded 
and  to  be  sustained  by  authority.  {Palmer  v.  De  Witt,  47  N. 
Y.  532;  Potter  v.  McPherson,  21  Hun,  559;  Hammer  r. 
Barnes,  26  How.  Pr.  174;  Kieman  v.  M.  Q,  Tel.  Co,  50 
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lA  IM^Wbolsey  V.  Judd,  4  Duer,  379;  Peahody  v.  Norfolk^ 
98  Mass.  452 ;  Sahmmi  v.  Hertz,  40  N.  J.  Eq.  Eep.  400 ; 
Phillips  on  Patents,  333-341 ;  Drone  on  Copyright,  97-139.) 

As  the  plaintiff  had  placed  the  perfected  pump  upon  the 
market,  without  obtaining  the  protection  of  the  patent  laws, 
he  thereby  published  that  invention  to  the  world  and  no 
longer  had  any  exclusive  property  therein.  {Rees  v.  Peltzer^ 
75  111.  475;  Clemens  v.  Balfard,!^:  Fed.  Eep.  728;  Short's 
Laws  of  Literature,  48.) 

But  the  completed  pump  was  not  his  only  invention,  for  he 
had  ako  discovered  means,  or  machines  in  the  form  of  patterns, 
which  greatly  aided,  if  they  were  not  indispensable,  in  the 
manufacture  of  the  pumps.  This  discovery  he  had  not  inten- 
tionally published,  but  had  keep  it  secret,  unless  by  disclosing 
the  invention  of  the  pump,  he  had  also  disclosed  the  invention 
of  the  patterns  by  which  the  pump  was  made.  The  precise 
question,  therefore,  presented  by  this  appeal,  as  it  appears  to 
UB,  is  whether  there  is  a  secret  in  the  patterns  that  yet  remains 
a  secret,  although  the  pump  has  been  given  to  the  world? 
The  pump  consists  of  many  different  pieces,  the  most  of  which 
are  made  by  running  melted  brass  or  iron  in  a  mold.  The 
mold  is  formed  by  the  use  of  patterns,  which  exceed  in 
number  the  separate  parts  of  the  pump,  as  some  of  them  are 
divided  into  several  sections.  The  different  pieces  out  of 
which  the  pump  is  made  are  not  of  the*  same  size  as  the 
corresponding  patterns,  owing  to  the  shrinkage  of  the  metal 
in  cooling.  In  constructing  patterns  it  is  neccessary  to  make 
allowances,  not  only  for  the  shrinkage,  which  is  greater  in  brass 
than  in  iron,  but  also  for  the  expansion  of  the  completed 
casting  under  different  conditions  of  heat  and  cold,  so  that  the 
different  parts  of  the  pump  will  properly  fit  together  and 
adapt  themselves  by  nicely  balanced  expansion  and  contraction 
to  pumping  either  hot  or  cold  liquids.  If  the  patterns  were 
of  the  same  size  as  the  corresponding  portions  of  the  pump,  the 
castings  made  therefrom  would  neither  fit  together,  nor  if 
fitted,  work  properly  when  pumping  fluids  varying  in  tempera- 
ture.    The   size  of  the   patterns   cannot  be   discovered   by 
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merely  using  the  different  sections  of  the  pump,  but  various 
changes  must  be  made  and  those  changes  can  only  be  ascer- 
tained by  a  series  of  e;^tperiments,  mvolving  the  expenditure  of 
both  time  and  money.  Are  not  the  size  and  sliape  of  the 
patterns,  therefore,  a  secret  which  the  plaintiff  has  not  published 
and  in  which  he  still  has  exclusive  property?  Can  it  be  truth- 
fully said  that  this  secret  can  be  learned  from  the  pump  when 
experiments  must  he  added  to  what  can  \ye  learned  from  the 
pump  before  a  pattern  of  the  proper  size  can  he  made  {  As 
more  could  be  learned  by  measuring  the  patterns,  than  could 
be  learned  by  measuring  the  component  parts  of  the  pump,  wa*^ 
there  not  a  secret  that  Ixjlonged  to  the  discoverer,  until  he  aban- 
doned it  by  publication,  or  it  was  fairly  discovered  by  another  { 
If  a  valuable  medicine,  not  protected  by  patent,  is  put  upon 
the  market,  anyone  may,  if  he  can  by  chemical  analysis  and 
a  series  of  experiments,  or  by  any  otlier  use  of  the  medicine 
itself  aided  l)vhis  own  resources  only,  discover  the  ingredients 
and  their  proportions.  If  he  thus  finds  out  tlie  secret  of  the 
[)roprietor,  he  may  use  it  to  any  extent  that  he  desires  without 
danger  of  interference  by  tlie  courts.  But,  l>ecause  this  dis- 
covery may  be  possible  by  fair  means,  it  would  not  justify  a 
discovery  by  unfair  means,  such  as  the  bribery  of  a  clerk,  who 
in  course  of  his  employment  had  aided  in  compounding  the 
medicine,  and  had  thus  become  familiar  with  the  formula. 
The  courts  have  frequently  restrained  persons,  wlio  have 
learned  a  secret  formula  for  compounding,  medicines,  l)ever- 
ages  and  the  like  while  in  the  employment  of  the  proprietor, 
from  using  it  themselves  or  imparting  it  to  others  to  his 
injury,  thus  in  effect  holding,  as  was  said  by  the  learned 
(xeneral  Tenn,  "  that  the  sale  of  the  compounded  article  to 
the  world  was  not  a  publication  of  the  formula  or  device 
used  in  its  manufacture."  {Hammer  v.  Banies^  mipra;  Mori- 
Hon.  V.  Moai,  21  L  J.  [N.  8.]  248 ;  &.  il.  20  id.  513 ;  Green 
y.  Folgham,  1  Sim.  &  Stu.  398 ;  Yovatt  v.  Winyard,  1  Jac. 
&  Walk.  394 ;  Peahody  v.  Norfolk^  sxqyra;  Salomon  v.  HertZy 
9upra;  Kerr  on  Injunctions,  181 ;  High  on  Injunction*^, 
§  663.) 
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The  fact  that  one  secret  can  be  discovered  more  easily  than 
another,  does  not  aflFect  tlie  principle.  Even  if  resort  to  the 
patterns  of  the  plaintiff  was  more  of  a  convenience  tlian  a 
necessity,  still  if  there  was  a  secret,  it  belonged  to  liim,  and  the 
defendant  had  no  right  to  obtain  it  by  unfair  means,  or  to  use 
it  after  it  was  thus  obtained.  We  think  that  the  patterns  were 
a  secret  device  that  was  not  disclosed  by  the  publication  of  the 
pump,  and  that  the  plaintiff  was  entitled  to  the  preventive 
remedies  of  the  court.  While  the  defendant  could  lawfully 
copy  the  pump,  because  it  liad  been  published  to  the  world, 
he  could  not  lawfully  copy  the  patterns  because  they  had  not 
been  published,  but  were  still,  in  every  sense,  the  property  of 
the  plaintiff,  who  owned  not  only  the  material  substance,  but 
also  the  discovery  which  they  embodied. 

The  judgment  should  be  affirmed,  with  cost?. 

FoLLETT,  (-h.  J.  dissenting:  Aji  inventor  of  a  new  and 
useful  improvement  has  a  right  to  its  exclusive  enjojTnent, 
which  right  he  may  protect  by  a  patent  or  by  concealment. 
The  plaintiff's  patent  had  expired  and  all  of  the  parts  of  the 
pump  represented  by  the  patterns  had  been  for  a  long  time  on 
sale  in  the  form  of  a  completed  pump.  The  patent  on  the 
original  invention  having  expired  and  the  plaintiff  having 
voluntarily  made  the  subsequent  improvements  public  by  sel- 
ling the  improved  article,  he  lost  his  right  to  their  exclusive  use. 
The  plaintiff^s  counsel  concedes  this  ;  but  says  that  wliile  pat- 
terns could  be  made  from  the  several  parts  of  the  pump,  from 
which  pumps  like  those  made  and  sold  by  the  plaintiff  could 
be  produced,  that  it  was  more  difficult  to  make  patterns  from 
sections  of  the  pump  than  from  the  patterns.  This  was  so 
found  by  the  court  and  cannot  be  gainsaid.  The  invention 
was  not  the  patterns  but  the  idea  represented  by  them,  to  wliich 
the  plaintiff  had  lost  his  exclusive  right.  Neither  the  defen- 
dant nor  the  man  who  made  the  patterns  sustained  any  rela- 
tion by  contract  with  the  plaintiff.  They  were  neither  the 
?*enrant8  nor  partners  of  the  plaintiff,  and  they  owed  him  no 
♦Inty  not  owed  by  the  whole  world.     The  act,  at  most,   was  a 
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trespass  and  the  plaintifE  made  no  case  for  equitable  relief.  It 
is  neither  asserted  nor  found  that  the  defendant  is  unable  to 
respond  in  damages.  The  cases  cited  to  sustain  the  judgment 
arose  out  of  the  relation  of  master  and  servant  or  between 
partners,  and  in  all  of  them  the  idea  had  not  been  disclosed 
to  the  public,  but  had  been  kept  secret  by  the  inventor. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur  with  Vann,  J.,  except  Follett,  Ch.  J.  difi^enting, 
and  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 


Cyrus  D.  Hibbard,  Appellant,  r,  Chauncey  ILvmsdell  et  al.. 
Respondents. 

On  May  1, 1816,  M.,  who  owned  a  large  tract  of  land  executed  a  lease  of  a 
portion  of  it  for  three  lives  named  for  an  annual  rent  reserved,  which 
lease  on  February  18,   1879,  had  become  vested  in  plaintiff  who  on 
that  day  entered  into  a  written  contract  with  defendant  to  sell  him 
his  right  and  interest  fo(  a  sum  to  be  paid  in  six  annual  installments; 
R.  to  pay  also  the  annual  rent  reserved.    There  was  no  agreement  on 
the  part  of  plaintiff  to  apply  for  or  take  a  new  lease  of  the  premises. 
At  the  time  of  making  the  contract  none  of  the  lives  upon  which 
the  lease  rested  were  in  being,  but  neither  party  knew  this.     R.  paid  to 
plaintiff  the  rent  reserved  in  the  original  lease  in  1879  and  1880  and  he  paid 
it  over  to  the  representatives  of  the  original  lessor.     R.  also  paid  two 
installments  under  the  contract.    It  was  the  custom  of  M.  on  the  expira- 
tion of  a  lease  to  give  the  tenant  in  possession,  if  satisfactory,  a  chance 
to  take  a  new  lease  for  ten  years  at  a  rent  to  be  determined  by  the 
appraisal  of  the  rental  value  of  the  land  made  by  the  lessor  or  his 
agents.     In  June,  1880,  the  agent  of  M.'s  successor  in  interest  entered 
upon  said  premises  and  finding  R.  in  possession  leased  the  same  to  him 
at  a  newly  appraised  rent.    The  agent  knew  of  the  relations  between 
plaintiff  and  R.     H.  brought  this  action  to  have  the  lease  to  R.  declared 
to  be  for  his  benefit  and  held  as  security  for  the  payment  of  thccontract 
price  on  the  sale  by  him  of  the  original  lease.    Held,  that  no  such  con- 
fidential or  fiduciary  relations  existed  between  the  plaintiff  and  R.  as 
would  require  the  latter  to  assign  his  lease  to  the  former ;   that  the 
relation  created  between  them  by  their  contract  was  not  that  of  landlord 
and  tenant  or  of  trustee  and  cestui  que  tnuit,  but  a  relation  analogous 
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to  that  of  vendor  and  vendee;  and  that  therefor  the  action  was  not 
maintainable. 

(Argued  October  30,  1889;  decided  December  10,  1889.) 

Appeal  from  judgment  of  the  General  Temi  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  1,  1886,  which  affirmed  judgment  dismissing  the 
complaint  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  for  equitable  relief,  i,  e,^  that  a  certain  lease 
dated  October  1,  1880,  made  and  executed  to  the  defendant 
Kamsdell  by  defendant  Dix,  be  declared  to  be  made  for  the 
l>enetitof  the  plaintiff  and  held  as  security  for  the  contract  price 
upon  the  alleged  sale  of  a  lease-hold  interest  in  the  premises 
described  in  the  lease  by  the  plaintiff  to  Ramsdell,  and  that  said 
purchase-price  be  adjudged  to  be  a  lien  upon  Ramsdeirs  lease- 
hold in  the  premises  and  that  plaintiff's  interest  be  declared 
prior  to  the  interest  of  Ramsdell  and  that  said  Ramsdell  be 
adjudged  to  account  for  the  income  and  profits  of  the  premises 
and  that  the  plaintiff  recover  judgment  for  the  amount  due 
upon  the  purchase-price  of  the  premises. 

From  the  findings  in  tlie  case,  it  appears  that  on  the  1st  day 
of  May,  1816,  John  J.  Morgan,  who  was  seized  in  fee  simple 
of  the  premises  described  in  the  complaint  and  in  the  lease, 
on  that  day  executed  a  lease  to  Resolved  W.  Fenner  during 
the  lives  of  Christopher  C.  Fenner,  John  A.  Fenner  and 
Lydia  Fenner  and  the  survivor  or  survivors  of  them  at  the 
annual  rent  of  twenty  dollars  and  thereupon  said  lessee 
entered  into  the  possession  of  the  premises.  At  the  date  of 
the  execution  of  said  lease,  Christopher  C.  Fenner  was  fifteen 
years  of  age ;  John  A.,  seven  years  of  age  and  Lydia  about 
twelve  years  of  age ;  that  through  divers  mesne  conveyances 
and  assignments  the  lessee's  interest  became  vested  in  the 
plaintiff,  Cyrus  D.  Hibbard;  that  on  the  18th  day  of  Febru- 
ary, 1879,  said  Hibbard  and  the  defendant  Ramsdell  entered 
into  a  written  contract  by  which  the  plaintiff  agreed  to  sell 
and  Ramsdell  to  purchase  the  said  lease  in  consideration  of 


40  TIiBBARD  V.  Eamsdbll  et  al.  [Dec, 


Statement  of  case. 


$800  to  be  paid  in  installments.  At  the  time  of  entering  into 
8{U(1  contract  neither  party  thereto  knew  the  fact  that  none  of  tiie 
lives  upon  which  the  lease  rested  were  then  in  being,  which  was 
the  fact.  Ramsdell  entered  into  tlie  occupation  of  the  premises. 
Thereafter  and  on  May  1st,  1879,  and  May  1st,  1880,  the 
defendant  paid  the  rent  reserved  in  said  lease  to  the  plaintiff, 
which  rent  was  paid  by  plaintiff  to  the  original  lessor,  his  heirs 
or  assigns.  The  defendant  Ramsdell  has  paid  under  said  con- 
tract, two  installments  leaving  due  thereon  some  $604.90 ;  at 
the  time  of  the  making  of  the  contract  between  plaintiff  and 
Ramsdell,  it  was  not  agreed  between  the  parties,  either  in  the 
contract  or  otherwise,  that  the  defendant  should  take  any 
renewal  of  the  ease  of  the  land  in  the  name  or  for  the  benefit 
of  the  plaintiff  nor  for  himself  or  for  any  other. 

Prior  to  1879,  the  defendant  Dix  succeeded  to  the  rights 
of  the  original  lessor,  Morgan.  Said  Morgan  had  been,  prior 
and  at  the  time  of  giving  the  le^ase  in  question,  the  proprietor 
of  some  five  or  six  thousand  acres  of  land  in  Brookfields, 
Madison  county,  and  said  land  had  been  leased  to  various 
persons  under  similar  leases  as  the  one  under  consideration  and 
upon  the  expiration  of  these  leases,  if  the  land  was  not  sold 
by  the  lessor,  it  was  the  custom  to  give  the  tenant  in  possession, 
if  he  was  a  satisfactory  tenant,  the  first  chance  to  take  a  new 
lease  for  the  term  of  ten  years,  if  he  was  w^lling  to  take 
the  same  and  pay  the  rent  fixed  therefor,  which  rent  was  deter- 
mined by  the  appraisal  of  tlie  rental  value  of  the  land  made 
by  the  lessor  or  his  agents;  that  in  June,  1880,  the  agent  of 
the  defendant  Dix  entered  upon  the  land  in  company  with  one 
Wait  Clark,  a  former  agent,  and  found  the  defendant  in  pos- 
session and  appraised  the  rental  value  thereof  at  $1,950,  and 
fixed  the  annual  rent  at  $58.50  and  informed  the  defendant 
tliat  he  must  take  a  new  lease  for  ten  years  at  that  annual 
rent  or  that  the  lessor  would  lease  the  land  to  another  person. 
Ramsdell  made  no  representations  as  to  the  existence  or  non- 
existence of  the  plaintiff's  interest  in  the  premises  or  in  the 
original  lease  and  did  not  disclose  the  terms  of  the  contract 
between  plaintiff  and  himself  nor  were  the  terms  called  for  by 
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the  agent  or  alladed  to  in  any  manner.  In  receiving  the  rent 
for  1879  and  1880  the  name  of  the  plaintiff  was  entered  upon 
the  rent  book  as  the  person  who  paid  the  rent.  At  tliat  time 
saAd  Clark  was  an  agent  of  the  defendant  Dix,  kept  tlie  books 
with  the  receipt  of  the  rent  and  knew  the  relations  between 
the  pi  intiff  and  the  defendant  in  respect  to  said  land  under 
said  contract.  Shortly  after  the  time  when  defendant 
Dix's,  agent  and  said  Clark  made  the  appraisal  and  fixed  the 
annual  rent,  he  drafted  a  lease  of  said  premises  reserving  an 
annual  rent  of  $58.50  and  detenninable  in  ten  years  from  its 
date  and  sent  it  to  Ramsdell  and  the  same  was  duly  executed 
by  the  defendant  Ramsdell  and  the  defendant  Dix. 

Sometime  after  October  1,  1S80,  the  plaintiff  in  this  action 
learned  of  the  execution  of  the  lease  from  Dix  to  Ramsdell 
and  in  1882,  demanded  that  the  latter  pay  the  installments 
past  due  and  unpaid  upon  the  contract  and  assign  to  him  said 
lease  as  security  for  the  perfonnance  of  said  contract,  which 
demand  Ramsdell  refused  to  comj^Iy  with  but  offered  tlie 
plaintiff  $100  in  discharge  of  further  sums  due  upon  said  con- 
tract or  offered  to  submit  their  differences  to  an  arbitration. 
These  offers  the  plaintiff  declined  and  insisted  upon  his 
demand.  The  plaintiff  in  March,  1882,  tendered  to  Ramsdell 
the  rent  which  he  had  paid  under  the  new  lease  with  interest 
thereon  which  tender  the  latter  declined  to  accept. 

The  trial  judge  found  as  conclusion  of  law  that  ac  the  date 
of  the  contract  February  1879,  the  plaintiff  had  no  leasehold 
interest  in  the  land  and  transferred  no  estate  to  the  defendant 
Kamsdell  and  that  the  plaintiff  was  unable  to  transfer  to  the 
defendant  the  leasehold  which  he  contracted  to  sell.  That  no 
fiduciary  relations  existed  l)etween  the  parties  to  this  action  in 
respect  to  the  land  or  the  original  lease  of  May  1,  1816  or  the 
lease  of  October  1,  1880  and  directed  a  judgment,  dismissing 
the  complaint. 

John  If.  Gibson  for  appellant.     It  is  entirely  immaterial 
whether  the  original  lease   contains   any  actual   covenant  of 
renewal.     If  one  of  several  lessees  secretly  obtain  a  renewal 
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in  his  own  name  he  will  be  treated  as  a  trustee  for  alL  (Wood'& 
Land.  Ten.  680 ;  Phife  v.  Wardell,  5  Paige  Ch.  268 ;  Bur^ 
rell  V.  BuU,  3  Sandf.  Ch.  15 ;  Gihhs  v.  Jenlim,  3  id,  180 ; 
Anderson  v.  Lemoi\^  8  N.  Y.  236 ;  Kc  parte  Grau^  1  B.  &  P. 
376 ;  Pahiier  v.  Young^  1  Vern.  276  ;  Marihve  v.  Bahy  2  id. 
84;  NesUU  v.  TredeniiicTc,  1  Ball  &  B.  29-47;  JTamiltwi  v. 
Deicey^  1  id.  199 ;  Mulvany  v.  Dillon^  1  id.  409 ;  Lvean  v. 
Jfpn'tusj  1  Wils.  34.)  The  contract  of  February  18,  1879, 
between  plaintiff  and  defendant  Ranisdell,  created  a  fiduciary 
relationship  between  them.  (2  Wai>h.  on  Eeal  Prop.  [4th  ed.], 
471 ;  Willard  on  Real  Est.  375 ;  Cawee  v.  CanieU,  75  N.  Y. 
99-100;  In  r^  Smith,  95  id.  522;  Green  \.  Rmrarth,  113  id. 
470 ;  1  Story  Eq.  Jur.  §  323.)  Defendant  is  estopped  by  his 
contract.  {Mayor,  ef^.., v.  Iluntin^on,  114  N.Y.  631.)  Defend- 
ant cannot  now  claim  that  a  legal  remedy  exists  because  he 
has  not  pleaded  it.  {Ostrander  v.  Weber,  114  N.  Y.  95 ; 
Mench  v.  F.  Nat.  Bank,  4  Hun,  466.)  The  plaintiff  was 
entitled  to  be  protected  in  his  tenant's  right  of  renewal. 
(Wood's  LTOd.  Ten.  680,  681 ;  Phyfe  v.  Wardell,  5  Paige, 
628 ;  Bennett  v.  Vansyckel,  4  Duer,  462 ;  I^^e  v.  Vetmon,  5 
Brown's  Pari.  Cb^.  [10  Eng.  ed.],  1803 ;  MitcheU  v.  Bead,  61 
K  Y.  135  ;  Mitchell  v.  Bead,  84  id.  556 ;  Struthers  v.  Pearce, 
51  id.  357 ;  GiVbs  v.  Jenkins,  4  Sandf.  Ch.  131 ;  Iloldridge  v. 
Gillespie,  2  Johns.  Ch.  30;  FeailierstAmhaugK  v.  FenwiclCy 
17  Vesey,  298 ;  Pickering  v.  Vomhs^  1  Bro>vTi's  C.  C.  197.) 

Henry  T.  Uttey  for  respondent. 

Potter,  J.  We  do  not  deem  it  necessary  in  disposing  of 
this  appeal,  in  view  of  the  very  able  opinions  delivered  by 
the  Special  and  General  Tenns  of  the  court  below,  to  enter 
into  a  very  full  or  elaborate  discussion. 

The  judgment  of  the  court  below  might  well  be  affirmed 
upon  the  views  presented  in  those  opinions.  It  was  held  upon 
a  consideration  of  the  facts  found  '*)y  the  learned  trial  court 
in  this  action,  that  there  was  no  confidential,  fiduciary  or 
trust    relations  between  the  plaintiff    and    the    defendant. 
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Samsdell,  at  least,  none  that  should  require  the  latter  to  assign 
to  the  former  the  lease  from  defendant  Dix,  as  security  for  the 
installments  owing  to  plaintiff  under  the  contract  of  purchase 
an4  sale. 

The  appellant's  counsel  has  cited  upon  his  brief  a  large 
number  of  cases  establishing  and  illustrating  the  relations  of 
trust  and  confidence  between  partners,  lessees,  executors  and 
trustees.  I  have  examined  most  of  the  cases  referred  to  and 
they  do  not  hold  or  determine,  as  it  seems  to  me,  that  the 
relations  between  the  plaintiff  and  Kamsdell  under  the  con- 
tract between  them,  are  of  that  character.  In  this  statement 
I  assume  there  was  no  agreement  express,  or  implied,  that 
Ramsdell  would  apply  for  or  take  a  new  lease  of  the  prem- 
ises for  an  additional  term,  either  for  his  benefit  or  that  of 
the  plaintiff,  or  at  all.  No  such  agreement  is  alleged  in 
the  complaint  and  the  trial  court  has  found  there  was  none  in 
fact.  The  plaintiff  is  therefore  compelled  to  rely  for  the 
existence  of  the  fiduciary  relations,  which  he  invokes  to  give 
him  tlie  right  to  the  renewal  lease,  upon  the  lease  and  contract. 
Now  it  seems  to  me  that  the  relations  created  between  plaintiff 
and  Kamsdell,  by  virtue  of  that  contract  are  not  at  all  those  of 
landlord  and  tenant,  or  of  trustee  and  cestui  que  trust,  but  are 
those,  or  are  analogous  to  those,  wliich  exist  between  vendor 
and  vendee.  By  the  express  terms  of  the  contract  the  plaintiff 
agrees  to  sell  to  Ramsdell  all  the  former's  right,  title  and 
interest,  to  the  premises  embraced  in  the  old  lease,  or  original 
lease ;  said  ^^nterest  consists  of  a  leasehold,  purchased  by  and 
assigned  to  the  defendant  Ramsdell,  upon  payment  of  $800,"  in 
installments  with  interest ;  said  Ramsdell  was  also  to  pay  the 
rent  reserved  in  the  original  Morgan  lease  to  plaintiff,  and 
upon  payment  of  said  purchase  money,  the  plaintiff  agreed  to 
execute  and  deliver  an  assignment  of  the  Fenner  lease  to 
Ramsdell.  This  was  but  a  contract  by  plaintiff  to  sell  and  by 
Ramsdell  to  purchase  plaintiff's  right,  title  and  interest  under 
the  original  lease.  When  this  contract  shall  have  been  exe- 
cuted the  result  will  be  simply  a  quit  claim  deed  without  any 
covenants. 
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Thus  it  appears  there  were  no  covenants  creating  fiduciary 
or  confidential  relations,  and  tlie  true  relations  as  it  seems  to 
me  are  those  which  spring  from  the  relation  of  vendor  and 
vendee.  From  this  relation  the  plaintifE  claims  that  he  is 
entitled  to  the  second  or  renewal  lea^,  or  in  other  words,  that 
the  defendant  Ramsdell  was,  in  taking  the  new  lease,  the 
plaintift's  tnistee  or  agent  and  made  the  new  lease  for  the  bene- 
fit of  the  plaintiff.  I  do  nc»t  think  the  defendant  Ramsdell 
i>wed  the  plaintiff  any  allegiance  or  duty  of  that  character. 
In  Walking  v.  Ilolman  (16  Peters,  54),  it  is  said  by  the 
court  in  discussing  such  relations  that  ''  the  relation  of  land- 
lord and  tenant  in  no  sense  exists  between  vendor  and  vendee.'' 
{(hterhmt  v.  Shoemaler.Z  11111,513-518.)  "The  grantee 
takes  the  land  to  hold  for  himself  and  to  dispose  of  it  at  his 
pleasure.  lie  owes  no  faith  or  allegiance  to  the  grantor,  and 
lie  does  him  no  wTong  wlien  he  treats  him  as  an  utter  stranger 
to  tlie  title.'' 

It  has  l>een  often  lield  that  the  grantee  in  fee  may  purchase 
i]i  an  outstanding  or  hostile  title  to  his  grantor  and  fortify  his 
own  defective  title,  and  thus  make  good  to  himself  wliat  his 
grantor's  deed  with  his  covenants  failed  to  do.  {Kenada  v. 
Gardner,  8  Barb.  5S9.) 

Was  it  ever  claimed  that  a  grantee  under  a  deed  containing 
tlie  fullest  covenants,  but  which  conveyed  no  title  to  him 
because  tlie  grantor  had  none,  could  be  compelled  to  give 
the  title  which  such  grantee  liad  purchased  from  anotlier,  to 
his  grantor,  who  took  his  money  but  gave  liim  nothing  for  it? 
Or  to  state  a  case  more  nearly  resembling  the  case  under  con- 
sideration, that  a  grantor  who  had  no  title  and  so  conveyed  to 
his  gi'antee  none,  might  nevertheless  compel  such  grantee  to 
(convey  to  him  the  title  purchased  of  another,  so  that  the 
gi-antor  might  have  good  security  for  the  payment  of  a  niort- 
gjige  which  the  grantee  had  given  to  him  to  secure  the  pur- 
chase-money when  his  deed  conveyed  nothing  to  the  grantee. 

It  was  found  and  not  disputed,  indeed  it  was  alleged  in  the 
complaint,  that  at  the  time  the  plaintiff  assumed  to  contract  to 
sell  the  premises  to  Ramsdell,  the  former  lease  had  expired 
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that  there  was  no  legal  right  in  the  lessee  or  assigns  to  compel  a 
renewal.  The  renewal  depended  upon  the  option  of  the  lessor, 
and  that  option  depended  upon  such  terms  as  to  the  amount 
of  rent  and  character  of  the  lessee  as  should  suit  the  landlord, 
though  preference  was  generally  given  the  tenant  in  possesnitJU 
if  he  had  the  qualifications,  and  would  assent  to  the  terms 
dictated  by  the  landlord  as  to  the  amount  of  rent  and  duration 
of  the  term  of  the  new  lease.  If  any  duties  spring  from  a 
contract  in  these  circumstances,  I  should  expect  that  one  of 
them  would  be  that  the  vendor  who  held  the  lease  and  must 
have  known  that  it  had  expired,  or  nearly  so,  and  had  sold  it 
for  $800,  should  himself  have  undertaken  to  have  it  renewed. 
But  if  the  vendor  was  not  disposed  to  do  this  he  should  at 
least  have  reminded  his  vendee  who  had  no  knowledge  or 
means  of  knowledge  at  hand  as  to  tlie  termination  of  the 
lease,  and  should  have  induced  the  vendee  to  procure  the 
renewal  of  the  lease.  But  the  plaintiff  took  no  agreement 
from  Ramsdell  to  do  so,  and  waited  until  the  defendant  had 
obtained  a  new  lease  at  rent  more  than  double  that  of  the  old 
lease,  and  for  a  term  of  only  ten  years  and  then  demanded 
that  the  defendant  should  assign  it  to  him  to  secure  the  pay- 
ment of  the  purchase-price. 

I  am  not  unaware  that  there  is  a  class  of  cases,  from  which 
the  api>ellant  has  collected  a  large  number,  where  the  renewal 
of  a  lease  uix)n  the  same  terms  will  be  held  for  the  benefit  of 
a  mortgagee  of  the  first  lease-hold  estate,  or  where  one  partner 
has  obtained  a  renewal  in  fraud  of  the  rights  of  his  co-partner 
under  certain  circumstances.  The  reason  of  the  rule  in  the 
case  of  a  mortgagee,  is  because  in  the  mortgage  it  was  covenanted 
or  tlie  law  implied  a  covenant  of  title  and  thereafter  the  mort- 
gagor would  be  estopped  from  claiming  that  the  title  he  had, 
had  expired.  But  these  principles  are  not  applicable  to  this 
case. 

I  am  not  unmindful  in  the  expression  of  these  views  that  in 
one  respect  the  relation  between  vendor  and  vendee  entering 
under  a  contract  to  convey  is  analogous  to  the  relation  between 
landlord  and  tenant  and  that  is  this,  that  neither  the  tenant 
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•nor  such  vendee  will  be  heard  to  deny  the  title  nnder  which 
he  entered  into  the  possession  of  the  premises. 

That  relation  is  based  upon  the  principle  of  estoppel  in  the 
one  case  and  in  the  other  upon  tlie  principle  that  a  party  cannot 
rescind  his  contract  without  restoring  what  he  has  received 
under  it,  viz,  possession. 

When,  however,  either  the  tenant  or  such  vendee  has 
surrendered  his  possession  he  may  contest  his  landlord's  or 
his  vendor's  title  in  an  action  of  ejectment  by  showing  a 
better  title  derived  from  another  or  by  any  other  legitimate 
defense. 

But  that  principal  is  not  involved  in  this  case.  The  action 
is  brought  not  to  recover  the  poesession  of  the  premises  con- 
tracted to  be  sold,  but  mainly  to  compel  the  defendant  to 
assign  to  the  plaintiff  the  ri£!;ht8  whicli  the  defendant  acquired 
under  the  new  lease,  to  the  end  tliat  plaintiff  may  hold  and 
wield  it  as  security  for  tlie  payment  of  tlie  purchase  price  of 
plaintiff's  interest  under  the  expired  lease. 

This  is  the  equitable  relief  sought  by  the  plaintiff  in  this 
action  and  I  do  not  think  he  has  shown  liimself  entitled  to  it. 

The  judgment  should  be  aflBrmed  with  costs. 

All  concur,  except  Follett,  Ch  J.,  and  IIaioht,  J.,  not 
.sitting. 

Judgment  affirmed. 


Annie  M.  IIolcomb,  Respondent,  v.  Emma  D.  CABiPBELi^ 
Appellant. 

Where  a  mortgagee  agrees  that  a  debt  due  by  him  to  the  mortgivgor  shall 
be  applied  in  payment  of  the  mortgage,  the  omission  of  the  former  to 
indorse  the  payment  on  the  mortgage,  does  not  alter  the  effect  of  the 
agreement  as  a  payment,  and  an  assignee  of  the  mortgage  takes  it  sub- 
ject to  the  payment. 

i^either  a  mortgagee  nor  his  assignee  derives  "his  title  or  interest  from, 

through  or  under  "  the  mortgagor  within  the  meaning  of  the  provision 

of  the  Code  of  Civil  Procedure  (§  829)  prohibiting  a  party  from  being 

"examined  as  a  witness  in  h!8  own  behalt  or  interest    ♦    •    ♦    against 

♦    ♦    ♦    a  person  deriving  his  title  or  interest  from,   through  or 
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under  a  deceased  person  *  *  *  concerning  a  personal  transaction  or 
communication  bet'ween  the  witness  and  tlie  deceased  person. 

Wliere  therefore  a  husband  and  wife  united  in  a  mortgage  of  land  owne<i 
by  the  former,  both  covenanting  to  pay  the  amount  secured  thereby,  and 
the  former  died  leaving  a  will  by  which  he  devised  the  lands  to  his  wife, 
hM,  that  the  wife  was  not  prohibited  by  said  provision  from  testify- 
ing as  against  an  assignee  of  the  mortgage  to  certain  transactions  and 
agreements  between  her  husband  and  the  mortgagee  to  the  effect  that 
certain  accounts  found  due  her  husband  from  the  mortgagee  on  settle- 
ments of  accounts  between  them  should  be  applied  as  payments  upon 
the  mortgage. 

AJao,  fuld^  that  her  testimony  as  to  what  was  said  between  her  husband  and 
the  mortgagor  in  connection  with  each  transaction,  explaining  the  same, 
was  competent. 

Mmn,  of  decision  below  (42  Hun,  808). 

(Argued  November  25, 1889,  decided  December  10,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  14,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiifi,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  restrain  certain  proceedings,  by 
advertisement,  for  the  foreclosure  of  a  mortgage  given  by 
George  P.  Holcomb  and  the  plaintiff,  his  wife,  to  Henry  H. 
and  Ephraim  Aldennan,  on  the  19tli  of  April,  1869,  to  secure 
the  payment  of  $4,500  with  annual  interest. 

Fifteen  Imudred  dollars  of  the  principal  wa*i  payable  on  the* 
19th  of  April,  1870,  and  the  balance  in  three  equal  annual 
installments.  The  mortgage  contained  a  covenant  on  the  part 
of  both  mortgagors  to  pay  said  sums.  Said  George  P.  Holcomb 
owned  the  premises  covered  by  the  mortgage  from  the  date 
thereof  until  his  death  on  September  3, 1883.  By  his  last  will 
and  testament,  which  has  been  duly  admitted  to  probate,  the  title 
passed  to  the  plaintiff,  who  was  in  possession  as  owner  when  this 
action  was  commenced  in  November,  1884.  On  July  19, 1884, 
said  l)ond  and  mortgage  were  assigned  by  the  mortgagees  to  the 
defendant,  who  in  August  following  commenced  a  foreclosure 
by  advertisement,  claiming  that  there  was  then  due  and  unpaid 
the  sum  of  $1,109.97.     The  referee  before  whom  the  action 
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was  tried  found  that  ''on  the  1st  day  of  April,  1874,  as  then 
appeared  from  the  payments  which  liad  been  made  and 
indorsed  upon  said  bond  and  mortgage,  there  was  due  from 
the  said  George  P.  Holcomb  to  the  said  Aldennans  the  sum 
of-  $644.50."  He  also  found  that  subsequently  said  George  P. 
Holcomb  and  the  mortgagees  settled  certain  accounts  in  rela- 
tion to  dealings  had  between  them  in  lumber  and  bark,  and 
that  they  agreed  that  there  was  due  ro  the  former  from  the 
latter  the  following  sums,  to  wit : 

In  April,  1874,  $300;  in  September  of  the  same  year, 
$349.50,  for  which  a  receipt  was  given  containing  an  agree- 
ment on  the  part  of  said  Aldennans  to  indorse  the  same  upon 
the  bond  and  mortgage ;  in  August,  1875,  the  further  sum  of 
$55,  and  in  September,  187(»,  $130  additional. 

The  referee  also  found  that  before  said  Inmd  and  mortgage 
were  assigned  to  the  defendant  "the  same  had  been  paid, 
principal  and  interest,  and  more  t'ftan  paid." 

Judgment  was  ordered  and  entered  perpetually  restrainiufc 
said  proceedings  and  recjuiring  the  bond  to  be  surrendered  to 
the  plaintiff  and  the  mortgage  to  be  discharged  of  record. 

Ji.  K  Andrewfi  and  Levi  F.  lA)nyUy  iov  ai){)ellant.  The 
referee  erred  in  allowing  plaintiif  to  testify  as  to  the  general 
looking  over  of  accounts  and  bills  on  several  occasions.  The 
agreement  as  sworn  to  by  her  did  not  constitute  a  payment 
under  the  statute  of  frauds,  and  a  testimony  of  an  accord  and 
satisfaction  was  insufficient  and  void,  because  '*  a  parol  agree- 
ment cannot  be  received  in  evidence  to  prove  a  plea  of  accord 
and  satisfaction  to  an  action  of  debt  on  bond."  (6  Wait's  Act 
and  Def.,  423,  Stark  v.  BomoeJl,  6  Hill,  406;  James  v.  Vhal- 
rnera,  6  N.  Y.  209  ;  aSVv%  v.  Emjel,  17  Barb.  530-535 ;  Smith 
V.  Srharu^k,  18  id.  344;  Wormll  v.  Pa^^Uee,  1  N.  Y.  510  ; 
AfaUice  v.  Alien,  3  Abb.  Ct.  App.  24S-250 ;  Pitney  v.  G.  K 
/fiM.  Co.,  65  N.  Y.  6,  27 ;  Pratt  v.  Foot^,  9  id.  463,  466  ;  Ther- 
asfion  v.  Peterson,  4  Abb.  C't.  App.  Dec.  399;  Mitchell  v. 
Ilawhy,  4  Denio,  417;  1  V\\.  PI.  521 ;  2  id.  996;  2  Saund. 
PI.  iVEv.  712,  713,  n7;  Dyer,  25;  2  R.  S.  353,  §§  11,   t2, 
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13;  IE.  L.  of  1813,  517,  §  5;  PanzerUter  v.  WayddL,  21 
Hun,  161-162 ;  Dm>u  v.  Spencer,  24  N.  Y.  386 ;  WKiiehcm^e 
V.  Bk.  of  Cooper stown,  48  id.  239 ;  Vam,  EUen  v.  Trondden, 
3  T.  &  C.  607 ;  Tatea  v.  Boaecrcms,  37  N.  Y.  409 ;  E,  F,  A, 
V.  Cuyl^,  75  id.  516;  Perrm  v.  Hotohkisa,  2  T.  &  C.  370; 
59  N.  Y.  649 ;  Code  Civ.  Pro.  397.)  The  defendant  is  estopped, 
(llennan  on  Estoppels,!  820;  6  Waiters  Act.  &  Def.  694; 
MitchM  V.  Reed,  9  CaL  204.)  This  testimony  was  incompe- 
tent under  the  Code  (§  829);  it  purported  to  be  a  narra- 
tion of  transactions  and  communications  at  several  interviews 
in  the  presence  of  the  witness  between  her  deceased  husband, 
the  maker  of  the  mortgage,  and  Ephriam  Alderman,  then  one 
of  the  holders  thereof,  which  resulted  each  time  in  an  agree- 
ment as  to  certain  amounts  due  her  husband  from  the  holders 
of  the  mortgage  and  which  were  afterwards  to  be  indorsed 
upon  the  mortgage.  (Code  Civ.  Pro.,  §  829 ;  Morrill  on 
Comp.  &  Priv.  of  Wit.  31, 51 ;  Pope  v.  Allen,  90  N.  Y.  298 
Smith  V.  Cross,  90  id.  549 ;  Ilolcomb  v.  Ilolcomb,  95  id.  316 
Hood  V.  Teeter,  10  Hun,  548 ;  WUson  v.  Peynolds,  31  id.  46 
Prke  V.  Priee,  33  id.  69 ;  95  N.  Y.  327 ;  In  re  Eysammi, 
113  id.  62;  Mills  v.  Davis,  i^,  243.)  It  is  only  where 
improper  evidence  has  been  received,  without  objection,  that 
a  motion  to  strike  out  is  necessary.     (2  Rumsey's  Pr.  303.) 

Jamea  La/iiairig  for  respondent.  The  decision  of  a  referee 
upon  a  question  of  fact  made  upon  conflicting  evidence,  and 
approved  by  the  Greneral  Term,  concludes  this  court.  (Code 
Civ.  Proc.,  §  1337;  Marx  v.  Mc  Glynn,  88  N.Y.  369; 
flaynes  v.  McDermoU,  91  id.  451.)  The  assignee  of  the 
bond  and  mortgage  herein  took  it  subject  to  all  the  equities 
existing  between  the  original  parties  thereto,  and  she  stands 
precisely  in  the  shoes  of  her  assignors.  {Bvsh  v.  Lathrop,  22 
N.  Y.  535;  Trustee,  etc,,  v.  Wheeler,  61  id.  114;  Bennett  v. 
Bales,  94  id.  354 ;  Davis  v.  Bechstein,  69  id.  440 ;  Selignian 
V.  Dudley,  14  Hun,  186;  iT.  F.  Ins,  Co,  v.  McKay.  21  N. 
Y.  194 ;  Andrews  v.  Gillespie,  47  id.  487 ;  Briggs  v.  lAmg- 
ford,  107  id.  680  ;  Prouty  v.  Price,  50  Barb.  344 ;  Niagara 
SiCKELs— Vol.  LXXIII.    7 
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Bank  V.  Roset^elt^  9  Cow.  409.)     Where  a  mortgagee  or  liis 
assignee  seeks  to  foreclose,  by  advertisement,  a  paid  mortgage, 
or  one  against  which  there  exists  a  set-off  or  counter-claim, 
or  other  defense,  wliich  renders  it  inequitable   that   it   should 
be  enforced  or  remain  an  apparent  lien  upon  the  lands  of   the 
mortgagor,  the  latter,  or  his  grantee,  has   a   right   to   restniin 
mich  foreclosure   by    injunction,    and    may    have   judgment 
requiring  satisfaction   of   record,   and   the   cancellation    and 
delivery  of  said  bond  and  mortgage.     1  (Story's  Eq.  Juris.  5$ 
705;  Sltaxo  v.  Dwlght,  27  N.  Y.    244;  Sutherhiml   v.    Hose, 
47  Barb.  144;  l)avlj<  v.  Sj}nio<r,  24  X.    Y.    880;  JHo/Wiou^e 
V.  aS.  NaL  Bl\  98  K.  Y.  503 ;  Hartiey  v.  Tathum,  2  Abb.  Ct. 
App.  Dec.  833 ;    Them^son  v.  Petertitm,   4   id  39«.)     AVliile 
an  accord  and  satisfaction  will  not  discharge  a  specialty  debt ; 
it  is  well  settled  that  it  will  discharge   damages  arising   from 
the  breach  of  a  specialty.    {MiU^heU  v.  ITav^leij^  4  Denio,  414 ; 
Stranff  V.  Jlolme^^  2  Cow.  224 ;  TMwreme  v.  Barker,  9  Daly, 
140;  AlU'^ii  V.  Jaquuh,  21  Wend.  028.)     The  agreement  wa*; 
not  one  of  sale  or  transfer  and  was  not,  therefore,  \nthin  those 
provision  of  the   statute   of  frauds.     (Bratid   v.    BraiuJ,  49 
Barb.  840 ;  48  N.  Y.  075.)  A  party,  cannot,  upon  a  trial,  take 
issue  upon  the  allegations  of  fact,  without  reference  to  plead- 
ings, and  when  beaten,  seek  to  change  the  issue,    or  defeat  a 
recovery  upon  grounds  which  might  have   been   obivated   on 
the  trial.     {SaUhurn   v.    Ilowe^    87  N.    Y.    \^?i\  Knapjye    v. 
SlmoiK  90  id.  292.)    Declarations  of  an  assignor  or  party  which 
are  a  ])art  of  the  /r*   <jeHiue   are   competent,   and   those    of    a 
party  even  when  made  in    his   own  favor.     (^&wift   v.  J/.   Z. 
In^.  Co.,  03  X.  Y.  180;  Enos  v.  TuUle,  8   Conn.    250;    Wet- 
7nore  v.  JA //,  1  Ohio,    20 ;  lioi^he   v.   Hirwdl,    0   Watts    and 
Sarg.  850 ;  i^V/? /V/<    v.    Schanck,    18    Barb.    ^-^-^^  Jcp^nain    v. 
J)ennUtoti.  0  X.  Y.  270.) 

Vann,  J.  As  the  question  of  fact  arising  between  the 
parties  was  decided  by  the  referee  in  favor  of  the  plaintiff, 
upon  a  conflict  of  evidence,  and  the  Geneml  Term  lias  affirmed 
his  decision,  we  are  not  permitted  by  the  statute  defining  the 
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powers  of  tliis  court  to  review  his  determination  in  that 
regard.  (Code  Civ.  Pro.  §  1337;  Ilyn^s  v.  McDennoU,  91 
N.  Y.  451.) 

The  appellant,  however,  claims  that  certain  evidence  given 
by  the  plaintiff,  upon  which  the  referee  is  presumed  to  have 
haeed  his  main  findings  of  fact,  was  erroneously  received  and 
insists  that  the  judgment  against  her  should  be  reversed  on 
iihis  account.  It  is  urged  that  the  referee  erred,  l)oth  in 
admitting  and  in  giving  effect  to  the  following  testimony  of 
tlie  plaintiff  when  she  was  upon  the  stand  a£  a  witness  in  lier 
own  l)ehalf : 

"  There  was  a  general  looking  over  of  accounts  and  bills  on 
several  occasions;  the  first  looking  over  was  September  1, 
1874,  (when)  $349.50  was  found  due  my  husband  to  1x3 
indorsed  on  bond  and  mortgage;  second  interview  was  in 
April,  1875,  $300 ;  third  interview  August,  1875,  $20  and 
$35 ;  September,  1876,  $130.20,  all  due  my  husband  from 
AJdennans.  I  recollect  the  transaction  of  April,  1874,  the 
sura  then  agreed  upon  waa  $300;  know  George  Ilolcomb's 
handwriting,  signature  to  receipt;  saw  Ephraim  Alderman 
make  his  mark ;  all  these  simis  were  to  be  indorsed  upon  tlie 
mortgage." 

Tliis  testimony  was  given  by  the  plaintiff  in  answer  to  a 
question  by  her  counsel  asking  her  to  ^'  state  what  was  said 
and  done  at  each  of  these  interviews  between  your  husband 
and  the  Aldermans,  in  which  you  did  not  participate." 
This  was  objected  to  by  the  defendant's  attorney  "  the  same 
as  to  the  former  questions ;  also  on  the  furiher  grounds  that 
it  calls  for  the  statement,  actions  and  declarations  of  third  par- 
ties, and  as  being  hearsay  and  in  the  absence  of  the  defend- 
ant." The  objection  was  overruled  and  the  defendant 
excepted.  The  last  question  preceding  was  objected  to  as 
incompetent  under  section  829  of  the  Code  of  Civil  Proced- 
ure, as  well  as  upon  other  grounds. 

This  evidence  was  not  the  mere  declaration,  in  his  own 
behalf,  of  Holcomb,  one  of  the  mortgagors,  nor  the  simple 
admission  of  Alderman,  at  the  time  one  of  the  holders  of  the 
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mortgage,  but  it  was  a  business  transaction  between  debtor 
and  creditor,  involving  botli  acts  and  words.  There  was  a 
general  looking-over  of  accounts  and  bills  and  a  balance  was 
found  due  Mr.  Holconib,  wliich  it  was  agreed  should  be 
indorsed  upon  the  mortgage.  What  was  said  during  the 
interview,  in  the  ordinary  course  of  the  business  and  as  a  neces- 
sary part  thereof,  was  admissible  as  original  evidence  from 
its  connection  with  the  principal  fact  under  investigation,  to 
illustrate  its  character.  As  the  acts  of  the  parties  at  the  time 
were  competent,  their  statements  made  in  connection  with 
tliose  acts,  explaining  the  transaction,  were  also  competent. 
((Ireenleaf  s  Ev.  §  108;  1  PhiUips  Ev.  231;  Stephens  Digest,  79.) 

It  is  clear  that  a  payment  of  money  by  the  mortgagor  t4> 
the  mortagee  could  be  shown,  even  as  against  a  subsequent 
holder  of  the  mortgage,  and  it  is  equally  clear  that  the  declara- 
tion accompanying  the  act  of  payment  that  it  was  to  be 
applied  ujx>n  tlie  mortgage  could  also  be  shown.  "When 
words  go  with  an  act  the  nature  of  which  is  the  subject  of 
incjuiry,  they  are  taken  as  original  evidence,  because  what  is 
said  at  the  time  is  legitimate,  if  not  the  best  evidence  of  what 
was  passing  in  the  mind  of  the  actor."  {Sim ft  v.  Mass.  MuL 
Life  Ins.,  Co.  63  N.  Y.  186, 190.)  "An  agreement  is  an  act  done 
and  thereby  diflFers  from  a  simple  declaration.  It  is  provable  in 
like  manner  as  a  payment  in  money  or  property  would  be." 
{SmM  V.  Schmirk,  18  Barb.  344,  346.) 

The  objection  that  this  testimony  was  incompetent  under 
section  829  of  the  Code  does  not  appear  to  have  been  argued 
at  the  General  Term.  Disregarding  the  attempt  to  limit  the 
evidence  by  excluding  that  part  of  the  interview  in  which  the 
witness  might  have  participated,  was  the  testimony  comjjetent 
whether  she  participated  or  not?  Did  she  testify  against  a 
person  who  derived  title  through  or  under  a  deceased  person  ? 
Did  the  defendant,  the  assignee  of  the  morgage,  derive  title 
from  George  P.  Holcomb,  the  deceased  mortgagor?  What  is 
the  meaning  of  the  phrase  "a  person  deriving  his  title  or 
interest  from,  through  or  under  a  deceased  person"  as  used  in 
the  Code  of  Civil  Procedure?  (§  829).    The  co-relative  phrase 
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in  the  corresponding  section  of  the  old  Code  was  "heir  at  law, 
next  of  kin,  assignee,  legatee  (or)  devisee,"  no  part  of  which 
would  apply  to  the  defendant,  as  she  was  not  the  heir  at  law, 
next  of  kin,  assignee,  legatee  or  devisee  of  George  P.  Holcomb, 
deceased.  (Code  of  Procedure,  §  399.)  The  expression  "  deriving 
his  title  or  interest,"  when  applied  to  the  defendant,  means  the 
title  to  the  bond  and  mortgage,  because  she  had  derived  title 
to  nothing  else  from  any  source.  Did  she  derive  her  title  to 
the  bond  and  mortgage  from  George  P.  Ilolcomb,  deceased? 
In  JPope  V.  AU^n,  (90  N".  Y.  298)  it  was  held  that  the 
owner  of  land  derives  his  title  thereto,  within  the  meaning  of 
the  section  in  ({uestion,  not  only  from  his  immediate  gi'antor, 
but  also  through  liim,  from  remote  grantors.  By  analogy  it 
would  follow  that  the  assignee  of  a  mortgage  derives  title 
thereto  not  only  from  his  immediate  assignor  but  also  through 
him,  from  all  former  assignors.  {Smith  v.  Crosif,  90  N.  Y. 
549.)  Tliis  does  not  meet  the  point  under  consideration,  for 
assuming  that  the  assignee  of  a  mortgage  derives  title  from  all 
his  predecessors  in  title,  does  he  also  derive  title  to  the  mort- 
gage from  the  mortgagor?  In  other  words,  can  any  one,  even 
the  mortgagee,  be  said  to  derive  title  to  the  mortgage  from  the 
mortgagor?  Assuming  that  a  mortgage  is  a  chose  in  action, 
giving  no  legal  estate  in  land  but  simply  a  lien  thereon  to 
secure  a  debt,  {Trustees  Uriion  CoUege  v.  Wheeler^  61  N.  Y. 
88),  it  cannot  be  created  without  the  joint  action  of  both  the 
mortgagor  and  the  mortgagee.  The  one  nmst  execute  and 
deliver  and  the  other  accept  before  the  contract  is  complete 
and  tlie  mortgage  in  existence.  There  must  also  be  a  consid- 
eration furnished  by  the  mortgagee  or  in  his  behalf.  Until 
tlie  minds  of  the  mortgagor  and  the  mortgagee  meet,  there  is 
no  mortgage..  The  mortgagee,  therefore,  does  not  derive 
title  to  the  mortgage  from  the  mortgagor,  but  holds  it  as  a 
party  to  the  contract,  which  was  incomplete  until  it  received 
his  assent.  As  one  of  the  creators  of  the  instrument,  he 
becomes  the  original  possessor.  Clearly  the  mortgagor  can 
have  no  title  to  the  mortgage,  so-called,  even  after  it  is  executed 
and  ready  for  dehvery,  because  it  is  not  yet  a  mortgage,  except 
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in  fonn  and  only  becomes  sucli  in  reality  by  the  action  of  the 
mortgagee.  The  mortgagor  doew  not  transfer  the  title  to  tlie 
mortgage,  becaiiso  he  never  had  it,  but  he  aids  in  making 
a  contract  which  when  finished  by  the  aKsent  of  the  mortgagee 
becomes  a  mortgage,  the  title  to  which  can  be  transferred  by 
the  latter  only.  This  case  does  not  impress  ns  as  coming  within 
the  spirit  of  the  section,  the  general  object  of  which  w-as  to  pre- 
vent the  survivor  of  an  interview  from  giving  a  version  that 
could  not  l)e  contradicted.  (Morrill  on  (\)nii).  &  Priv.  of 
Witnesses,  8;  Phtn^f/  v.  Orth,  88  K  Y.  451.) 

Where  a  husband  and  wife  unite  in  giving  a  mortgage  to 
two  mortgagees  and  subsequently  a  paynient  thereon  is  arranged 
or  made  by  the  husband  to  one  of  the"  mortgagees,  in  the 
presence  of  the  wife,  the  latter  should  not  be  prevented  from 
testifying  to  what  occurred,  because  her  husband  had  died, 
when  the  mortgagees  were  still  living  and  competent  to  give 
evidence,  She  would  not  l)e  testifying  against  the  successor 
in  interest  of  a  deceased  person.  If  not  disqualified  as  a 
witness  against  the  mortgagees,  she  would  not  be,  under  tlie 
circumstances,  against  the  assignee  of  the  mortgage,  as  other- 
wise the  mortgagees  could  disqualify  her  by  their  own  act. 
We  think,  therefore,  that  the  plaintiff  was  a  competent  witness 
in  her  own  belialf,  as  against  the  defendant,  to  prove  tlie 
settlement  in  question,  even  if  it  involved  a  personal  comniu- 
.  nication  between  herself  and  her  deceased  husband. 

It  is  contended  that  it  should  be  assumed  from  the  form  of 
the  question,  which  was  not  objected  to  on  that  ground,  tliat 
the  plaintiff  did  not  participate  in  the  interviews  under  con- 
sideration, but  as  to  tliifi  we  express  no  opinion. 

There  was  no  error  in  the  conclusion  of  the  referee  that  the 
mortgage  was  paid,  although  the  mortgagees  omitted  to 
indorse  the  amounts  found  due  to  the  mortgagor  m  paymenta 
on  the  mortgage,  because  "  an  agreement  that  a  debt  due  or 
to  tecome  due  shall  be  deemed  pro  tan  to  a  payment  on  a  debt 
due  from  the  creditor  operates  as  a  satisfaction."  {Da/via  v. 
Speneer^  24  N.  Y.  386,  391.)  The  omission  to  indorse  cannot 
affect  the  rights  of  the  plaintiff.     {Bennett  v.  Bat^s^  94  N.  Y. 
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354,  362.)  If  the  evidence  was  inadmissible  under  the  plead- 
ings, the  defendant  failed  to  object  thereto  upon  that  ground, 
and  also  failed  to  move  to  dismiss  the  complaint  because  the 
proof  was  not  within  the  allegationa  thereof.  Under  such  cir- 
cumstances, as  was  held  in  Iinapp  v.  Shnon  (9()  N.  Y.  284, 
292),  this  court  "  wiU  consider  the  case  upon  the  cause  of 
action  disclosed  by  the  evidence,  and  disregard  any  objections 
to  the  sufficiency  of  the  pleadings  which  were  not  made  in  the 
court  below."  {Southwivk  v.  First  JSTat  £k.^  84  N.  Y.  420  ; 
dnving  v.  Altman^  79  id.  1(57.) 

We  have  examined  the  other  questions  to  which  our  atten- 
tion has  been  called  by  the  learned  counsel  for  the  appellant, 
but  find  no  error  that  should  distm-b  the  judgment  which  we 
tliink  should  be  affinned. 

All  concur. 

Judgment  aflirmed.  ,  j^^^^l 


Abraham  Davis,  Eespondentj  v.  Peter  Bowb,  late  Sheriff, 
etc.,  Appellant. 

If,  when  a  Judgment  is  paid  to  the  attorney  of  the  judgment-creditor  the 
debtor  is  in  custody,  either  actual  or  constructive,  under  an  execution 
iasaed  agQi.:i8t  his  person  upon  sudi  judgment,  it  is  within  the  power  of 
the  attorney  to  authorize  the  sheriff  to  discharge  him. 

Where  an  order  to  discharge,  signed  by  tha  attorney,  is  served  upon  the 
sheriir,  it  carries  with  it  tho  presumption  tLat  it  was  duly  authorized. 

While  this  presumption  may  not  be  conclusive  upon  the  sheriff,  it  requires 
some  action  on  his  part,  either  to  return  it  or  give  notice  that  he  requires 
something  farther,  or  else  to  act  upon  it  as  sufficient. 

Where,  therefore,  a  judgment  was  paid  and  discharged  of  record,  and  the 
sheriff  received  without  objection  sacli  an  order  to  discharge  the  judg- 
ment debtor,  who  was  out  on  bail  and  subsequently  rearrested  him. 
Held,   he  was  liable  for  false  imprisonment. 

Reported  below  (22  J.  &  S.  520). 

(Argued  December,  8,  1889;  decided  December  17,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  December  7,  188f>,  which  affirmed  a  judgment  in 
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favor  of  the  plaintiflF,  entered  npoii  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  ti*ial. 

This  was  an  ac^tion  for  false  imprisonment. 

During  tlie  thix^e  years  ending  with  December  31,  1882, 
the  defendant  wa.s  sheriff  of  the  city  and  coimty  of  New 
York,  and,  as  such,  in  August  of  that  year  received  an  execui- 
ti(m  issued  against  the  person  of  the  plaintiflF,  which,  after 
reciting  the  recovery  of  a  judgment  in  the  Marine  Court  hj 
one  Gregg  against  the  plaintiflf  and  another  for  the  sum  of 
$cS3.21,  costs,  commanded  him  to  arrest  the  judgment-debtors 
and  to  commit  them  to  the  jail  of  said  county  until  they  paid 
said  judgment,  or  were  discharged  according  to  law.  In 
September,  1882;  the  defendant,  by  virtue  of  said  execution, 
arrested  the  plaintiflf,  who  furnished  the  iLsual  Unid  and  was 
admitted  to  the  liberties  of  the  jail  December  81,  1882, 
said  judgment  was  duly  satisfied  of  record  and  a  notice, 
signed  by  the  attorney  who  issued  said  execution,  was  delivered 
to  the  attorneys  for  the  plaintiflf,  who  on  the  same  day  cause<l 
it  to  l>e  filed  in  the  office  of  the  defendant.  The  following  is 
a  copy  of  said  notice,  viz : 
"Marink  Court  of  the  city  of  New  York. 


MICHAEL  SIirXER  and   ABRA- 
HAM DAVIS, 
r. 
ROBERT  GREG(}. 

"  7h  Ihe  Sheriff  of  the  city  and  countt/  of  Netn  York: 

*'You  will  please  discharge   from   custxxly  the  judgment- 
debtor,  Abraham  Davis,  by  virtue  of  the  execution  herein. 
"  Yours,  etc., 

"T.  CORNING  McKENXIE, 

"  Defendant H  Atioi^neyy 

Indorsed:  "Received  December  13,  1882,  12.58  p.  m." 

The  witness  who  delivered  the  notice  to  one  of  the  deputied 

of  the  defendant,  in  the  sherifFs  office,  testified  that  he  gave 

the  paper   to  the  deputy  and  asked  him  '^if   that   was  all 

right "  and  was  answered  that  it  was.     He  also  testified  tliat  he 
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left  the  paper  there,  and,  in  substance,  that  tliis  was  all  that 
took  place. 

The  tenn  of  the  defendant  as  sheriff  expired  on  the  thirty- 
first  of  December,  1882,  and  on  the  sixth  of  January,  1883, 
but  within  the  time  allowed  by  law  for  the  delivery  to  the 
incoming  sheriff  of  jails,  prisoners,  process,  etc.,  the  defendant 
indorsed  upon  the  bond  given  by  the  plaintiff  on  his  admission 
to  the  jail  Uberties,  among  other  things,  the  following: 
**  Marine  Court.  Eobert  C.  Gregg  v.  Abraham  Davis.  *  * 
Abraham  Davis,  the  above-named  defendant,  is  hereby 
remanded  to  jaU,"  and  signed  the  same  as  late  sheriff. 

This  paper,  called  "a  remand  order,"  was  delivered  by  the 
defendant  to  a  deputy  and  the  plaintiff  was  arrested  by  virtue 
thereof  on  Saturday,  January  0,  1883,  after  10  o'clock  at 
*  night.  He  was  taken  through  the  streets  to  the  door  of  the 
Lndlow  street  jail  when  he  was  allowed  to  go  until  the  follow- 
ing Monday  morning  upon  the  pajTiient  of  ten  dollars  to  the 
arresting  officer.  On  Monday  morning  he  went  to  the  sheriff's 
office  and  was  infonned  that  if  he  did  not  furnish  bondsmen 
by  twelve  o'clock  he  would  be  ari-ested  again,  but  upon  show- 
ing that  the  judgment  was  satisfied  was  told  that  he  could  go 
home.  The  remand  order,  as  the  defendant  testified,  w 
issued  for  the  purpose  "of  transfer  to  his  successor,"  after 
notice  by  mail  to  prisoners  upon  the  limits  to  appear  with 
bondsmen  and  give  bail  to  the  new  sheriff.  It  did  not  appear 
that  the  plaintiff  received  a  notice  of  any  kind.  During  the 
trial  the  counsel  for  the  plaintiff  stated  that  he  did  not  claim 
that  tlie  defendant  had  no  right  to  arrest  prisoners,  who  were 
upon  the  limits,  in  order  to  compel  them  to  give  bonds  to  the 
new  sheriff,  provided  the  executions  were  in  force  and  the 
judgments  unsatisfied. 

Malcom  Graham  for  appellants.  The  so-called  discharge 
from  arrest  is  worthless.  {Smith  v.  Egginton^  7  Ad.  &  El. 
167;  Jackmn  v.  Barflett^  8  Johns.  361 ;  Kellogg  v.  Giliertj 
10  id.  220 ;  Simoriian  v.  BarreiU  21  Wend.  362 ;  Crary  v. 
Turner  J  6  Johns.  51 ;  Crmnop  v.  Challls^  2  Exch.  484;  Kar- 
SicKELS — Vol.  LXXIII.     8 
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6on  V.  People^  44  Barb.  347 ;  Poacher  v.  lloUey^  3  Wend. 
184;  Powers  v.  Wilson^  7  C^ow.  274;  Lathrop  v.  Briggs^  S 
id.  171 ;  Hansom  v.  Keyes^  9  id.  12S ;  Sntith  v.  Sheriffs^  Id. 
399 ;  Hayes  v.  Bowe,  G5  How.  347 ;  Goodrix^h  v.  ZlcDon<dd^ 
112  K  Y.  157;  Martin  v.  Kanousc^  11  IIow.  Pr.  567;  Zo<?i- 
/>w^  V.  Iluntin^^Z^  Hun,  221;  WkeaUm  v.  Newtomhe^V^ 
J.  &  S.  215 ;  //tf?>A/  V.  Hohombc.lQ  How.  Pr.  100;  iSV^W/i 
V.  Mayor,  eic,^  106  N.  Y.  82 ;  Peopre  \\  Steuben  Com,  PUaSy 
12  Wend.  200;  CVohs  on  Liens,  220;  Chappell  v.  Dunn,  21 
Harb.  17 ;  CoweU  v.  Suapson^  16  Ves.  275  ;  Lambert  v.  Buok- 
mastery  2  B.  &  C.  616;  Py^j^^  v.  Earle,  8  Tenn.  Rep.  lOY; 
Barber  v.  ^ijft.  Quhithi,  12  M.  ife  W.  441 ;  Langley  v.  Head- 
land, 19  C.  &  B.  [N.  S.]  42 ;  J/^/r^/yi  v.  Francis,  2  B.  &  Aid. 
402 ;  Marr  v.  Smith,  4  id.  466 ;  Graves  v.  i:W«,  5  Taunt. 
429  ;  Prentiss  v.  LivingsUm,  60  How.  Pr.  380.)  The  acts  of 
Ward  and  Fitcli  did  not  make  tlie  sheriff  a  tortfeasor  ab  initio. 
{Shoeland  v.  Gorett,  5  B.  &  C).  485 ;  Smith  v.  EggingUm,  7 
Ad.  &  El.  167  ;  Gates  v.  Lminsbury,  20  Johns.  427  ;  Adams 
V.  Rivers,  11  Barb.  390;  Croirder  v.  Z(/;>j^,  8  Barn.  «fe 
C.  598.) 

Henry  McCloskey  for  resjx)ndent.  The  notice  signed  by 
the  attorney  discliarged  the  prinoner.  {Parker  v.  Spier,  62 
How.  Pr.  394 ;  McGregor  v.  Cofnstock,  28  N.  Y.  240 ;  lioaney 
V.  <S.  ^.  ^.  ^.  CV?.,  18  id.  368 ;  Ttnistall  v.  Tr//?^^^«,  31  Hun, 
219;  Shackelton  v.  //a<  20  How.  Pr.  39;  Kipp  v.  Bappy 
Daily  Reg.,  June  26,  1885;  Lesher  v.  Roessfier^  3  Hun, 
217;  Haight  v.  Holcombe.  16  How.  Pr.  160;  Marshall  v. 
J/^^6»A,  51  N.  Y.  140;  Basquin  v.  aS^o^^  6k,  12  Abb.  325; 
/>/^te  V.  McCaUum,  44  How.  494;  irr/y/*^  v.  Fleming,  10 
Wkly.  Dig.  450;  Funis  v.  tt//ry,  22  Hun,  584;  Code  Civ. 
Pro.,  §§  1260,  1494.)  The  extortion  of  money  made  the 
sheriff  a  tortfeasor  ah  initio,  {Carpenter's  Case,  8  Coke,  146 ; 
HoUy  V.  Mix,  3  Wend.  350 ;  Mclntyre  v.  TrumbuU,  7  Johns. 
35  ;  Waterbury  v.  Westervelt,  9  N.  Y.  598 ;  Arteaga  v.  Con- 
nor,  88  id.  410.)  The  damages  were  not  excessive.  {Blum 
V.  Higgins,  2  Abb.  Pr.  104.) 
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Vann,  J.  Upon  the  trial  of  tliis  action  the  court  in  its 
charge  to  the  j«ty,fiaid  :  "The  plaintiff  offered  evidence  to 
show  that  some  time  before  the  re-ai  inrnt^  jl  notice  was  given 
that  yoa  have  heard  read  here,  signed  by  the  attorney  for  fhe 
opposite  party,  directing  the  sheriff  to  discharge  the  plaintiff 
from  arrest  under  the  execution.  I  will  hold  liere,  for  the 
purposes  of  this  action,  that  that  notice  was  sufficient  to  entitle 
the  plaintiff  to  a  discharge,  providing  that  such  notice  was 
left  with  the  sheriff  and  not  withdrawn,  and  that  is  the  first 
question  that  you  are  to  determine  here."  The  defendant 
excepted  "to  so  much  of  the  charge  as  stated  *  *  *  that 
the  notice  was  sufficient  to  entitle  the  plaintiff  to  a  discharge 
unless  withdrawn." 

The  rest  of  the  charge  does  not  appear  in  the  record  and 
hence  it  will  be  presumed  that  all  questions  of  fact,  aside  from 
the  one  to  which  the  exception  relates,  were  properly  submit- 
ted to  the  jury  and  that  they  decided  them  in  favor  of  the 
plaintiff.  This  exception  raises  the  question  whether  the 
notice  signed  by  the  attorney  who  issued  the  execution  was, 
under  all  the  circumstances,  effective  as  a  discharge  of  the 
prisoner.  The  defendant  insists  that  an  attorney  has  no 
power,  by  employment  as  such,  to  discharge  a  defendant  taken 
'in  execntion.  (Jackson  v.  BartUtt^  8  J.  R.  361;  Kellogg  v. 
GiU>ert,  10  id.  220;  Simontmi  v.  BarreU,  21  Wend.  362.) 
On  the  other  hand  the  plaintiff  argues  that,  as  the  judgment 
was  for  costs  only,  the  attorney  had  absolute  control  of  the 
remedies  given  for  its  collection  ;  and  that  as  tlie  sheriff  had 
notice  of  the  fact  through  the  recitals  in  the  execution,  he 
should  have  recognized  the  paper  as  a  valid  discharge.  {Tun- 
Miall  V.  Winton,  31  Hun,  219 ;  Marshall  v.  3leech,  51  N.  Y. 
140 ;  ShackleUm  v.  Hart,  20  How.  Pr.  39.) 

Without  passing  upon  these  questions,  we  are  of  the  opinion 
that  the  act  of  the  attorney  in  directing  a  discharge  could  not  be 
disr^iarded  by  the  defendant,  as  in  the  absence  of  suggestive  or 
significant  circumstances,  he  had  no  right  to  presume  that  an 
officer  of  the  conrt  had  acted  in  violation  of  his  duty.  It  is  pro- 
vided by  section  1260  of  the  Code  of  Civil  Procedure  that  tlie 
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docket  of  a  judgiiieut  must  be   cancelled   and   discharged   by 
the  clerk  in  wliose  office  the  judgment  roll  Is  tiled,  upon  liHng 
with  him  a  satisfaction    piece   describing  the   judgment   and 
executed,  if  made  \^nthin  two   yeara  after   the   filing   of  tlie 
judgment  roll,  "by   the   attorney   of  record   of   the    party." 
Thus  the  power  of  the  attorney  to  acknowledge  satisfaction  is 
clear  and  the  duty  of  the  clerk  to  recogiuze   it   by   cancelling 
the  judgment,  as  docketed,  imperative.     Assuming  that,  even 
in  the  case  of  a  judgment  for  costs  only,  the  attorney   has  no 
right,  as  between  himself  and  his  client,  {Beers  v.  Hendrick- 
s<m^  45  N.  Y.  665),  without  express  authority,  to  issue  a  satis- 
faction piece  unless  the  judgment  is  paid,  that  does  not   affect 
the  duty  of  the  clerk,  at  least  in  the  absence   of   notice.     The 
command  of  the  statute  is  that  the  docket   of  the  judgment 
m  Hst  be  cancelled  and  discharged  by  liim.     Service  upon    the 
sheriff  of  a  certified  copy  of  a  discharge   by   the   clerk  of    a 
judgment  would  ])e  notice  to  him  that  his  ])ower  to  collect    an 
execution  issued  ujwn  such  judgment   was   at  an   end.     Less 
formal  notice  while  not  conclusive  upon  him  might  charge  him 
wit^i  the  duty  of  making  inquiry  before  taking  further  action 
and  he  would  be  entitled  to  a  rea^^nable  time  for  that  purpose. 
If  when  a  judgment  is  paid  to  the  attorney,  the  judgment 
debtor  is  in  custody,  either  actual  or  constructive,  under  an 
execution  issued  against  his  person  upon  such  judgment,  it  is 
manifestly  within  the  power  of  the  attorney  to  authorize  the 
sheriff  to  discharge  him.     The  power  to  issue  a  satisfaction 
piece  implies  a  power  to  discharge  and  while  neither  power 
may  be  exercised,  as  between  the  attorney  and  his  client,  to 
the  injury  of  the  latter,  third  persons,  in  the  al>8ence  of  notice 
to  the  contrary,  have  the  right  to  presume  that  the  power, 
when  exercised,  was  authorized  by  the  client,  either  expressly, 
or  by  virtue  of  the  original  retainer.     When,  therefore,  the 
direction  to  discharge  wa«  served  upon  the  sheriff,  on   the 
occasion  in  question,  the  presumption  arose  that  it  was  duly 
authorized,  because  it  was  within  the  apparent  powers  of  the 
attorney.     Moreover,  if  an  attorney  does  an  act,  which  wonld 
be  a  violation  of  his  duty,  unless  a  certain  condition  had  first 
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been  performed,  it  will  be  presumed  that  such  condition  was 
performed.  (2  Best  on  Evidence,  [Wood's  ed.]  641-645 ;  ffam- 
Hum  V.  Wright,  37  N.  Y.  502;  Coming  v.  Southlcmd,  3 
ffiU  652. 

It  follows  that  when  the  order  to  discharge  the  plaintiff 
from  custody  by  virtue  of  the  execution  against  his  person, 
reached  the  sheriff,  it  was  accompanied  witli  the  presumption 
of  lawful  authority.  While  this  presumption  may  not  have 
been  conclusive  upon  the  defendant,  it  required  some  action 
on  his  part.  Having  received  the  discharge  without  objec- 
tion, he  was  bound  to  return  it,  or  give  notice  that  he  required 
something  further  or  else  to  act  upon  it  as  sufficient.  He 
Detained  it  for  twenty-four  days  without  notice  or  question 
and  then  treated  it  as  a  nulHty.  If  he  was  in  doubt  as  to  the 
authority  of  the  attorney,  it  was  his  duty  under  the  circum- 
stances to  say  so.  If  he  wanted  further  proof,  he  should  have 
demanded  it.  If  he  had  any  reason  to  question  the  sufficiency 
of  the  discharge,  or  for  refusing  to  comply  with  it,  he  should 
have  made  it  known,  so  that  the  plaintiff  would  have  had  an 
opportimity  to  remove  the  objection.  But  he  said  notliing 
and  did  nothing,  leaving  it  to  be  inferred  that  he  was  satisfied 
in  all  respects.  Therefore,  when  he  caused  the  plaintiff  to  be 
re^irrested,  under  the  facts  as  the  jury  is  presumed  to  have 
found  them,  he  acted  at  his  peril  and  must  suffer  the 
consequences. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Thk  Buffalo  Cemetery  Assocla.tion,  Appellant,  v.  The  Cnr 
of  Buffaijo,  Respondent. 

A  gpedal  statute  providing  for  a  particular  case,  as  applicable  to  a  partic- 
ular locality,  is  not  repealed  by  a  statute  general  in  its  terms  and  appH- 
cation,  unless  the  intention  of  the  legislature  to  repeal  or  alter  the 
special  law  is  manifest,  although  the  terms  of  the  general  act  would,  if 
strictly  construed,  but  for  the  special  law,  include  the  case  or  cases  pro- 
vided for  by  it. 
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Accordingly,  hdd,  tixat  as  the  right  to  make  assessments  upon  the  lands  of 
cemetery  associations  in  the  city  of  Buffalo,  is  provided  for  by  the 
local  laws  applicable  to  that  city  alone  (chap.  519,  Laws  of  1870;  chap. 
154,  Laws  of  1871),  which  authorize  an  assessment  upon  such  lands  for 
grading  an  adjoining  street,  those  provisions  were  not  repealed  by  the  act 
of  1879  (chap.  310,  Laws  of  1879),  which  declares  that  no  land  actually  used 
for  cemetery  purposes  shall  be  sold  under  execution  for  any  tax  or 
assessment;  and  that  such  an  assessment  was  valid. 

Also,  ?u'ld,  the  fact  that  said  act  of  1879  especially  excludes  the  city  of 
Rochester,  did  not  authorize  the  inference  of  an  intent  to  repeal  the  said 
acts  applicable  to  Buffalo. 

Reported  below  (43  Hun,  127). 

(Argued  November  27,  1889  ;  decided  December  10,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fiftli  judicial  department,  entered 
upon  an  order  made  January  25,  1887,  which  affirmed  a  judg- 
ment in  favor  of  defendant  entered  on  the  decision  of  the 
<;ourt  on  trial  at  Special  Term. 

This  action  was  brought  to  have  a  certain  assessment  imposed 
by  the  defendant  upon  the  lands  of  the  plaintiil,  for  the  grading 
of  a  street  adjoining  it's  property  declared  to  be  void,  and  the 
•collection  thereof  perpetually  restrained. 

The  trial  court  adjudged  the  assessment  valid  and  dismissed 
the  complaint  ui)on  the  merits. 

Ed7nu7id  J,  Plurnl^j  for  appellant.  By  the  provisions  of 
chapter  154  of  the  Laws  of  1871,  all  cemetery  lands  in  the 
•city  of  Buffalo  were  made  subject  to  the  provisions  of  section 
10  of  the  "  Act  to  incorporate  cemetery  associations,"  passed 
April  27,  1847.  (Laws  of  1871,  chap!!  154,  §§  2,  3;  Buf- 
falo City  Cemetery  v.  City  of  Buffalo,  46  N.  Y.  506 ;  Ileck' 
man  v.  Pinkney,  81  id.  215 ;  Peaj)!^  v.  G,  cJ&  S,  T.  Co.,  98 
id.  78  ;  PeopU  v.  Jaehne,  103  id.  195.)  The  ax^ts  of  1870  and 
1871,  referred  to  under  the  last  point,  in  no  M^y  changed  or 
affected  the  previously  existing  provisions  of  law  applicable  to 
assessments  upon  cemetery  lands  in  the  city  of  Buffalo,  as 
interpreted  and  construed  by  the  Court  of  Appeals.  {Buffalo 
City  Cemetery  v.  B^iffalo,  46  N.  Y.  506 ;  Van  Denhuhr  v. 
Village  of  Gremhush,  66  id.  1  ;  People  v.  G.  c&  S.  T,  Co.,  98 


1889.]  Buffalo  Cemetery  Assn.  v.  City  of  Buffalo.        63 
Statement  of  case. 


id.  67 ;  Stradliny  v.  Morgan^  1  Plowd.  199,  204 ;  People  v. 
Jaehn^y  103  N.  Y.  182.)  The  defendant  had  no  power  to 
make  the  assessment  in  question  upon  plaintiffs  land. 
(Session  Laws,  1879,  chap.  310 ;  In  re  S  A.  3L  K  Chvrch, 
66  N.  Y.  398,  400 ;  In  re  Cram,  69  id.  461 ;  State  v. 
Xewarky  36  N.'  J.  478;  JImoard  College  v.  Aldei'^nan,  etc, 
104  Mass.  470;  I^ws  of  1847,  §  10 ;  Laws  of  1854,  chap.  234, 
§  9 ;  PraU  v.  Mnnson,  84  N.  Y.  588 ;  PeopU  v.  G.  c&  S.  2\ 
Co.  98  N.  Y.  78 ;  PeojH^.  v.  Jaehne,  103  id.  195 ;  IIo^^i  v. 
Cantwell,  108  id.  263-4;  People  v.  O' Neil  109  id.  251; 
Anderson  v.  Aiidersmi,  112  id.  110-111-112;  United  States  \, 
Clajlin  97  TJ.  S.  546.)  It  is  evident  from  section  3  of  chap. 
310  of  the  act  of  1879,  that  the  legislature  intended  that  the 
provisions  of  the  act  should  apply  to  lands  in  all  localities  of 
the  State  except  to  those  held  by  the  city  of  Rochester.  (Tink- 
ham  V.  Tapscott^  17  X.  Y.  152,  153;  People  v.  Lac&tnhe,  99 
id.  49;  Cooley  on  Tax'n.  [2d  ed.]  264-265.)  The  limitation  con- 
tained in  section  9  of  chapter  275  of  the  Laws  of  1880, 
requiring  an  action  to  be  brought  within  one  year  after  tlie 
delivery  of  the  assessment-roll  to  the  treasurer,  lias  no  applica- 
tion to  this  case,  the  making  of  the  assessment  being  prohibited. 
ill.  S.  F.  Ass'n  V.  Mayor,  etc.  47  Hun,  446,  451 ;  Nat.  Bank 
V.  Efm  ira,  53  N.  Y.  49, 54, 58-9 ;  Jex  v.  Mayor,  etc.,  1 03  id.  541  ; 
Ferguson  v.  Crawford,  70  N.  Y.  253 ;  Craig  v.  Andes,  93  id. 
411 ;  Jackson^  v.  Andrews^  7  Wend.  152 ;  Livlngst<m  v.  /\  /. 
Co.  9  id.  511 ;  In  re  S.  A.  M.  E.  Chvrch,  m  N. Y.  400 ;  In  re 
Cram.  69  id.  461 ;  //.  F.  S.  Ass.  v.  Mayor,  etc.  4  Hun,  451  ; 
Schoener  v.  lissauer^  107  N.  Y.  116-17 ;  Miner  v.  Beehnan, 
50  id.  343 ;  Strang  v.  Cook,  47  Hun,  46 ;  People  ex  rel.  v. 
Haupt,  104  N.  Y.  381 ;  People  ex  rel.  v.  Hicks,  105  id.  202.) 
The  limitation  clause,  in  so  far  as  it  may  be  said  to  have  been 
intended  to  operate  as  a  bar  to  the  maintenance  of  this  action 
is  obnoxious  to  the  clause  of  the  Constitution  which  prohibits 
the  taking  of  a  person's  property  without  due  proceas  of  law. 
(Constitution,  N.  Y.  art.  1,  §  6.)  Under  defendant's  charter, 
an  action  in  equity  is  the  proj^er  ixjmedy.  (Laws  of  18S(»,  chap. 
275,  413,  ^§  8,  9-   7?^/;//*^?/  v.  Bvfaio,  97  X.  Y.  114;  T.   0\ 
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Sem.  V.  Cramer,  98  id.  121 ;  Steicart  v.  Crysler,  100  id.  378.) 
"  The  power  to  impose  a  tax  on  real  estate  and  to  sell  it  when 
there  is  a  failure  to  pay  the  tax  is  high  prerogative,  and  should 
never  be  exercised  where  the  right  is  doubtful."  {Jex  v. 
Mayor,  etc.,  103  N.  Y.  536 ;  Beatty  v.  Knmder,  4  Pet,  170; 
Wright  V.  Brigys,  2  Hill,  76 ;  Sharp  v.  Spier,  4  id.  84-86 ; 
O'D&nneU  v.  Mclntyre,  37  Hun,  618 ;  Brevoort  v.  BrooklyUy 
89  N.  Y.  133.) 

Frank  C.  Lavgldin  for  respondent.  The  general  rule  of 
law  is  that  all  property  shall  bear  its  just  proportion  of  the 
burden  of  taxation ;  all  property  is  subject  to  taxation  and 
the  sovereign  power  cannot  be  held  to  have  relinciuished  its 
right  to  tax,  except  by  clear  and  unmistakable  language,  and 
the  burden  of  establishing  the  exemption  is  on  the  party 
claiming  it.  (Cooley  on  Tax.  [2d  ed.]  203,  204,  205,  207 ; 
Desty  on  Taxation,  132,  136.)  The  charter  of  the  plaintiff 
does  not  exempt  its  lands  from  the  assessment  complained  of. 
(I^ws  of  1870,  chap.  519,  §§  7,  10 ;  Tale  v.  Trustees,  etc\, 
4  Denio,  520;  Baklirln  v.  City  of  Omreyo^  2  Keyes,  132; 
McCollough  V.  Mayor,  etc.,  23  Wend.  458 ;  B.  C  Cemetery 
V.  City  of  Biiffah),  46  N.  Y.  506;  Richardson  y  City  of 
BrfH)klyn,  34  Barb.  569 ;  Baker  v.  City  of  Utica,  19  N.  Y. 
326  ;  Laws  of  1847,  chap.  133,  §  10.)  Tlie  lands  of  the  plaintiff, 
lying  within  the  limits  of  tlie  city  of  Buffalo,  are  subject  to  the 
provision  of  the  chai^ter  of  the  city  of  Buffalo  which  provides 
that  the  expense  of  paving  streets  shall  be  defrayed  by  local 
assessments  and  that  no  lands  in  said  city  shall  be  exempt  there- 
from. Laws  of  1870,  chap.  519,  §  21 ;  People  v.  O'Brien,  38  N. 
Y.  193 ;  PeirpU  v.  SupWs,  43  id.  10 ;  Huher  v.  People,  49  id, 
132 ;  Laws  of  1870,  chap.  519,  §§  7, 10,  21 ;     VanDenJyary  v. 

Village  of  Greenbtish,  (oQ  N.  Y.  1 ;  WhippU  v.  Christian,  80 
id.  523 ;  McKenna  v.  Edman^toiie,  91  id.  231 ;  Fitzgerald  v. 
( 'hapneys,  2  John.  &  H.  31 ;  Puniell  v.  W,  N,  W,  W.  (  Va  10  C.  B. 
[N.  S.]  575 ;  Matter  of  Goddard,  94N.  Y.  544 ;  Matter  Qf  Eoer- 
greens,  47  id.  216 ;  Rounds  v.  Waymath  Burough,  81  Pa.  395  ; 

Woodw.  Cotn'rs,  58Cal.  561 :  City  of  Harrishirgh  v.  Sheck,  104 
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Pa.  53 ;  People  ex  rel  v.  Supers.  40  Hun,  353 ;  In  re  Ktuiiist^  101 
N.  Y.  183;  Bumham  v.  Onderdonk^  41  id.  425 ;  Mc  Vey  v. 
Mc  Vey^  51  Mo.  406 ;  Covington  v.  City  of  East  St.  Zouisy  78 
111.  548 ;  In  re  Crurjer,  89  N.  T.  401 ;  2fark  v.  State,  97  id. 
572 ;  People  v.  Bd,  ofSvp'ra.  103  id.  547 ;  19  Viner'e  Abridg. 
525 ;  McCarter  v.O.A.  Soc,  9  Cow.  437 ;  Williaim  v.  Potter,  2 
Barl).  316 ;  Fitzgerald  v.  Chapneys,  2  Johns.  &  H.  31 ;  Whipple 
y.  Christian,  SO  If.  Y,  623  \  McKenna\.  Edmamtons,  91  id. 
231 ;  4  N.  Y.  S.  R.  229 ;  Bumham.  v  Onderdmik,  41  N.  Y. 
425;  Laws  of  1811,  chap.  154;  People  v.  O'Brien,  38  N.  Y. 
193;  In  re.  K  Y.El.R.R.  Co.  70  id.  327-349;  PeopU  v. 
^nper.  43  id.  10 ;  Iluber  v.  People,  49  id.  132.)  Assuming 
that  the  lands  of  the  plaintiff  were  exempt  from  assessment, 
that  famishes  no  ground  for  a  suit  in  equity.  ( WeUs  v.  City 
of  Buffalo,  80  N.  Y.  253 ;  Phelps  v.  Mayor,  etc.,  20  N.  Y. 
S.  R  238 ;  112  N.  Y.  216 ;  Diefeithaler  v.  MoA/cyr,  etc.,  19 
X.  Y.  S.  R  126 ;  Laws  of  1870,  chap.  517.  §§  24, 29,  36.) 

Parker,  J.  The  conclusion  of  the  courts  below  as  to  the 
validity  of  the  assessment  in  question  is  in  accord  with  the 
result  at  which  we  have  arrived.  In  the  opinions  ^vritten  at 
both  Special  Term  and  the  General  Term,  the  proposition 
involved  was  so  thoroughly  considered  as  to  require  but  little 
discussion  in  this  court.  It  is  not  questioned  but  that  prior  to 
the  passage  of  chapter  310  of  the  Laws  of  1879,  the  local 
authorities  possessed  the  power  of  making  an  assessment  for 
grading  and  paving  adjoining  plaintiff's  premises.  It  was  so 
determined  by  this  court  in  the  case  of  the  Buffalo  City  Ceme- 
tery V.  City  of  Buffalo,  (46  N.  Y.  506).  But  the  act  refer- 
ed  to  is  a  general  act  and  declares  that  no  land  actually  used 
for  cemetery  purposes  shall  be  sold  under  execution  for  any 
tax  or  assessment.  If  that  act  be  applicable  to  lands  owned 
and  used  for  cemetery  purposes  witliin  the  limits  of  the  city 
of  Buffalo,  the  assessment  in  question  is  ^mla^vful.  The  act  of 
1 879  did  not  in  tenns  repeal  other  statutes  then  existing. 
Whether  it  did  repeal  by  implication  the  local  and  special  acts 
authorizing  the  assessment  in  question  is  therefore  one  of 
SiCKELS— Vol.  LXXIIL    9 
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legislative  intent.  It  is  a  rule  of  eonstniction  tliat  a  sj^ecial 
statute  providing  for  a  particular  case,  or  applicable  to  a  par- 
ticular locality,  is  not  repealed  by  a  statute  general  in  its  terms 
and  application  unless  the  intention  of  the  legislature  to 
repeal  or  alter  the  special  law  is  manifest,  although  the  tenns 
of  the  general  act  would,  taken  strictly  and  but  for  the 
special  law,  include  the  case  or  cases  j)rovided  for  by  it. 
( Van  Denhuvyh  v.  Yilhtge  of  Greenbrnh,  6(5  N.  Y.  1 ; 
Whljyple  V.  Chri4itum^  80  id.  525.) 

A  brief  reference  to  the  statutes  discloses  that  at  the  time  of 
the  passage  of  the  act  referred  to,  an  assessment  of  the  char- 
acter of  the  one  in  question  was  authorized  by  local  statutes 
relating  to  lands  within  the  limits  of  the  city  of  Buffalo. 

Tlie  plaintiff  was  incorporated  pursuant  to  chapter  234  of 
the  Laws  of  1854,  entitled  ''  An  act  to  incorporate  The  Buffalo 
Cemetery  Association."  l?y  chapter  519  of  the  Laws  of  1870, 
the  charter  of  the  city  of  Buffalo  was  revised,  and  therein  it 
was  provided  that  ''  no  lands  in  the  city  shall  be  exempt 
from  local  assessments,  any  statute  to  the  contmry  nothw^ith- 
sfcanding." 

Thereafter  was  enacrted  chajjter  154  of  the  Laws  of  1871 
entitled  *'  An  act  to  amend  the  charter  of  The  Buffalo  City 
f-emetery  Association,"  and  to  restore  the  exemptions  of  cem- 
eteries in  said  city  from  local  assessment."  The  second  sec- 
tion provided  that  the  lands  of  cemetery  associations  in  the 
city  of  Buffalo  shall  be  exempt  from  taxes,  rates  and  assess- 
ments to  the  extent  provided  in  section  10  of  ''  The  act  to 
incorjiorate  cemetery  associations,"  ])assed  April  27,  1847. 
The  third  section  provided  that  such  exemptions  shall  not 
apply  to  assessments  for  grading  or  paving  such  parts  of  street*^ 
or  sidewalks  as  shall  be  in  front  of  and  bounded  upon  the 
lands  of  said  cemetery  associations. 

It  is  apparent,  therefore,  that  the  right  to  make  an  assess- 
ment against  the  lands  of  cemetery  associations  within 
the  limits  of  the  city  of  Buffalo,  was  provided  by  local  laws 
applicable  to  that  city  alone.  Therefore,  within  the  rule  laid 
down  in  the  cases  cited  supra,  the  legislature  will  not  be  pre- 
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fiunied  to  have  intended  tlieir  repeal  by  the  enactment  of 
chapter  310  of  the  Laws  of  1879,  unless  such  intention  is 
manifest. 

Our  attention  is  called  to  but  one  feature  of  the  enactment 
from  which  it  is  claimed  an  inference  of  an  intention  to  repeal 
the  local  act  can  l)e  drawn.  It  is  claimed  that  such  intent 
is  inferable,  from  the  fact  that  th^  city  of  Rochester  is 
expressly  excluded  from  its  provisions.  We  think  McKenna 
V.  Edmund^Ume  (91  N.  Y.  231),  is  authority  for  denying  that 
the  exception  affords  an  inference  of  such  intention. 

The  judgment  should  be  affirmed. 

All  concur,  except  Bradley  and  IIaiuht,  JJ.,  not  sitting. 

Judgment  affirmed. 


WiLHELMiXA  IIaack,  Appellant,  r.  John  Weicken,  et  al.,  as 
Executors,  etc.,  et  al..  Respondents. 

H.  died  seized  of  certain  real  estate  and  leaving  four  children,  of  whom 
plaintiff  is  one.  They  entered  into  an  agreement  for  partitioning  the 
land  among  themselves,  by  the  terms  of  which  plaintiff  was  to  take  her 
interest  in  a  lot  valued  at  $20,000.  This  was  to  be  conveyed  by  the  own- 
ers to  J.,  one  of  their  number,  who  was  to  conve.y  the  same  to  plaintiff 
and  her  husband  as  tenants  in  common,  upon  payment  by  the  husband 
of  $10,000  to  a  sister  of  the  plaintiff.  J.  received  a  conveyance  from 
his  co-tenants  in  common,  and  directed  the  scrivener  to  draw  a  deed, 
from  him  to  plaintiff  and  husband,  as  agreed,  but  the  scrivener,  by 
the  direction  of  tne  husband,  made  out  the  deed  to  him  alone ;  this  was 
executed  by  J.  without  any  knowledge  of  the  variance  from  his  instruc- 
tions and  w^ith  the  intention  on  his  part  of  carrying  out  the  agreement; 
the  change  was  not  discovered  by  him  or  plaintiff  until  after  the 
death  of  the  husband,  and  she  received  no  consideration  for  the  transfer 
of  her  interest  to  him.  In  an  action  to  have  said  deed  reformed  by 
inserting  plaintiff's  name  as  a  grantee,  lidd,  that  J.,  in  taking  title  for 
purposes  of  the  agreement,  did  so  as  trustee,  and  had  no  authority  to 
convey,  otherwise  than  as  stipulated  ;  that  as  to  him  and  plaintiff,  there 
was  a  mutual  mistake  of  fact,  which  entitled  her  to  tike  relief  sought, 
as  the  portion  of  the  agreement  requiring  him  to  convey  to  the  hus- 
band an  undivided  half  was  independent  of  that  requiring  the  convey- 
ance to  plaintiff,  and  gave  the  brother  no  power,  riglit  or  authority  to 
change,  alter,  or  modify  the  agreement  to  convey  to  her ;  that  plain^ 
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tiff's  husband  occupying  that  confidenlial  relation  to  her,  and,  having 
obtained  the  conveyance  as  he  did,  the  burden  was  cast  upon  him  and 
his  successors  in  title,  of  showing  that  the  conveyance  was  free  from 
fraud  or  mistake. 

Also,  ?iM,  that  plaintiff's  rights  would  not  be  affected  if  it  appeared  that 
her  husband  acted  for  her  as  her  agent;  in  which  case,  having  procured 
the  conveyance  of  her  interest  to  himself  without  her  knowledge  or  con- 
sent, she  was  entitled  to  have  it  adjudged  that  he  took  title  in  trust  for 
her.  (1  R.  S.  728,  §g  51,  52). 

Plaintiff's  husband  left  a  will  by  which  he  devised  to  her  certain  real 
estate  which  was  worth  about  $8,000  above  incumbrances,  and  bequeathed 
her  $10,000.  in  cash,  in  lieu  of  dower.  After  various  legacies  he  gave  his 
residuary  estate  to  beneficiaries  named.  The  personal  estate  was  more 
than  enough  to  pay  the  debts  and  legacies.  Plaintiff  accepted  the  pro- 
vision made  for  her  in  the  will;  the  court  found  that  this  acceptance 
amounted  to  an  election  under  the  will  and  preclude<l  her  from  setting  up 
any  legal  or  equitable  claim  of  her  own  to  the  real  estate  in  suit.  Held, 
error;  that  the  residuary  clause  only  covered  property  which  belonged  to 
the  testator,  and  no  intent  could  be  inferred  to  devise  the  real  estate 
which  he  knew  equitably  belonged  to  his  wife;  and  so  the  provisions  of 
the  will  were  not  inconsistent  with  plaintiff's  claim. 

JIauck  V.  Wetckm  (42  Hun,  486),  reversed. 

(Argued  October  22,  1889 ;  decided  December  17,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  of  tlie  first  judicial  department,  entered  upon 
an  order  made  December  31,  1886,  which  affirmed  a  judg- 
ment in  favor  of  defendants,  entered  upon  a  decision  of  tlie 
court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Mattheio  Hale  for  appelant.  The  trial  court  erred  in  its 
conclusion  that  the  plaintiil  had  not  any  right,  title  or  interest 
in  tlie  lands  and  premises  in  question,  and  that  said  lands  and 
premises  vested  in  the  residuary  devisees  of  Heinrich  A.  Haack. 
(1  Wai^h.  on  Keal  Property,  176,  179 ;  4  Kent's  Com.  39 ; 
Stow  V,  Tiff%  15  Johns.  458 ;  Ilazelton  v.  Lesure^  9  Allen, 
24 ;  King  v.  Stetson,  11  id.  407  ;  Stehlm  v.  Golding,  15  N.  Y. 
S.  R  814 ;  Boyd\,  De La Montagnie,  73  N.  Y.  498,  502 ;  1 R. 
S.  728,  §§^51,  53 ;  Day  v.  lioth,  18  N.  Y.  448 ;   Louiuhury  v. 
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Purdyj  Id.  515;  Siemori  v.  Sehtirrk^  29  id.  598 ;  Falrchild 
V.  Fairchild^  64  id.  471,  476.)  The  court  below,  both  at 
General  and  Special  Term,  erred  in  holding  that  plaintiff  was 
precluded  from  asserting  her  equitable  interest  in  the  premises 
by  reason  of  her  accepting  the  benefit  conferred  upon  her  by 
the  will.  Havens  v.  Saekett,  15  N.  Y.  365,  369  ;  0/e7ne?itsm 
V.  Ganby^  1  Kee,  309 ;  1  Jannan  on  Wills,  451,  452 ;  Duin- 
mer  v.  Pitcher^  2  Myl.  &  K.  202 ;  Havens  v.  Saclett^  15 
N.  Y.,  365,  370 ;  Perm^lvanm  Co,  v.  StoJce-s,  61  Pa.  St.  136  ; 
Gre^m-yy,  Gate^,  SO  Gratt.  S3;  Bitch  v.  Sennott,  117  111. 
363;  2'r  S.  57,  ^§  4,  5;  Beck  v.  McGillis,  9  Barb.  35; 
1  Jannan  on  Wills,  453,  454 ;  1  Washburn  on  Real  Property, 
676 ;  McDermott  v.  Frerich,  15  N.  J.  Eq.  81 ;  4  Kent's 
Com.  363 ;  Havem  v.  Sackett,  15  N.  Y.  3(55 ;  Ditch  v.  Sen- 
noU,  117  III.  362;  Church  v.  KemUe,  5  Sim.  525:  2  Story's 
Eq.  Juris.,  §§  1086,  1089,  1097,  1098 ;  Blake  v.  Bunlnti^, 
I  Ves.  515 ;  Ranclyffe  v.  Parkyns,  6  Dow.  149,  169,  185 ; 
Kerr  on  Fraud,  453;  Wdls  v.  Robinson,  13,Cal.  133,  142; 
Pu^ey  V.  DesboHvrH\  3  P.  Wms.  315  Hindh^y  v.  Hlndley, 
29IIun.  318. 

Rudolph  RaJje  for  respondent.  The  plaintiff's  exception 
to  the  finding  of  faqt  that  no  mistake  was  made  in  omitting 
her  name,  as  one  of  the  grantees,  from  the  conveyance  sought 
to  be  reformed,  is  not  tenable.  (Bispham  on  Eq.  [4th  ed.],  240  ; 
Mead  V.  W.  F,  Ins,  Co,,  64  N.  Y.  453,  455.)  The  plaintiff's 
claim  is  also  subject  to  the  further  objection  that  it  is  barred 
by  invoking  against  it  the  equitable  doctrine  of  "  Election." 
{Thelusson  v.  Woodford,  13  Ves.  226 ;  1  Russ.  &  Mylm,  254 ; 
1  Dow,  249;  Kerw.Wanchope,  1  Bligh,  2 1 ,  22 :  Tibhitts  v. 
TihhHU,  19  Yes.  663;  Xoys  v.  Mordaunt,  2  Vem.  581; 
Havens  v.  SacketU  15  X.  Y.  369 ;  Pomeroy  on  Ecj.  Juris.  509, 
§  466 ;  Waters  v.  Howard,  1  Md.  (Ui.  112.)  The  exception  of 
plaintiff  to  the  refusal  of  the  court,  to  find  *"  that  by  reason 
of  fraud  the  plaintiff^s  name  was  omitted  as  one  of  the  gran- 
tees in  the  deed  in  (juestion  should  not  be  sustained."  (Bigelow 
on  Frauds,  450  ;  F'aure  v.  Martin.  7  N.  Y.  210,  218  ;  BaJfey  v. 
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lii/de)*,  10  id.  363  ;  Chautauqua  Bank  v.  White.  6  id.  236 ;  39 
Cal.  532. 

IIaioht  J.  Tliift  action  was  brought  for  tlie  reformation  of 
a  deed  executed  by  John  All>ert  Ropke  to  Ileinnch  A.  Haack, 
dated  tlie  6th  day  of  October,  1870,  conveying  certain  real 
estate  in  tlie  city  of  New  York,  by  inserting  the  name  of  the 
plaintiff  as  one  of  the  grantees  therein  and  adjudging  her  to 
l)e  the  owner  of  one  undivided  lialf  tliereof . 

The  trial  court  has  found  as  facts  that  William  Ropke  died 
seized  of  two  parcels  of  real  estate,  one  situated  in  the  city  of 
Brooklyn,  and  the  other  in  tlie  city  of  New  York,  each  valued 
at  the  sum  of  $20,000;  that  he  left  him  surviving 
three  daughters  and  one  son,  of  which  the  plaintiff  was 
one,  who  had  become  vested  as  tenants  in  common  of  tlie  real 
estate  so  left  by  him  ;  that  on  or  about  the  Oth  day  of  October, 
1879,  they  entered  into  an  agreement  to  the  effect  that  the 
lands  situated  in  the  city  of  Brooklyn  should  be  conveyed  to 
the  plaintiff's  brother,  John  Ropke,  upon  payment  by  him  of 
the  sum  of  $10,000  to  one  of  the  plaintiff's  sisters;  and  that 
the  lands  situated  in  tlie  city  of  Xew  York  should  l)e  con- 
veyed to  him  in  order  that  the  same  should  be  conveyed  by 
him  to  the  plaintiff  and  her  husband,  lleinrich  A.  Ilaack,  upon 
payment  by  her  husband  of  the  sum  of  1 10,000  to  the  other 
sister ;  that  the  plaintiff's  interest  in  the  estate  should  remain 
in  the  New  York  property;  that  instniments  in  writing 
intended  to  execute  and  consummate  the  agreement  were 
executed  and  delivered,  and  the  sums  of  money  so  agreed  were 
paid  by  John  Ropke  and  the  plaintiff's  husband  respectively ; 
that  the  deed  executed  by  John  A.  R()))ke  of  the  New  York 
property,  pursuant  to  the  agreement,  ran  to  lleinrich  A. 
Ilaaek,  the  plaintiff's  husband,  as  the  sole  grantee ;  and  that 
the  plaintiff  received  no  consideration  whatever  for  conveymg 
her  interest  in  the  estate  of  her  father  to  her  husband  ;  that 
she  did  not  know  of  it  until  after  the  death  of  her  husband 
and  until  the  month  of  September,  1883,  but  had  always  under- 
stood and  believed  that  the  title  liad  been  taken  in  the  name 
of  herself  and  her  husl)and,  jnirsuant  to  the  agreement. 
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The  trial  court  further  found  as  a  fact  that  no  mistake  was 
made  in  omitting  from  the  deed  mentioned,  the  name  of 
the  plaintiff  as  one  of  the  grantees  or  parties  of  the 
second  part ;  and,  as  conclusions  of  law,  that  it  was  valid  and 
effectual  as  against  the  plaintiff  and  conveyed  the  entire  title 
to  her  husband. 

Exceptions  were  taken  to  the  last  finding  of  fact  as  well  as 
to  the  conclusions  of  law. 

There  is  an  apparent  conflict  in  the  finding  of  fact  to  the 
effect  that  there  was  no  mistake  in  omitting  from  the  deed  the 
name  of  the  plaintiff,  with  the  findings  that  precede  it.  It  is 
our  duty  to  see  if  they  can  be  reconciled.  {Green  v.  Roicorth^ 
113  N.  Y.  402.)  We  have,  therefore,  examined  the  case  with 
some  care  for  the  purpose  of  determining  what  was  intended 
by  the  trial  court  in  making  this  finding.  Upon  referring  to 
the  requests  to  find  which  were  submitted  ])y  the  plaintiff,  the 
trial  court  repeated  the  finding  of  the  partition  agreement  of 
the  children  of  William  Ropke,  and  that  the  conveyance  was 
to  be  made  by  them  to  John  Ropke,  and  that  he  was  to  convey 
the  New  York  property  to  the  plaintiff  and  her  husband  upon 
the  payment  by  the  husband  of  the  sum  of  $10,000  to  one  of 
the  sisters,  "and  that  the  plaintiff's  interest  in  the  said  estate 
should  remain  in  said  New  York  property,"  and  that  the 
instruments  in  writing  intended  to  execute  and  consum- 
mate the  agreement  were  executed  and  delivered,  etc. 
Thus  finding  that  so  far  as  John  Ropke  was  concerned  that 
he  executed  the  deed  with  the  intention  and  for  the  purpose 
of  carrying  out  the  agreement.  Upon  referring  to  the  evi- 
dence we  find  that  there  was  no  (lisj)ute  about  the  agreement ; 
that  all  of  the  children  understood  it  alike ;  that  John  Ropke 
understood  that  he  was  to  convey  to  the  plaintiff  and  to  her 
husband,  and  that  the  plaintiff's  $10,000  was  to  stay  in  the 
property  along  with  her  husband,  and  that  in  executing  the 
deed  he  did  not  stop  to  read  it.  The  agreement  was  so  under- 
stood by  Mr.  Morgan,  the  executor  of  William  Ropke,  and  he 
appears  to  have  instructed  Mr.  Bradsliaw  to  draw  the  deeds  in 
conformity  therewith.     It  seems  that  Mr.  Bradsliaw  so  under- 
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stood  the  agreement,  but  he  omitted  the  name  of  Mrs,  Iltadc 
from  the  deed  because  lier  husband  stated  to  him  that  ''he  wauted 
tliat  portion  to  liis  wife  fixed  so  it  vested  in  him/'  He  testified, 
however,  that  Mrs.  Iljiaek  was  not  present,  and  that  he  did 
not  consult  lier  to  see  whether  the  arrangement  was  according 
to  her  wishes ;  that  he  did  not  ask  any  (piestions,  but  thouglit 
that  Mr.  IIaack  was  a  prettv  ciear-headed  fellow,  and  was 
taking  gcnxl  care  of  himself  to  vest  himself  with  the  property. 
The  trial  court  in  its  opinion  restates  the  agreement  as  made 
between  the  children  of  Itopke,  and  that  the  plaintiff  was  to 
take  title  to  the  New  York  property  with  her  husband,  and 
dien  refers  to  the  direction  of  tlie  plaintiff's  husband  to  the 
conveyancer  to  draw  the  deed  so  that  the  proj>erty  would  vest 
in  him,  and  upon  this  fact  appears  to  have  based  the  conclusion 
that  the  idea  of  a  mistake  in  the  transaction  could  not  l>e 
upheld.  So  that,  tis  we  understand,  the  intention  and  mean- 
ing of  the  trial  court  in  finding  that  there  was  no  mistake  in 
omitting  from  the  deed  the  name  of  the  j)laintiff,  means  that 
there  wjis  no  mistake  so  far  as  the  phiintiff's  husband  was  con- 
cerned. This  construction  removes  the  c(mflict  that  otherwise 
would  exist  between  the  findings  of  fact  as  made  and  brings 
them  into  harmony  with  the  testimony  given. 

It  next  becomes  importtmt  to  consider  the  interest  of  Ropke, 
tlie  grantor,  and  his  relation  to  the  parties.  As  we  have  seen, 
he  was  tlie  brother  of  the  plaintiff,  and  one  of  the  four  tenanis 
in  common  to  the  Xew  York  and  Brooklyn  property,  of  wliich 
his  father  had  died  seized.  They  had  agreed  uj)on  a  partition 
of  the  property  between  them.  The  sisters  luul  joined  in  a 
deed  to  him  with  the  understanding  and  agreement  that  lie 
was  to  convey  the  New  York  property  to  the  plaintiff  and  her 
husband  upon  the  payment  by  the  husband  (»f  §10,()()0  to  one 
of  the  sisters ;  that  the  plaintiff's  interest  was  to  remain  in  the 
New  York  pro[)erty.  The  plaintiff,  a^^  one  of  the  four  chil- 
dren of  William  Ilopke,'  was  seized  of  a  one-fourth  interest  of 
the  real  estate  in  New  York  and  Brooklyn.  Under  the  parti- 
tion agreement  she  was  to  convey  her  interest  in  the  Brooklyn 
property  to  her  brother,  and  her  entire  interest   in   the  real 
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estate  was  to  ve8t  iii  the  New  York  property,  wliicli  would 
make  her  interest  in  that  proi>erty  an  undivided  one-half. 
John  Ropke  in  taking  the  title  to  the  New  York  property 
under  the  agreement  to  convey,  Injcame  merely  a  trustee  for 
that  purpose.  lie  was  the  mere  conduit  through  whom  the 
title  was  transferred,  lie  had  no  authority  or  right  to  change 
the  contract  and  convey  to  other  person  or  j)erson8  than  those 
agreed  upon,  (^teldin  v,  (rolding^  15  N.  Y.  S.  R.  814; 
Stow  v.  TlffU  15  Johns.  45S;    I  Wash,  on  Real  Prop.  176.) 

The  agreement  M-as  with  the  plaintiff,  his  sister,  to  convey 
to  her  an  undivided  one-half.  Instructions  to  that  effect 
were  given  to  the  scrivener,  and  the  deed  was  executed  by 
Ropke  with  the  intention  and  for  the  purpose  of  carrying  out 
the  agreement.  They  are  lH)th  parties  to  the  agreement,  and 
certainly  as  to  them  there  was  a  mutual  mistake  in  omitting 
the  plaintiff's  name  from  the  deed.  It  is  true  -that  the  agree- 
ment also  embraced  the  husband.  lie  was  to  buy  one  of  the 
sister's  interest  for  $10,000,  and  M-as  to  receive  a  deed  of  the 
other  undivided  one-half  of  the  New  York  property,  that 
being  the  sister's  interest  which  he  had  purchased.  But  this 
portion  of  the  agreement  is  indej^endent  of  that  requiring 
Ropke  to  convey  to  tlio  plaintiff  her  interest,  and  gave  him  no 
power,  right  or  authority  to  cliange,  alter  or  modify  the  agree- 
ment to  convey  to  her. 

The  trial  court,  as  we  have  seen,  has  found  that  the  plain- 
tiff receive<l  no  consideraticm  for  the  transfer  of  her  interest 
in  the  property  to  her  husband,  and  that  she  did  not  in  fact 
know  of  it  but  understood  and  believed  the  title  to  be  in  her- 
self until  after  his  death.  FTere  there  was  not  even  a  gratui- 
tous transfer  of  the  property  from  the  wife  to  the  husband. 
There  was  no  intention  to  convey  or  understanding  that  con- 
veyance had  been  made.  In  su(»li  a  case  it  is  not  necessary 
tliat  there  should  be  a  fraudulent  intention  on  the  part  of  the 
husband  to  obtain  title.  ILiack  did  not  recpiest  the  scrivener 
to  omit  the  plaintiff's  name  from  the  deed,  but  as  the  scrive- 
ner  recolie<*ts  he  recpiested  that  the  deed  should  be  so  drawn 
that  her  interest  would  vest  in  him.  This  testimony  was  given 
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some  six  years  after  the  transaction,  and  his  recollection  may 
not  be  exact  in  reference  to  the  words  used.  Haack  might 
not  liave  intended  to  perpetrate  a  fraud  upon  his  wife.  But 
it  would  either  be  a  fraud  or  a  mistake,  which  would  be 
sufficient  to  vitiate  the  conveyance.  Occupying  the  confiden- 
tial relation  of  Inisband  and  obtaining  the  conveyance  under 
tlie  circumstances  disclosed,  casts  npon  him  the  burden  of 
showing  that  the  conveyance  was  free  from  fraud  or  mistake. 
(Boijd  V.  DeLa  Montugnie,  73  X.  Y.  498.) 

Again,  we  do  not  understand  that  the  rights  of  the  plain- 
tiflF  would  be  affected  even  though  it  should  be  found  that  her 
husband  acted  for  her  as  her  agent.  The  consideration  for 
the  conveyance  of  the  undivided  one-half  was  hers.  If  her 
husband  without  her  knowledge  and  consent  procured  the 
conveyance  to  be  made  to  him,  she  would  still  be  entitled  to 
have  it  adjudged  that  he  held  the  same  in  trust  for  her,  not- 
withstanding the  provisions  of  the  statute  which  provide  that : 
'*  Where  a  grant  for  a  valuable  consideration  shall  be  made 
to  one  person  and  the  consideration  therefor  shall  be  paid  by 
another,  no  use  or  trust  shall  result  in  favor  of  the  person  by 
whom  such  payment  shall  be  made,  but  the  title  shall  vest  in 
the  person  named  as  the  alienee  in  such  conveyance."  (1  U. 
S.,  728,  §51.) 

For  under  section  53  the  provisions  of  section  51 :  "  Do 
not  extend  to  ca^es  where  tlie  alienee  named  in  the  convey- 
ance shall  have  taken  the  same  as  an  absolute  conveyance  in 
fiis  own  name  without  the  consent  or  knowledge  of  the  person 
paying  the  consideration."  {Reltz  v.  lieitz^  80  N.  Y.  538, 
54*2.) 

We  therefore  agree  witli  the  General  Term,  so  far  as  this 
l>ranch  of  the  c^u^e  is  concerned,  that  the  plamtiff  has  estab- 
lished a  good  cause  of  action  for  a  reformation  of  the  deed. 

It  remains  to  be  seen  whetlier  she  ha^^  forfeited  that  right 
by  accepting  tlie  devise  and  legacy  contained  Iiu  the  will  of 
of  her  deceased  liusband. 

In  June,  1883,  TIeinrich  A.  Haack,  the  plaintiff's  husband, 
died,  leaving  a  hist  will  and  testament,  which  has  been  duly 
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proved  and  admitted  to  probate.  By  it  he  devised  to  his  wife, 
the  plaintiff,  the  real  estate  in  Brooklyn  on  which  he  lived,  and 
bequeathed  to  her  the  sum  of  $10,000  in  cash,  which  waa  to  be 
in  lieu  of  dower.  He  then  gave  his  gold  watch  and  chain  to 
Henry  Oest,  and  $4,000  each  to  Wilhelmina  Oest  and  Henry 
Oest,  his  nephew  and  niece.  It  then  provides:  "I  give  and 
devise  to  my  sisters,  Wilhelmina  Eopke  and  Mary  Oest,  and 
niy  brother,  Deidrick  Haack,  all  the  rest,  residue  and 
remainder  of  my  estate,  share  and  share  alike.''  The  plaintiff 
lias  accepted  the  provisions  made  in  the  will  in  her  behalf, 
and  the  trial  court  has  found  that  this  acceptance  on  her 
part  amounts  to  an  election  to  hold  under  the  will,  and 
precludes  her  from  setting  up  any  legal  or  equitable  claim  of 
her  own  to  the  real  estate  in  question.  The  rule  appears 
to  l>e  unquestioned  by  the  parties.  It  was  well  stated 
by  Denio,  Ch.  J.,  in  the  case  of  Havens  v.  Sackett  (15 
X.  Y.  365-369).  He  there  says :  "  One  who  accepts  a  benefit 
nnder  a  deed  or  will,  must  adopt  the  whole  contents  of  the 
instrument,  conforming  to  all  its  provisions  and  renouncing 
every  right  inconsistent  with  it.  For  example,  if  a  testator 
has  attempted  to  dispose  of  property  in  his  own  name  and  has 
given  a  benefit  to  the  person  to  whom  that  property  belongs, 
the  legatee  or  devisee  accepting  the  benefit  so  given  to  him 
must  make  good  the  testator's  attempted  disposition."  If, 
therefore,  the  plaintiffs  late  husband  has  devised  the  real 
estate  in  equity  l>elonging  to  lier,  her  acceptance  of  the  devise 
and  bequest,  under  the  will,  precludes  lier  right  to  maintain 
this  action.  She  cannot  accept  and  then  prevent  the  other 
devisees  under  the  will  fmm  receiving  the  portion  intended 
for  tliem.  But,  has  lie  devised  the  real  estate  which  equitably 
Iwlonged  to  hei*?  lie  knew  that  an  undivided  one-half  of  the 
property  in  question  belonged  to  her,  as  her  sole  and  separate 
property,  having  descended  to  her  from  her  deceased  father ; 
he  knew  that  he  had  taken  the  title  of  her  interest  in  his  own 
name,  vrithout  her  knowledge  or  consent;  that  e<[nitably,  it 
btill  belonged  to  Tier.  He  only  gives  to  his  l)rothers  anS  sisters 
the  residue  and  remainder  of  his  estate,  share  and  share  alike  ; 
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he  mentions  no  parcel  of  real  estate  intended  to  be  covered  by 
this  provision,  neitlier  does  he  pretend  to  give  tlieni  anything 
but  that  which  is  hi^.  So  that  we  are  unable  to  see  that  there 
is  anything  in  the  will  that  is  inconsistent  with  the  claims  of  tlie 
plaintiff.  It  is  argued  that  by  allowing  her  to  recover  her 
interest  in  the  real  estate  the  provisions  of  the  will  will  be 
f  defeated,  and  thus  it  is  e\ndent  that  he  intended  to  devise  that 
portion  of  the  real  estate  equitably  belonging  to  her ;  but  such 
does  not  appear  to  us  to  be  the  effect.  Under  the  partition 
agreement,  she  wa^  to  retain  her  interest  in  the  real  estate, 
which,  as  we  have  seen,  was  an  undivided  one-half.  This  was 
her  sole  and  separate  property.  Iler  husband  purchased  the 
interest  of  her  sister  for  $10,0()(>,  which  vested  in  him  the 
other  undivided  one-half.  Their  interests  were  separate  and 
distinct ;  it  was  that  of  tenants  in  common  and  not  of  joint 
tenants  or  tenants  by  the  entirety.  By  accepting  the  provisions 
made  for  her  by  the  will,  she  waived  lier  right  to  dower. 
Therefore,  her  husband's  undivided  one-half  of  the  real  estate 
remained  to  be  disposed  of  by  the  w\\\.  It  appears  that  a 
legacy  of  ^1(>,(K)()  was  given  to  her  and  two  other  legacies  of 
$4, (KM)  each  were  given  to  a  nephew  and  niece,  making 
$18,000.  The  report  of  the  executors  show  that  the  personal 
estate  coming  to  their  hands  amounted  to  the  sum  of  $20,567.79 
and  the  debts  amoimted  to  ^1, 7-^9.02,  leaving  a  balance  of 
$18,S2S.  17.  The  \vi\l  contains  no  provisions  charging  the 
payment  of  the  legacies  upon  the  real  estate,  and,  in  view  of 
the  fact  that  the  personal  estate  exceeded  the  amount  of  the 
legacies,  we  must  assume  tliat  he  expected  and  intended  tliat 
they  should  be  paid  out  of  his  personal  property.  This  leavejs 
his  undivided  half  of  the  real  estate  in  New  York,  which,  at 
the  time  of  his  death,  was  valued  at  |;12,5(H),  to  pass  to  hit^ 
brother  and  two  sl^tei-s,  under  the  residuary  clause,  thus  carry- 
ing out  all  of  the  provisions  of  the  will,  doing  justly  to  all 
objects  of  his  bounty  and  robbing  no  one.  If  the  conclusion 
of  the  trial  court  is  correct,  a  very  different  result  will  he 
reached,  for,  under  that  view,  the  plaintiff,  his  widow,  will  be 
left  without  any  substantial  provisions  made  for  her  support 
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and  maintenance  out  of  liis  estate.  The  real  estate  devised  to 
her  was  encumbered  by  a  mortgage  for  $5,000.  Prey,  one  of 
the  defendant's  witnesses,  testified  that  it  was  worth  about  $3,000 
aside  from  the  mortgage,  which  we  must  assume  to  be  its  full 
value.  This  added  to  the  $10,000  bequeathed  to  her,  makes 
$13,000,  the  entire  amount  that  she  get  under  the  will. 

If  the  real  estate  in  question  was  worth  $25,000  at  the  time 
of  his  death,  as  claimed  by  the  respondents,  her  half  which 
was  taken  from  her  by  her  husband  was  worth  $12,500.  The 
provisionB  of  the  will,  therefore,  but  barely  pay  her  for  that 
which  was  her  own,  and,  at  most,  leaves  her  but  $500,  which 
ahe  gets  in  lieu  of  dower,  for  her  support  and  maintenance ; 
and  this  out  of  an  estate  left  by  her  husband  of  upwards  of 
$36,000,  aside  from  her  half  of  the  real  estate.  It  does  not 
appear  to  us  that  such  was  the  purpose  or  intent  of  her 
husband. 

We  are  consequently  of  the  opinion  that  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  and  that  the  costs 
should  abide  the  event. 

All  concur,  except  Follett,  CIi.  J.,  dissenting,  and 
Bbadlet,  J.,  not  voting. 

Judgment  reversed. 
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WnxiAM  M.  Alberti,  Respondent  v.  New  Yobk,  Lake  Erie  J^^  2oI 

AND  Western  Railroad  Company,  Appellant. 

In  an  action  to  recover  damages  for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence,  evidence  as  to  the  poverty  of  the 
plaintiff,  t.  e.,  that  he  was  dependent  upon  his  earnings  for  his  support, 
is  incompetent,  as  bearing  upon  the  question  of  damages, 

OiWwf«  V.  Murphy,  (11  N.  Y.  416)  questioned. 

Inasmuch,  however,  as  a  person  so  injured  is  bound  to  act  in  good,  faith 
and  to  resort  to  such  means  as  are  reasonably  within  his  reach  to  cure 
himself,  where  defendant  has  drawn  out  testimony  to  show  that  plaintiff 
had  not  had  the  best  medical  attendance,  care  and  treatment,  it  is  compe- 
tent for  the  latter,  foitthe  purpose  of  showing  that  he  resorted  to  such 
as  were  reasonably  within  his  re^u^h,  to  prove  the  fact  of  his 
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poverty  and  depeudance  upon  his  earnings,  }ukI  consequently  his  ina- 
bility to  procure  the  best  medical  attendance. 

Upon  the  trial  of  such  an  action,  the  attorney  for  the  plaintiff  has  author 
ity  to  expressly  waive,  on  his  behalf,  the  statutory  provision  prohibiting 
a  physician  from  disclosing  the  information  acquired  by  him  while 
attending  upon  his  patient  in  his  professional  capacity.  (Code  Civ. 
Pro.  §§  884,  836.) 

J(  mmn  that  the  calling  of  the  physician  as  a  witness  by  his  patient,  is  of 
itself  an  express  waiver  of  the  seal  of  secrecy  imposed  by  the  statute. 

Strohm  V.  N.  T.  L.  E.  d-  W.  R.  R.  Co.,  (96  X.  Y.  305)  distmguished. 

L.,  a  medical  witnesss  called  for  plaintiff,  was  permitted  to  testify,  under 
objection  and  exception,  to  his  opinion  as  to  the  result  of  tlie  disease 
in  the  natural  and  ordinary  course,  to- wit,  that  the  plaintiff  would  never 
be  any  better  and  never  be  able  to  straighten  his  limbs.     //<rW,  no  error. 

The  witness  was  then  asked  to  state  the  length  of  time  plaintiff  might 
live  in  the  natural  and  onlinary  course  of  events.  Upon  objection  the 
court  decided  that  the  witness  might  answer  if  he  could  speak  with 
reasonable  certainty.  lie  replied  he  could  only  give  the  probability 
from  the  history  of  simflar  cases,  and  this  he  was  permitted  to  do 
under  objection  and  exception.     Held,  no  error. 

Upon  the  trial  plaintiff's  counsel  offered  in  evidence  a  photograph  of 
plaintiff,  showing  the  manner  in  which  his  limbs  had  contracted,  as  a 
result  of  the  accident,  proving  by  a  witness,  that  it  was  taken  in  his 
presence  and  correctly  represented  the  condition  of  plaintiff's  limbs. 
The  photograph  was  received  under  objection  and  exception.  Held,  no 
error;  that  it  was  competent  on  the  same  principle  as  a  map  or  diagram. 

Reported  below  (43  Hun,  421). 

(Argued  November  27,  1889;  decided  December  17,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  15,  1887,  which  affinned  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  suiBdciently  stated 
in  the  opinion. 

Servi^  E,  Carr  for  appellant.  It  was  error  to  receive  in 
evidence  the  deposition  of  the  plaintiff  and  the  testimony  of 
his  wife  that  the  plaintiff  had  no  other  means  of  support  for 
himself  and  wife  than  what  he  earned.  (2  Sedg.  on  Dain. 
552  ;  Morse  v.  S,,  etc.,  R.  li.  Co.,  10  Barb.  621,  023,  624 ; 
Ramson  v.  R,  R.  Co,,  15  N.  Y.  415;  Curtis  v.  ^.,  etc.,  R 
R.  Co.,  18  id.    534,  542  ;  MaM^rson   v.   Village  of  3fount 
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Vemon,  58  id.  391,  395;  Leeds  v.  G,  Z.  Co,,  90  id.  2(>,  29; 
St<mt  V.  /^.  ^.  Ci>.,  107  id.  025,  627 ;  1  S.  &  R.  on  Neg. 
664,  §006;  Wood  on  Railway  T^w,  1243;  Thompson  on 
Neg.  1263 ;  Abb.  Trial  Evidence,  601 ;  2  Sedg.  on  Dam. 
[7th  ed.],  545 ;  Moody  v.  Osgood,  50  Barb.  628 ;  Myers  v. 
Mah^olm,  6  Hill,  292 ;  Stockton  v.  Frey,  4  Gill,  406 ;  S/tmo 
V.  7?.  J?,  Co,,  8  Grey,  45;  M,  etc,,  li.  It,  Co,  v.  Lyde^  11  Am. 

6  Eng.  R.  R.  Cae.*^  188;  P.  etc,  li.  li,  Co,  v.  Hoy,  1  id., 
225,  231,  232;  102  V,  S.,  451,  459,  460;  C,  etc,,  li,  li,  Co, 
V.  Bayfield,  37  Mich.  205 ;  Peaj)le  v.  Ganzale^,  35  N.  Y.  49, 
60;  Andersan  v.  i?.  ^.  6i>.,  54  id.  334,;,341 ;  Baird  v.  Gillett, 
47  id.  186, 187 ;  WilUame.  v.  i<V^6'A,  18  id.  546 ;  Foote  v.  Beedtev, 

7  Abb.  N.  C.  358,  361, 363 ;  Brogue  v.  Lord,  67  N.  Y.  495,  499 ; 
Havemeyer  v.  Uaveimyer,  1 IJ.  &  S.  506,  521,  522 ;  Col^Jiian  v. 
People,  58  K  Y.  555,  562 ;  PavlQ^ch  v.  i?.  P.  Co,  102  id. 
280.)  There  was  error  in  the  admission  of  the  testimony  of 
Dr  Shepard,  the  plaintiffs  attending  physician.  {Edington  v. 
Z.  Li9,  Co,,  66  N.  Y.  185,  194,  195  ;  DiUeherxTm,  Co.,  69  id. 
256,  260 ;  Grattan  v.  Lis,  Co.,  80  id.  281,  297 ;  Westover  v.  Li^. 
Co,  99  id.  56 ;  Benihan  v.  Dennhi,  103  id.  573 ;  People  v.  Mur- 
phy,  101  id.  126;  In  re  Coleman,  111  id.  220,  226;  Shaw  v. 
^rf//e/-,  2  How.  Pr.  243 ;  Gaillard  v.  Smart,  6  Cow.  383,  388 ; 
BarreU  v.  71  A,  R,  li,  Co.,  45  N.  Y.  628,  635 ;  Mandevilh  v. 
Reynolds,  68  id.  528,  540;  Boivne  v.  //y6?^,  6  Barb.  392,  394; 
E,  B,  Bank  v.  Kennedy,  9  Bosw.  543,  550  ;  Murray  v.  House, 
11  Johns.  464;  Bally,  Bank  of  Alabama,  8  Ala.  590;  42 
Am.  Dec.  649,  653,  654 ;  In  re  Stocking,  6  I^.  Ann.  232 ; 
Shores  X.  Casswell,  13  Mete.  413 ;  2  Greenl.  on  Ev.  §  141 ; 
Clark  V.  Randall,  76  Am.  Dec.  252,  256,  258 ;  Marks  v.  City 
of  Buffalo,  87  N.  Y.  184.)  There  was  error  in  the  admission 
of  opinion  as  to  the  future  consequences  of  this  injury. 
{Sirohm  V.  R,  R,  Co,,  96  N.  Y.  305 ;  Curtis  v.  R,  R,  Co,, 
ISid.  534,  542;  Lincoln  v,  S.  li,  R,  Co,,  23  Wend.  425; 
Tozer  v.  R,  R.  Co,,  105  N.  Y.  617 ;  In  re  Eysaman,  113  id. 
62,  70.  71.)  The  receipt  of  the  photograph  offered  by  the 
plaintiff  and  objected  to  by  the  defendant  was  error.  {Cowley 
V.  People,  83  N.  Y.  464 ;  Ilynes  v.  McDermott,  82  id.  41,  50 ; 
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liulqf  Case,  45  id.  213,  224 ;  Cozzens  v.  Higgins,  1  Abb.  Ct. 
App.  Dec,  453 ;  3  Keyes,  206 ;  Bergmann  v.  Jones^  94  N.  Y. 
51,  58 ;  Toohjf  v.  Ba<i(m,  70  id.  34 ;  Daly  v.  Byrne,  77  id. 
182,  187,  188;  Fmintain  v.  PetUe,  38  id.  184,  185,  186; 
Mulqueen  v.  Duffy,  6  Hun,  299.) 

P.  B,  Mclennan  for  renpondeiit.    The  defendant  was  guilty 
of  negligence,  which  caused  the  plaintiiFs  injurie**.  {ITegeraan 
V.  ^Y,  R,  R,  Ok,  13  X.  Y.  9 ;  IIolhrcH^k  v.  V.  cJ&  .V.  7?.  R.  Co,, 
12   id.    230 ;  EJgerton   v.    .Y,   F.    cf*  Z/".   R,  R.    Co,,  39  id. 
229 ;  Seybolt  v.  .Y.  K,  Z.  ^;.  cf\   TI^  R,  R,  Co.,  95  id.  568 ; 
Colwell  V.  iV:  J,  S,  Co,,  47  id.  291 ;   Curtu  v.  7^.  cJ&  a5.  7?,  J?. 
a?.,  18  id.  534;    Codd'mgton  v.  B,  C,  R,  R,  Co,,  102  id.  06, 
09 ;  Jfegeman  v.   W,  R,  R,  Co.,  13  id.  9 ;  Bowen  v.  JV.  T,  C. 
R,  R.  Co.,  18  id.  410 ;   Deyo  v.  .Y.   T.  C.  R.  R,  Co.,  34 
id.  9 ;  Caldwell  v.  K  X   S.  Co.,  47   id.  282 ;    MaveAck  v. 
K   A,   R,   R.    Co.,  36  id.  378.)     The  verdict  rendered  by 
the  jury  was  not  excessive.     (Baylies  on   N.  T.  &  Appeals, 
505 ;    Minnich  v.    City   of  Troy,  19   llun,   252 ;    Gale   v. 
JSr.    T.    C.    <6  ff.   R.   R.   R.    Co,,   13    id.    3-5;     WaJJcer 
V.   K   R,    Co,   63    Barb.    200;     Shults    v.    T,   A,   R.   R. 
Co,,  14  J.  «fe  S.  211,  89  N*.  Y.  242;  Rockwell  v.  T,  A.  R,  R. 
Co,,  64  Barb.  438 ;  53  N.  Y.  594 ;  Gale  v.  iV.  T,  C.  cJ&  II,  R. 
R,  R.  Co.,  13  Hun,  1 ;  76  X.  Y.  694 ;  IlarroU  v.  N.  Y.  EL 
R,  R.  Co,,  24  Hun,  184;  Panzar  v.  T,  F,  M,  Co.,  16  N.  Y. 
Wkly  Dig.   241 ;     Ehrgoti    v.  Mayor,  etc.,  96  N.   Y.  271 ; 
Groves  v.  City  of  Rochester,  39  Ilim,  5  ;  Dringham  v.  Steity- 
art,  41  id.  043 ;  111  K  Y.  188;  92  id.  219.)     It  is  comi^etent 
to  show  the  earning  capacity  of  the  injured  party.      {Ehr- 
goti V.  Mayor,  etc.,  90  N.  Y.  204 ;  Leeds  v.  M,  G,  Co.,  90  id. 
20 ;  Lyo7i8  v.  E.  R.  Co.,  57  id.  490.)     Any  evidence  which 
would  legitimately  tend  to  prove  tlie  extent  or  seriousness  of 
plaintiffs  injury,  or  to  sliow  what  his  actual  condition  was,  was 
competent.     {CaldwelZY,  Mxirphy,  11  N.  Y.  410.)     The  privi- 
lege created  by  section  834  of  the  Code  of  CJivil  Procedure  and 
by  the  provision  of  2  R.  S.  400,  section  73  preceding  it,  may 
be  waived  by  the  patient,  and  the  physician  may  be  examined. 
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{Jo/mson  V.  Jokrofon,  14  Wend.  637 ;  GaUard  v.  Swart,,  7  Cow. 
385 ;  Mark  v.  City  of  Buffalo,  87  N.  Y.  188 ;  JBarreU  v.  G. 
A.  R.  R,  Co,,  45  id.  630 ;  W€^t(yver  v.  A,  Z.  //w.  Co.,  99  N. 
Y.  56.)  It  was  proper  for  tlie  plaintiff  to  offer  in  evidence 
a  photograph  showing  the  condition  of  the  plaintiff  as  he  then 
was.  {Cowley  v.  People^  83  N.  Y.  464 ;  Cmislns  v.  IligghiH, 
8  Keyes,  206 ;  Rul<ff  v.  People,  45  N.  Y.  213 ;  Ilmie  v. 
DePeyster,  106  id.  589 ;  Strong/  v.  JY.  F.,  Z.  Z!  c6  TJ^.  Z^. 
R.  Co.,  96  id.  305,  306. 

IIaioht,  J.  This  action  was  brought  to  recover  damages 
for  a  personal  injury. 

In  July,  1885,  the  plaintiff  was  a  passenger  upon  the  defend- 
ant's express  train,  and  was  seated  in  one  of  the  sleeping  cars. 
When  the  tmin  was  near  Oxford,  in  the  county  of  Orange,  it 
came  into  collision  with  a  partially  displaced  door  of  a  freight 
car,  going  in  the  opposite  direction,  which  broke  the  ^\^ndow8 
and  the  partition  between  them  at  which  the  plaintiff  was 
sitting.  He  was  stnick  by  the  broken  pieces  of  glass  and 
timber  and  so  injured  that  the  nmscles  of  the  legs  contracted 
in  such  a  way  as  to  draw  both  legs  up  against  his  body  and 
render  him  helpless. 

No  question  is  made  but  that  there  was  sufficient  evidence 
to  take  the  case  to  the  jury  upon  the  main  elements  of  the 
cause  of  action.  It  is  claimed  however  that  errors  were  com- 
mitted in  the  rejection  and  exclusion  of  evidence  which  entitles 
the  defendant  to  a  new  trial. 

The  plaintiff  and  his  wife  gave  testimony  to  the  effect  that 
he  was  dependent  upon  his  earnings  for  the  support  of  himself 
and  wife.  This  was  given  under  the  objection  and  exception 
of  the  defendant.  As  bearing  upon  the  question  of  damages 
we  think  this  testimony  was  incompetent.  The  rule  of 
peex)very  is,  compensation  for  the  injuries  sustained.  Pain 
and  suffering,  loss  of  time,  the  expense  of  medical,  surgical 
and  other  attendance,  and  the  diminished  capacity  to  earn  in 
the  future  are  all  proper  elements  to  be  taken  into  considera- 
tion by  the  jury  in  determining  the  amount  of  the  compensa- 
SicKELL— Vol.  LXXIIL     11 
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tion  that  should  be  awarded.  But  in  this  regard  the  law  in  not 
a  respecter  of  persons.  It  makes  no  distinction  between  the 
ricli  or  the  poor,  and  a  jury  has  no  right  to  consider  that  element 
in  determining  the  amount  of  the  pecuniary  compensation. 

In  the  case  of  Jff/erM  v.  Malcolm,  (t>  Hill,  2H2,  2\m, 
Nei^on,  Ch.  J.,  in  dehvering  the  opinion  of  the  court,  says: 
"  A  new  trial  must  be  granted  in  this  case  for  the  error  of  the 
judge  in  admitting  evidence  of  the  wealth  of  one  of  the 
dtefendants.  This  was  clearly  inadmissible,  and  it  is  impos- 
sible to  say  what  effect  it  may  have  had  u]>ou  the  verdict.'' 

In  the  case  of  Mtmdi/  v.  Oagood  (50  Barb.  H2S),  Barnakd, 
P.  J.,  says :  "  Damages  hi  these  cases  are  not  to  be  estimated 
by  or  proportioned  to  the  wealth  of  the  defendant.  Indirect 
proof  of  the  wealth  of  the  defendant  is  just  as  admissible  as 
direct  proof  and  for  the  same  reasons."' 

To  the  same  effect  are  the  decisions  of  the  Supreme 
(\)urt  of  the  United  States,  and  the  couit,s  of  other  states. 
(Pt'tinHtjlvaritu  Co.  v.  Roy,  102  V.  S.  4.")1,  4:59;  iSluun  v.  A., 
t&  W..Ii.  R.  Co,.  ^  Gray,  45;  C  A  X,  R,  Co.  v.  Banjidil 
37  Midi.  205  ;  Stockton  v.  Fnf.  4  Gill,  40t>;  2  Thonip.  on 
Xeg.  12^)8;  Abb.  Tr.  Ev.  601;  Wood  on  Railway  I^w,  1242.) 

It  does  not  appear  to  us  that  this  evidence  was  competent 
as  bearing  ui)on  the  earning  capacity  of  the  plaintiff  prior  to 
the  injury.  It  is  tnie  that  the  jury  heard  the  plaintiff's  condi- 
tion described  and  saw  his  wife  in  the  court  room,  but  there 
was  no  evidence  before  them  showing  the  style  or  manner  in 
whidi  they  lived  or  the  amount  that  was  annually  expended 
in  their  support,  and  this  could  not  very  well  be  determined 
by  tlie  jury  by  a  mere  inspection  of  the  plaintiff's  wife  in  the 
court  room.  The  plaintiff  had  already  stated  the  character 
and  nature  of  his  business  before  his  injury,  and  subsequently 
stated  the  amount  of  sjilary  that  he  received.  His  earning 
capacity  was  tlius  fully  made  to  ai)pear  by  direct  and  compet- 
ent evidence.  Nor  are  we  inclined  to  sustain  the  admissibility 
of  tliis  testimony,  upon  the  theory  that  it  was  competent  as 
tending  to  prove  that  the  plaintiff  after  the  accident  \vafi 
Tinablo  to  i>erform  any  labor.     There  was  but  little  dispute  in 
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reference  to  his  actual  condition.  It  was  made  to  appear  from 
the  testimony  of  eye  witnesses  and  expert  physicians  who  had 
examined  and  satisfied  themselves  as  to  his  condition.  We 
areawarethat  in  the  case  of  C(d(lwell  v.  Murphy  (11 N.  Y.416), 
the  court  there  sustained  this  character  of  testimony  upon  tlie 
theory  that  having  a  family  dependent  upon  him  for  8up]K)rt 
and  being  without  means  of  support,  except  liis  labor  and  the 
cliarity  of  his  friends,  his  ouiission  to  employ  himself  had  a 
bearing  upon  the  extent  to  which  he  had  been  disabled.  But 
we  regard  that  case  as  carrying  the  rule  to  the  outside  limit, 
and  do  not  feel  justified  in  following  it  in  this  case.  We  are 
thus  br.Might  to  tlie  in(|uiry  as  to  wliether  this  evidence  was 
competent  for  the  purpose  of  showing  that  the  plaintiff  used 
ordinary  care  to  cure  and  restore  himself ;  that  he  acted  in 
gCHHl  faith,  and  resorted  to  sucli  means  as  were  reasonably 
within  bis  reacli  to  make  his  damages  as  small  as  possible.  It 
doubtless  would  l>e  in  case  an^"  such  issue  was  tendered  by  the 
pleadings  or  raised  by  the  testimony.  A  person  who  receives 
an  injury  tlirough  the  carelessness  of  another,  is  bonnc^  to  act 
in  good  faith  and  to  resort  to  such  means  and  adopt  such 
methods  as  are  reasonably  within  his  reach  to  cure  and  restore 
hiinsetf.     {Lyonn  y.  E,  li.  Co.,  57  N.  Y.  489. ) 

Tlie  answer  denied  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  extent  and  seriousness  of  the  injury 
complained  of.  The  first  witness  sworn  upon  the  trial  on 
Imhalf  of  tlie  plaintiff  was  Jonathan  Allen,  the  plaintiff's 
father-in-law,  at  whose  residence  he  had  been  since  the  injury. 
He  testified  as  to  the  condition  of  the  plaintiff  upon  liis  arrival 
and  on  down  to  the  time  of  the  trial,  and  gave  the  names  of 
the  doctors  that  had  treated  him.  Upon  the  cross-examination 
he  was  asked  if  the  plaintiff  at  any  time  since  the  injury  had 
lieen  under  the  charge  of  any  physician  csj)ecially  skilled  in 
this  cla.'^s  of  cases,  and  he  answered  that  he  had  not  any  more 
than  those  he  had  mentioned,  and  it  api)eared  that  they  were 
ordinary  practioners  in  the  country  villages  of  Andover  and 
Alfred.  It  was  after  this  testimony  was  given  that  the  evi- 
dence objected  to  was  called  out.     We  do  not  understand   for 
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what  purpose  tlie  defendant  called  for  this  testimony  unless  it 
was  his  purpose  to  show  that  the  plaintiff  had  not  had  proper 
care  and  treatment.  The  physicians  who  testified  on  behalf  of 
the  plaintiff  were  cross-examined  by  the  defendant's  counsel 
and  made  to  admit  that  they  had  never  seen  a  case  of  this 
kind  before,  and  consequently  had  no  experience  in  treating 
such  a  case.  It  further  appeared  that  there  was  an  eminent 
physician  in  New  York,  by  the  name  of  Dr.  Seguin,  who  was 
skilled  in  the  treatment  of  diseases  of  this  character.  It  was 
undoubtedly  proper  for  the  defendant  to  cross-examine  the 
plaintiff's  physicians  as  to  their  skill  and  experience  in  treating 
diseases  of  this  character,  as  bearing  upon  the  weight  which 
should  be  given  by  the  jury  to  the  opinions  expressed  by  them 
in  reference  to  the  durability  of  the  disease,  and  that  that 
evidence  did  not  necessarily  tender  the  issue  as  to  whether  the 
plaintiff  had  made  use  of  the  means  reasonably  within  his 
reach  to  cure  liimself .  But  no  such  claim  can  be  made  as  to 
the  testimony  called  out  from  the  witness  Allen.  He  was  not 
a  physician  and  had  not  been  called  upon  to  express  any  opin- 
ion as  an  expert.  The  defendant  had  previously  shown  by 
the  testimony  of  this  witness  that  Dr.  Seguin  was  especially 
skilled  in  that  class  of  cases,  and  that  he  had  not  been  called 
to  treat  the  plaintiff,  thus  giving  point  and  character  to  the 
testimony  that  the  plaintiff  had  not  been  treated  by  any  one 
especially  skilled  in  such  cases.  It  appears  to  us  that  this 
evidence  was  sufficient  to  raise  such  an  issue  and  that  the  trial 
court  was  justified  in  admitting  evidence  that  would  tend  to 
rebut  and  disprove  such  claim  and  that  this  was  done  by 
showing  that  he  was  poor  and  dependent  upon  his  earnings, 
and  was  consequently  not  able  to  employ  or  pay  a  skilled 
physician  to  visit  him  from  the  city  of  New  York.  Upon 
this  theory  we  are  of  the  opinion  that  the  evidence  objected 
to  was  permissible. 

Dr.  Shepard  was  called  as  a  witness  for  the  plaintiff  and 
asked  to  describe  to  the  jury  the  condition  in  which  he  found 
the  plaintiff  on  the  morning  after  the  accident,  and  what  his 
condition  had  been  from  that  time  until  the  present.     This 
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was  objected  to  upon  the  ground  that  the  question  eonie8  within 
the  prohibition  of  the  Code  as  a  question  of  privilege.  The 
counsel  for  the  plaintiff  conducting  the  trial  then  stated  that 
as  his  attorney  he  waived  the  privilege.  The  objection  wbjr 
then  overruled  and  an  exception  was  taken  bv  the  defen- 
dant, and  the  doctor  proceeded  to  state  the  condition  of  the 
plaintiff. 

The  Code  of  Civil  Procedure  provides  that  a  clergyman  or, 
other  minister  of  any  religion,  shall  not  be  allowed  to  disclose 
a  confession  made  to  him,  iu  his  professional  character,  in  the 
course  of  discipline,  enjoined  by  the  rules  or  practice  of  the 
religions  body  to  which  he  belongs.  (§  833.)  And  that  a 
{person,  duly  authorized  to  practice  physic  or  surgery,  shall  not 
he  allowed  to  disclose  any  information  which  he  acquired 
in  attending  a  patient,  in  professional  capacity,  and  which  was 
necessary  to  enable  him  to  act  in  that  capacity.  (§  834.)  And 
that  an  attorney  or  counselor  at  law  shall  not  be  allowed  to 
disclose  a  communication,  made  by  his  client  to  him,  or  his 
advice  thereon,  in  the  course  of  his  professional  employment. 
(§  835.)  Section  836  then  provides  :  "  The  last  three  sections 
apply  to  ever}'  examination  of  a  person  as  a  witness,  unless  the 
provisions  thereof  are  expressly  waived  by  the  person  confess- 
ing, the  patient  or  client."  So  that  under  the  provisions  of 
the  latter  section  there  must  l>e  an  express  waiver  by  the 
patient  in  order  to  make  the  testimony  competent.  The  ques- 
tion then  is,  can  such  express  waiver  be  made  by  an  attorney 
of  a  person  in  his  lifetime.  The  death  of  the  client  would 
undoubtedly  terminate  such  agency  and  no  one  would  then  be 
permitted  to  speak  for  him,  and  the  prohibition  provided  for 
by  the  Code  would  then  doubtless  continue  forever.  (  Westover 
V.  ^tna  Life  Insurance  Co.,  99  N.  Y.  50.) 

But  although  dead  he  may  leave  behind  him  evidence  which 
indicates  an  express  intention  to  waive  the  privilege ;  as  for 
instance,  where  he  requests  his  attorney  to  sign  the  attestation 
clause  of  his  will,  he  by  so  doing  expressly  waives  the  pro- 
visions of  the  statutes  and  makes  him  a  competent  witness  to 
tf5*tif  V  as  to  the  circumstances  attending  its  execution,  including 
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the  mental  condition  of  the  testator  at  the  time.  {In  he  Matter 
of  VoUman,  111  K  Y.  220.) 

UroKR,  Ch.  J.,  in  delivering  the  opinion  of  the  court  in 
timt  case,  says :  '*  It  cannot  be  doubted  that  if  a  client  in  his 
lifetime  should  call  his  attorney  as  a  witness  in  a  legal  proceed- 
ing to  testify  to  transactions  taking  place  between  himself  and 
his  attorney  while  occupying  the  relation  of  attorney  and 
client,  such  act  would  be  held  to  constitute  an  express  waiver 
of  the  seal  of  secrecy  imposed  by  the  statute,  and,  can  it  be  any 
le.-^  so  when  the  client  has  left  written  or  oral  evidence  of  his 
desire  tliat  his  attorney  should  testify  to  facts  learned  through 
his  professional  relations  \x\)o\\  a  judicial  proceeding  to  take 
place  after  his  death  ?  We  think  not.''  If  the  calling  of  an 
attorney  as  a  witncv^s  in  behalf  of  his  client  is  an  express 
waiver  of  the  seal  of  secrecy  imposed  by  the  statute,  is  not 
also  the  calling  of  a  physician  9^  a  witness  by  his  patient  such 
a  waiver  ?  It  is  true  that  these  remarks  of  the  chief  judge 
may  not  have  been  necessary  in  the  decision  of  that  case  and 
may  have  been  made  by  way  of  illustration,  still  the  force  of 
the  argument  is  such  as  to  commend  itself  to  us  as  a  correct 
and  just  interpretation  of  the  statute.  As  we  have  seen,  the 
physician  was  not  only  called  as  a  witness  on  l)ehalf  of  the 
patient,  but  his  counsel  who  was  conducting  the  trial  in  his 
hehalf  in  open  court  expressly  waived  the  prohibition  of 
the  statute.  The  attorney  in  conducting  the  trial  stood  in 
the  place  and  stead  of  his  client,  representing  him  as  his  duly 
authorized  agent.  All  that  properly  related  to  the  conduct  of 
the  trial  devolved  upon  the  attorney.  It  was  for  him  to  deter- 
mine what  should  or  should  not  l)e  presented  as  evidence,  and 
it  appears  to  us  that  he  must  be  deemed  to  so  far  represent  the 
client  as  to  be  authorized  in  his  behalf  to  waive  the  privilege 
and  remove  the  seal  of  secrecy  to  the  evidence  that  he  in  his 
judgment  saw  fit  to  offer  for  and  on  behalf  of  his  client.  The 
power  of  an  attorney  to  represent  his  client  was  considered  in 
the  case  of  Marl:  v.  Cltij  of  Buffalo  (87  N.  Y.  184).  In 
that  case  the  attorneys  of  the  parties  had  agreed  upon  the 
amount  that  should  be  paid  to  the  referees  before  whom  the 
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case  was  tried.  The  Code  fixed  the  fees  of  referees  at  six  dol- 
lars for  each  day  spent  in  the  business  of  the  reference,  unless 
at  or  before  the  commencement  of  the  trial  a  different  rate  of 
compensation  is  fixed  bv  the  consent  of  the  parties.  The 
parties  had  not  agreed  u])on  a  greater  rate  than  that  provided 
for  by  the  statute,  but  their  attorneys  had,  and  it  was  held 
that  under  their  employment  they  had  the  i)Ower  to  so  agree 
and  that  their  clients  were  bound  by  their  agreement. 

Dr.  Lewis,  another  witness  sworn  on  behalf  of  the  plaintiff, 
was  asked  to  state  what  in  his  opinion  will  be  tlie  result  of 
the  disease  in  the  natural  and  ordinary  course.  This  was 
objected  to  on  tlie  ground  that  there  was  too  nnich  specula- 
tion connected  with  it.  The  objection  was  overniied  and 
an  exception  taken,  and  the  witness  gave  it  as  his  opinion  that 
the  i>atient  would  never  l)e  any  better,  and  that  he  never 
would  l>e  able  to  straighten  his  limbs.  lie  was  then  asked  to 
state  the  length  of  time  that  the  plaintiff  may  live  in  the  nat* 
ural  and  ordinary  course  of  events.  This  was  objected  to  and 
the  court  ruled  that  he  might  answer  if  lie  could  speak  with 
reasoTiable  certainty  in  reference  tliereto.  The  doctor 
answered  that  he  could  only  give  the  probability  from  the 
.listory  of  other  similar  cases,  and  this  he  was  permitted  to  do 
under  the  objection  and  exception  of  the  defendant.  It  will 
\)e  oliserved  that  as  to  the  latter  answer,  the  answer  was  as  to 
the  probability,  and  that  in  the  former  questicm  he  was  called 
upon  to  express  his  opinion  in  reference  to  the  result  of  this 
disease  in  the  natural  ami  ordinary  course.  It  is  claimed 
tliat  this  evidence  is  objectionable  under  the  case  of  Sfrohm 
v.  jVew  Vfjrk^  Lake  Erie  and  Western  Railroad  (\k,  (96 
N.  Y.  305.)  In  that  case  tlie  ([uestion  was  as  to  what  might 
or  may  develop,  and  was  not  as  to  what  would  probably  or 
was  reasonably  certain  to  develop.  This  (juestion  was  consid- 
ered in  the  case  of  (rrlstrold  v.  New  York  Ventral  and 
llvdson  Hirer  Itailroad  Co.  (44  Ilun,  2:^() ;  115  N.  Y.  61), 
and  was  again  considered  by  us  in  the  case  of  Me  CI  a  in  v. 
Rnwklyn  City  Railroad  Co.{\\^>  N.Y.459),and  under  the  rule 
Bs  laid  down  in  these  cases  we  consider  the  evidence  competent 
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During  the  trial,  the  plaiiitiffn  counsel  offered  in  evidence  a 
photograph  of  the  plaintiff  nhowing  the  manner  in  which  his 
limbs  were  contrac^ted.  This  was  permitted  l>y  the  court 
under  the  objection  of  the  defendant.  Before  it  was  done, 
however,  one  of  the  doctore  testified  that  the  photograph  was 
tAken  in  his  presence  and  that  it  corrcctly  represented  the 
condition  of  the  limbs.  The  only  materiality  of  this  evidence 
was  to  show  the  manner  in  which  the  limbs  of  tlie  plaintiff 
were  conti  icted.  In  this  regard,  the  testimony  of  the  physi- 
cian is  that  it  was  a  correct  representation  of  them.  This 
made  it  competent  as  a  map  or  diagram.  {Arr/ier  v.  3^//? 
York,  ^'^ew  ITaven  i&  Hartford  Bailroad  Co.,  106  N.  T. 
589-603;  ir//<Y>^  v.  irZ/mr,  46  Hun,  32-88 ;  JRuloff  ^.Teoph, 
45  N.  Y.  213-224;  Hynen  v.  MeDermott,  82  X.  Y.  50.) 

The  judgment  should  be  affirmed  with  cost^i. 

KoLi.KiT,  (^n.  J.  (dissenting).  This  action  is  for  the  recovery 
of  danuiges  for  a  personal  injury  caused  by  the  negligence  of 
the  defendant.  On  the  trial  the  plaintiff  was  i)ermitted  to 
prove,  against  the  objection  and  exception  of  the  defendant 
that  he  depended  on  his  earnings  for  the  support  of  himself 
and  wife.  That  he  had  no  other  means,  and  that  since 
December  7  1 885,  his  wife  had  l>een  working  what  she 
could  for  tlie  sup}H>rt  of  lM)th,  It  is  held  in  the  prevailing 
opinit>n  that  this  evidence  WiU^  not  admissible  generally,  nor 
on  tlie  question  of  damages  which  is  well  suiitained  by  the 
authorities  cited,  and  othei-s  might  Ik?  adde<l. 

It  is  sought  to  sustain  in  this  court  the  reception  of  the 
testimony  on  tlie  gn>und  (we  use  the  language*  of  the  resi>ond- 
ent's  counsi»h  "that  it  wa^^  ci»mpetent  for  the  purpose  of 
showing  tlmt  the  ]>laintiff  UM.'d  *u\linarv  care  to  cure  and 
restore  himsi^lf ;  that  he  acted  in  g^Kxl  faith  and  resorted  to 
such  means  as  weiv  n\isi>nably  within  his  reach  to  make  his 
danuigt^  as  small  a^  he  could." 

The  rule  here  statin!  was  laid  dt>\vn  in  Zy**/<.v  v.  t^ne  Ji. 
(\>,  uu  X.  Y.  4i^«h,  in  this  languain*:  "  When  one  receives  an 
infurv  thnuigli  the  can»les^nt*ss   of  another,  he  is  bound  to  use 
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ordinary  care  to  (lire  and  and  restore  liiinself.  lie  cannot 
recklessly  enhance  Ins  injury  and  cliarge  it  to  another.  If 
bis  arm  be  broken,  he  cannot  omit  to  have  it  set  and  charge 
the  loss  of  the  arm  to  the  wrong-doer.  He  is  not  obliged  to 
employ  the  most  skillful  surgeon  that  can  be  found  or  resort  to 
the  greatest  expense  to  ward  off  tlie  consequence  of  an  injury 
which  another  lias  inflicted  upon  liim.  He  is  bound  to 
act  in  good  faith  and  to  resort  to  such  means  and  adopt 
such  methods  reasonably  within  his  reach  as  will  make 
his  damage  as  small  as  he  can."  The  rule  was  reaffirmed 
in  SaiOer  v.  iT.  r.  O.  dk  IL  R,  R,  R,  Co,  (66  Ji,  Y. 
50),  and  must  be  regarded  as  a  settled  rule  of  law  in  this 
state.  At  this  ix)int  it  is  important  to  inquire  whether  an 
issue,  that  the  plaintiff  had  not  used  ordinary  care  to  cure  him- 
self, had  acted  in  bad  faith  and  had  failed  to  resort  to  such 
means  as  were  reasonably  within  his  reach,  was  raised  on  the 
trial.  It  is  not  alleged  in  the  answer  that,  the  plaintiff  was 
negligent  in  respect  to  the  means  used  to  affect  his  cure  or 
that  his  attendants,  professional  or  lay,  were  incompetent  or 
negligent,  and  such  an  issue  is  not  alluded  to  in  the  charge, 
nor  do  we  find  any  trace  of  it  in  the  evidence,  unless  it  is  con- 
tained in  that  quoted  by  the  respondent's  counsel  for  the  pur- 
pose of  sustaining  this  ruling,  all  of  which  we  will  now  quote. 

The  first  witness  sworn  in  behalf  of  the  plaintiff  was  his 
father-in-law,  Jonathan  Allen,  who  on  his  cross-examination 
testified:  "  Alfred  Center  is  a  place  of  from  800  to  1,000 
inhabitants.  I)r.  Shepard  is  one  of  the  practicing  physicians  in 
tliat  place.  The  country  about  there  is  quite  thickly  settled 
for  a  farming  country,  farms  averaging  about  a  hundred  acres 
to  the  farm.     Dr.  Rhepard's  i^ractice  is  confined  to  that  locality. 

"  Q.  Some  time  after  this  injury,  did  you  make  any  arrange- 
ment for  Dr.  Reguin  to  visit  Mr.  Alberti  and  examine  him  ? 
A.  We  did ;  yes,  sir. 

"Q.  And  alx)iit  when  was  that?  A.  Mrs.  Alberti  can 
explain  that  better  than  I  can,  for  she  made  the  arrangement. 
I  think  it  was  the  last  of  November  or  first  of  December,  some 
time  along  then. 
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'*  Q.  Did  you  have  auytliing  to  do  witli  making  that  arrange- 
ment? A.  I  did;  I  requesteii  Dr.  Hubbard  of  Homellsville, 
who  was  one  of  the  consulting  pliVBieians,  witli  the  advice  of 
others,  to  send  for  Dr.  Seguin. 

"  Q.  Did  you  do  that  l)ecause  you  understoml  Dr.  Seguin 
was  skilled  in  that  class  of  eases  ?     A.  We  did  ;  yes,  sir. 

"  Q.  And  was  that  arrangement  made  for  an  examination 
with  a  view  of  having  him  treat  Mr.  Alberti  ?  A.  Yes,  sir ; 
and  as  I  understand  it  the  day  was  set  for  him  to  come  up,  but 
Mr.  Alberti  got  so  had  he  thought  he  could  not  stand  the 
examination,  and  I  requested  Dr.  Hubbard  to  telegraph  to 
Dr.  Seguin  to  wait  further  orders,  and  he  did  not  go  then  at 
all  until  quite  recently.  Dr.  Sliepard  lias  been  the  attending 
physician.  Dr.  Crandall  has  been  one  of  the  consulting 
physicians.  He  has  practi(?ed  at  Andover.  It  is  eight  miles 
south  of  Alfred,  on  the  Erie  road.  It  is  a  place  of  about 
1,000  inhabitants,  it  may  be  more,  1,200.  Dr.  Hubbard  we 
have  called  oiu^e  and  Dr.  Robinson  once.  Tliose  were  single 
visits.  The  treatment  ha«  l)een  under  the  direction  of  Dr. 
Shepard. 

''  Q.  Now,  has  Mr.  Alberti  at  any  time  since  this  injury 
been  under  the  charge  of  any  one  who  was  especially  skilled 
in  this  class  of  cases?  A.  Well,  no  more  so  than  these  men  I 
have  mentioned. 

"Q.  Than  such  men  in  that  ordinary  practice  would  be*? 
A.  Yes,  sir;  I  don't  know  what  their  skill  is." 

The  plaintiff  was  not  present  at  the  trial,  but  his  deposition 
taken  March  2i\,  ISSO,  pursuant  to  sections  872  and  873 
of  tlie  Code  of  (^ivil  Procedure  was  read  in  his  behalf  at 
the  trial  which  ocjcurred  April  26,  1886.  Among  other  state- 
ments the  deposition  contained  the  following :  "  I  depend  on 
my  earnings  for  the  supjxni:  of  myself  and  wife."  The 
defendant  objected  to  the  reading  of  the  sentence  quoted  ''  as 
incompetent  and  improper,''  but  the  objection  was  overruled, 
an  exception  taken  and  the  sentence  was  then  read.  (Fob  101.) 

The  plaintiff's  wife  was  sworn  in  his  behalf  (l>eing  the  sixth 
Mntness)  and  was  asked  :  ''Q.  Has  Albei-ti  any  other  means  of 
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support  than  what  he  earns  i "  This  was  objected  to  by  the 
defendant  "  as  incompetent  and  iniproper,-'  but  the  objection 
was  ovemiled,  an  exception  taken  and  this  answer  given  :  *' A. 
No,  sir  ;  he  has  not.  Since  the  seventh  of  December  I  liave 
l)een  working  what  I  could  to  support  myself  and  him.'' 
(Fol.  247.)  Dr.  Mark  Shepard,  plaintiffs  attending  physician, 
was  sworn  in  his  behalf  and  testified,  among  other  things,  to 
his  belief  that  the  plaintiiF  was  incurable.  Upon  cross-exami- 
nation he  testified : 

"Q.  Wliat  you  are  giving  here  is  simply  your  opinion,  is  it 
not,  in  answer  to  these  last  questions?  A.  To  these  last  ques- 
tions, my  opinion,  yes,  sir. 

"Q.  And  that  opinion  is  based  upon  your  experience  since 
you  have  been  practicing,  in  part,  is  it  not?  A.  Well,  in  a 
very  small  part,  yes. 

"Q.  In  part  it  is  based  upon  what  you  had  learned  in 
regard  to  the  human  system  and  the  various  diseases  l)efore 
you  commenced  to  practice  ?    A.  In  part,  yes. 

''  Q.  Is  it  based  upon  anytliing  except  those  two  i  A.  Yes, 
sir.  I  commenced  practicing  in  the  spring  of  1 878.  I  gradu- 
ated at  the  University  of  the  City  of  New  York,  in  the  spring 
of  1878.  I  immediately  commenced  my  practice  at  Alfred 
and  Alfred  Center.  I  attended  this  university  two  winter 
courses.  During  the  time  I  have  been  practicing  there  I  have 
not  had  under  my  charge  another  case  like  this.  This  is  the 
first  cai^  of  this  kind  that  has  come  under  my  medical  obser- 
vation. When  I  came  to  see  Mr.  Albert!  on  the  morning  of 
the  twenty-fifth  of  July,  the  examination  revealed  to  me  some- 
thing I  had  not  observed  before  in  my  medical  experience. 

"Q.  And  it  has  in  its  various  stages  —  I  mean  this  case — ■ 
developed  those  things  whicli  you  had  never  observed  or 
known  of  in  your  medical  exj)erience  before  i     A.  Yes,  sir. 

''  Q.  Then,  in  your  treatment  of  this  case,  there  was  nothing 
in  your  medical  experience  which  guided  you,  was  there?  A. 
Yes,  sir ;  there  was.  My  general  knowledge  of  the  treatment 
nwi^sary  with  troubles  with  the  spinal  cord,  congestion  and 
meningitis. 
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"  Q.  Did  you  ever  have  a  case  of  lueniugitis  i  A.  O,  yes, 
lots  of  them." 

Dr.  Wm.  M.  Crandall,  the  physician  who  had  been  called 
in  consultation  with  Dr.  Shepard,  was  sworn  in  1>ehalf  of  the 
plaintiff,  and  testified,  that  in  his  opinion  it  w^as  very  doubtful 
whether  the  plaintiff  could  ever  recover.  Upon  crosa-exami- 
iiation  he  testified :  ''  I  practice  medicine  at  Andover,  H*.  Y. 
This  IS  seven  miles  from  Alfred.  Andover  is  a  place  of  not 
over  a  thousand  inJiabitants.  There  is  a  country  district 
around  there.  My  practice  has  been  confined  mostly  to  that 
locality.  I  have  not  had  occasion  in  my  medical  experience 
to  treat  a  case  like  this.  Because  no  two  cases  are  exactly 
alike.  Have  had  occasion  to  treat  cases  of  meuingitiB,  cerebro- 
spinal meningitis,  I  believe  this  to  be  a  case  of  meningitis, 
tliat  is  my  opinion  in  regard  to  it.  I  have  seen  others  tesides 
myself  treat  cases  of  meningitis.  Have  ad\nsed  them  with 
reference  to  them.  Dr.  Lewis,  who  was  swoni  here  as  a 
witness  yesterday,  Dr.  Baker,  Dr.  Harmon  —  well,  I  don't 
know,  I  should  be  bothered,  may  l)e,  to  think  of  them  all. 
They  are  physicians  in  the  locality  in  which  I  live  I  don't 
think  any  of  them  ever  made  diseases  of  that  kind  a  speciailty. 

"  Q.  Then  have  you  ever  seen  the  treatment  of  a  case  of 
this  kind  or  of  this  class  by  some  physician  who  made  a 
speciahty  of  diseases  of  that  character ?  A.  No,  sir;  I  don't 
know  as  I  can  say  I  have." 

Smith  Ely,  a  physicial  residing  at  Newburgh,  made  an 
examination  of  the  plaintiff  April  1st  or  2d,  1885  in  connec- 
tion with  Drs.  Lewis,  Crandall  and  Shepard,  and  was  sworn  as 
a  witness  in  behalf  of  the  plaintiff.  He  testified  on  cross- 
examination  :  "  I  don't  say  that  it  is  impossible  that  he  should 
recover.  I  don't  think  there  is  any  doubt  but  that  there  was 
no  lesion  of  the  cord.  There  is  some  doubt  whether  the  mem- 
branes were  actually  inflamed.  I  think  the  symptoms  point  to 
that. 

"  Q.  Who  is  the  best  qualified  to  express  an  opinion  on 
that  subject,  the  ones  who  have  made  it  a  special  study  for 
life?     A.  Yes,  I  should  think  they  would. 
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"  Q.  Is  Dr.  Seguin  recognized  as  a  standard  authority  on 
matters  of  that  kind  in  this  country  ?     A.  Yes,  he  is. 

"  Q.  And  you  think  he  would  be  well  qualified  to  express 
an  opinion  on  those  matters  ?     A.  Yes,  of  course. 

"Q.  You  have  heard  the  testimony  here  in  regard  to 
Alfred  Center  and  you  saw  the  place  there  yourself.  Isn't  it 
a  fact  that  in  ordinary  country  practice  in  a  case  of  this 
character  which  required  special  treatment,  the  ordinary 
method  is  to  put  him  under  the  hands  or  charge  of  some  one 
who  has  special  knowledge  in  that  direction  if " 

Objected  to  by  tlie  plaintiff  as  incompetent  and  immaterial. 
The  objection  was  sustained  and  the  defendant  excepted.  It 
is  possible  to  infer  that  this  question  was  asked  with  reference 
to  raising  the  issue*  that  the  plaintiff  had  been  negligent  in 
not  employing  a  physician  having  special  skill  and  experience 
in  the  treatment  of  injuries  like  the  plaintiff's,  but  this 
question  was  excluded  by  the  court.  We  have  now  quoted 
all  the  evidence  referred  to  by  the  respondent's  counsel  for 
the  purpose  of  sustaining  this  ruling,  and  we  think  it  very 
clearly  shows  that  no  such  issue  as  is  now  sought  to  be 
introduced  into  the  case  was  presented  on  the  trial.  All 
of  tliis  evidence  was  given  before  the  plaintiff  rested.  The 
defendant  called  four  physicians:  Doctors  Seguin,  Still- 
man,  Robinson  and  Nye.  The  first  three  acquired  their 
knowledge  of  the  plaintiff's  condition  by  being  called  in 
consultation  by  him,  and  Dr.  Nye  gave  no  evidence  of 
consequence. 

But  two  issues  were  contested  at  the  trial :  (1)  Were  the 
plaintiff's  injuries  caused  by  the  actionable  negligence  of  the 
defendant ;  (2)  the  extent  of  the  injuries  sustained  and  the 
probable  duration  of  the  consequences.  To  this  second  issue 
all  of  the  medical  testimony  was  directed  and  none  of  it  tends 
to  show  that  the  plaintiff  was  negligent  in  the  means  adopted 
for  hiB  cure  or  that  such  a  position  was  taken  by  the  defend- 
ant at  the  trial,  and  it  seems  to  us  plain  that  this  so-called 
issue  has  been  raised  out  of  the  record  for  the  purpose  of 
avoiding  the  effect  of  the  ruling  discussed. 
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Tlie  jiidginent  should  be  reversed,  and  a  new  trial  granted, 
with,  costs  to  abide  the  event. 

All  concur  with  IIakhit,  J.,  except  Follktt,  (Mi.  J.,  and 
Porr?:R,  J.,  dissenting,  and  Bkown,  J-,  not  sitting. 

Judgment  affirmed. 


Samuel  Von  Wiex,  Respondent,  i\  The  Scottish  Union  and 
National  Insurance  ('ompany,  Appellants. 

Ill  an  action  upon  a  poli(;y  of  tire  insurance,  it  appeared  that  plaintiff 
employed  one  8.  to  procure  for  him  |5,oG0.  of  insurance.  8.  employed 
R.  who  procured  five  policies  of  111,  100  ejicli,  issued  by  different  com- 
panies; these  he  delivered  to  plaintiff.  Tliey  were  issued  at  different  dates, 
defendant's  being  one  of  the  last  issued.  Subsequently  plaintiff  paid 
sufficient  to  pay  the  premiums  upon  three  of  the  policies,  with  which  R. 
paid  tlie  premiums  on  the  three  policies  first  issued,  leaving  the  premiums 
on  defendant's  policy,  and  one  other,  unpaid.  Neither  plaintiff  nor  S. 
knew  w^hich  of  the  policies  had  been  paid  when  8.  called  upon  plaintiff 
for  the  balance  of  the  unpaid  premiums.  This  he  declined  to  pay,  stating 
he  had  insurance  enough,  and  did  not  want  the  policies,  and  hande<l 
back  to  8.  two  policies;  he  took  them  and  ordered  them  cancelleii.  R. 
discovered  that  they  werc  two  of  the  policies  the  premiums  of  which 
had  been  paid;  he  reported  to  defendant  plaintiff's  refusal  to  pay 
and  that  he  had  returned  two  of  the  stiid  policies  by  mistake.  These 
R.  promiscKl  to  exchange,  and  he  requesteil  T,  who  was  authorized  by 
defendant  to  cancel  policies,  to  mark  off  the  one  issue<l  by  it,  whicli  he 
assented  to.  Plaintiff,  on  being  asked  for  the  tw^o  policies  which  had 
not  been  paid  for,  promises!  to  get  them  and  give  them  to  R.  and  pay  the 
premium  for  the  time  they  had  nm.  if  R.  would  deliver  back  the  two 
paid  policies.  The  goods  were  destroyed  by  fire  the  next  day.  The  trial 
court  found  that  prior  to  the  fire,  the  insurance  existing  by  virtue  of  the 
policy  in  suit  was  duly  terminated,  and  directed  judgment  dismissing 
the  complaint  on  the  merits.  JleM,  no  error;  that  it  appeared  to  be 
plaintiff's  intention  to  surrender  the  policies  on  which  the  premium 
had  not  been  paid,  and  to  retain  the  others,  and  in  handing  over  the 
two  paid  policies  he  made  a  mistake  which  the  courts  would  rectify;  and 
that  8.  and  R.  in  doing  what  they  did  to  have  the  policy  in  suit  cancelled, 
merely  carried  out  his  directions. 

Where,  on  the  trial  of  an  action  by  the  court,  the  testimony  is  confiicting 
and  the  judgment  of  the  trial  court  is  reversed  by  the  General  Term 
upon  the  facts,  as  the  trial  court  has  the  advantage  of  seeing  and  hearing 


1889.]  Vox  WiEx  f\  S.  r.  AND  N.  In8.  Co.  95 

Statement  of  cast*. 


the  witnesses,  its  determination  as  to  their  credibility  will  be  taken 
upon  appeal  to  tills  court,  and  the  evidence  will  be  examined  simply  for 
the  purpose  of  determining  whether  it  is  sufficient  to  authorize  its  findings. 
\Wt  Wifn  V.  ^'.  U.  d'  y.  In*,.  Co.  (22  J.  &  S.  276),  reversed. 

(Argued  December  8,  1889;  decided  December  20,  1889.) 
Appeal  from  order  of  the  (leneral  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  March  2,  1887,  which 
reversed  a  judgment  in  favor  of  defendant,  entered  upon  a 
decision  of  tlie  trial  court  without  a  jury,  and  ordered  a  new  trial. 
The  nature  of  tlie  acrtion  and  the  facts  are  eufticiently  stated 
in  the  opinion. 

Wvt.  A,  Jvnht r  for  appellant.  It  will  be  pre^nmed  in  this 
court,  in  support  of  the  judgment  of  the  trial  court,  that  the 
latter  found  such  facts  hi  luhlii'um  to  f/tose  y/erijied  in  its 
decision,  as  are  essential  to  miHialn  the  judgment,  provided 
there  was  evidence  to  warrant  the  finding  of  such  additional 
facts.  (Oherlaruhr  \\  Sjyiern^  45  N.  Y.  175;  Town  sen  (I  w 
Biirgy^  57  id.  fW^S ;  Meyer  v.  Lafhrop,  73  id.  815;  Emer- 
Hon  V.  City  of  Sfjra^ntse^  100  id.  577-584;  Coleman  v.  S,  A. 
R.  It  Co.,  38  id.  201;  Vnleniine  r.  Connor,  40  id.  248; 
OJperJander  v.  iSpierM,  45  id.  175;  Meyer  v.  Laffirop^  7S  id, 
315.)  The  reversal,  however,  having  been  on  the  facts,  all 
Hieyaef/t  and  every  (piestion  of  fact  and  law  are  l)efore  this 
court,  in  the  same  manner  and  to  the  same  extent  as  they 
were  before  the  General  Term.  {Johnmn  v.  Youngn^  65  N. 
Y.  51M>;  Godfrey  v.  Moser,  OCy  id.  250;  ASirk/eM  v.  Flanagan, 
79  id.  224;  Knivlerhocker  v.  Xelmn,  78  id.  137-143;  Van 
Wyrk  v.  Walferf^,  81  id.  352;  Sef,,fffz  v.  Iloagland,  85  id. 
4^>4 ;  Crane  v.  Bandfrnlne,  55  id.  25(i.)  The  contract  of 
insurance  could  l)e  discharged  by  parol.  The  surrender  of 
policies  and  indorsement  of  the  cancellation  thereon  were  not 
requisite.  (Stone  v.  F.  Inn.  Co.,  105  N.  Y.  543 ;  Grace  v. 
J.  C.  et^.,  IL  R,  Co,.  105)  (I.  S.  278  ;  I/ennan  v.  xY.  etc.,  R.  R. 
Co..  100  N.  Y.  411  ;   Van  Valkenhurgh  v.  L  L  Co.,  51  id.  465.) 

Benno  Lt)e\oey  for  respondent.  The  policy  in  suit  was  of 
binding  effect,  although  the  premium  had  never  been  paid, 
and  by  its  terms  it  could  be   cancelled  only  by  the  act  of 
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the  assured  or  upon  due  notice  given  to  him  on  the  part  of 
the  company.  {Angell  v.  IL  F,  Ina,  Co.^  59  N.  Y.  171 ; 
Boehen  v.  W.  a  Im.  Co.,  35  id.  131 ;  BemiM  v.  M.  F.  Ins, 
Co,,  14  Blatch.  422 ;  20  J.  &  S.  495.)  Tlie  agency  of  the 
broker  who  procured  the  policies  from  defendant  ceaeed  with 
the  delivery  by  him  of  the  policies  to  piaintiif.  Tlie  authority 
to  procure  the  insurance  did  not  carry  with  it  any  implied 
authority  to  destroy  or  cancel  the  policies  when  once  procured. 
(Ilerrmaiii  v.  N.  F,  Ins.  Co.,  100  N.  Y.  411 ;  Von  Wein  v. 
S.  U.  etc.,  Ins.  Co.,  20  J.  &  S.  490,  493.)  The  judgment  of 
tlie  trial  court  cannot  be  sustained  upon  the  theory  either  of  a 
ratification  on  tlie  part  of  the  plaintiff  of  the  unauthorized 
cancellation  of  the  policy,  or  of  notice  to  the  plaintiff  on  the 
part  of  the  company  of  its  intention  to  cancel.  {Burnap  v. 
Xat.  Bank,  90  K  Y.  125,  120;  Bd.  of  Super,  v.  Clurk,  92 
id.  391;  Tahh'm  v.  Kalhfleiseh,  52  id.  28;  VanSlyke  v. 
IlyatU  46  id.  259 ;  Nixon  v.  Palmer,  8  id.  401 ;  lipman  v. 
.V;  F.  Ins.  Co.,  48  Ilun,  503,  508 ;  Karehen  v.  S.  F.  /;w. 
Co.,  16  N.  Y.  S.  R.  239.)  The  claim  of  the  appellants,  for 
the  first  time  advanced  upon  the  appeal,  that  if  they  have 
failed  in  their  proof  of  the  cancellation  of  the  policy  by  the 
assured,  the  court  should  find  a  notice  of  cancellation  by  the 
company  is  entirely  untenable.  {Rowan  v.  IlyatU  45  N.  Y. 
138.)  The  rule  of  law  regarding  cases  reversed  by  the  Gren- 
eral  Term  upon  the  facts  as  announced  by  this  court,  is  that 
the  General  Term  must  assume  the  responsibility  of  examining 
the  whole  case  and  determine  where  the  truth  lies.  {Moran  v. 
McLarty,  75  N.  Y.  25 ;  Godfrey  v.  Moser,  (jO  id.  250.)  The 
respondent  is  entitled  to  sustain  the  reversal  by  the  General 
Term  by  showing  any  error  of  law  which  is  fatal  to  the  judg- 
ment, whether  made  the  reason  of  the  action  by  the  General 
Term,  or  whether  wholly  unnoticed  by  it.  (  Ward  v.  Craig, 
87  N.  Y.  550 ;  Krekeler  v.  Tha^iU,  73  id.  668 ;  Mackey  x. 
Leiois,  73  N.  Y.  382 ;  Poivell  v.  TuttU,  3  id.  396  ;  Lewis  v. 
IngersoU,  3  Abb.  Ct.  App.  Dec.  60 ;  Anderson  v.  B.  W.  <j& 
O.  R.  R.  Co.,  54  N.  Y.  334,  340,  341 ;  Greenieaf  on  Evi- 
dence,  §  IL^ ;  Luhy  v.  II.  R.  R.  R.  Co.,  17  N.  Y.  131.) 
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IIaight,  J.  This  action  wan  brought  upon  a  policy  of  insur- 
ance to  recover  the  anioiint  of  loss  sustained  by  reason  of  a  tire. 

The  policy  was  issued  September  28,  1883,  by  Lothrop  & 
S<*ott,  who  were  the  agents  of  both  the  defendant  and  the 
Lion  Fire  Insurance  Company.  The  tire  occurred  on  the  29th 
day  of  November,  1 888.  It  appears  that  tlie  plaintiff  employed 
one  Victor  Spitzer  to  procure  $5,500  of  insurance  upon  his 
stock  of  goods,  and  that  Spitzer  procured  one  John  II.  Rieger 
to  procure  such  insurauce;  that  tliereuiwn  Rieger  procured 
five  policies  of  insurance  each  in  the  sum  of  $1,100  to  be 
issued  by  different  companies,  one  of  which  is  the  policy  in 
suit,  and  delivered  them  to  Spitzer  who  delivered  them  to  the 
plaintiff.  These  policies  were  issued  at  different  dates,  that  of 
the  defendant  and  of  the  Lion  Fire  Insurance  t'ompany 
l)eing  the  last  that  were  issued.  The  premium  upon  these 
policies  was  thirty-three  dollars  eacli,  amounting  in  the  aggre- 
gate to  $165.  Subsequently  tlie  plaintiff  delivered  to  Spitzer 
$100  to  pay  upon  the  premiums  and  Spitzer  delivered  ninety- 
nine  dollars  thereof  to  Rieger  wlio  paid  the  premium  upon 
three  of  the  five  policies  which  were  first  issuedj  leaving  the 
premium  on  the  policies  issued  by  the  defendant  and  the  Lion 
Fire  Insurance  Company  unpaid.  It  further  appears  that 
numerous  demands  were  made  upon  the  plaintiff  to  pay  the 
remaining  sixty-five  dollars  due  and  owing  for  premiums  upon 
these  policies,  but  that  the  amount  had  not  been  paid  at  the 
time  of  the  fire. 

The  trial  court  found  as  facts  that  "  on  or  about  November 
26,  1883,  the  plaintiff,  by  his  agent  duly  authorized  thereto, 
hiformed  the  defendant  that  the  plaintiff  did  not  wish  the  said 
insurance.  That  on  or  about  November  27,  1883,  by  agree- 
ment between  Mr.  Talbot,  duly  authorized  on  behalf  of  the 
defendant,  and  the  said  Rieger,  duly  authorized  on  behalf  of 
the  plaintiff,  the  said  insurance  existing  by  virtue  of  the  policy 
mentioned  in  the  complaint  in  this  action  was  duly  terminated 
and  the  said  insurance  ceased,"  and,  as  a  conclusion  of  law, 
that  the  defendant  was  entitled  to  a  judgment  dismissing  the 
complaint  upon  the  merits. 

SicKELs— Vol.  LXXIIL    13 
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The  plaintiff  excepted  to  the  findings  of  fact  above  quoted, 
and  on  review  by  tlie  General  Term,  that  court  was  of  the 
opinion  that  there  was  no  evidence  sustaining  such  findings 
and  therefore  ordered  the  judgment  reversed  on  the  facts  as 
well  as  the  law. 

The  duty,  therefore,  devolves  upon  us  of  detennining 
whether  or  not  this  finding  is  sustained  bj  the  evidence. 
Upon  this  branch  of  the  case  there  was  a  sharp  conflict  in  the 
testimony  which  involved  the  credibility  of  the  witnesses. 
The  trial  court  in  its  opinion  calls  attention  to  this  and  states 
that  '*  after  a  careful  examination  of  the  testimony  of  both 
sides,  and  giving  to  each  the  weight  which  it  seems  to  me  to 
deserve,  by  reason  of  its  greater  or  less  probability  in  coimec- 
tion  with  all  the  surrounding  circumstances  of  the  case,  I  have 
come  to  the  conclusion  that  the  facts  are  as  testified  to  by  the 
witnesses  examined  for  the  defense.''  Inasmuch  as  the  trial 
judge  had  the  advantage  of  seeing  and  hearing  the  witnesses 
deliver  their  testimony,  he  could  fonn  a  more  accurate  judg- 
ment than  a  court  on  review  as  to  their  reliability  and  truth- 
fulness. We  shall,  therefore,  only  call  attention  to  the 
testimony  of  defendant's  witnesses  for  the  purpose  of  deter- 
mining whether  it  is  suflicient  to  authorize  the  finding  of  the 
trial  court  to  which  attention  has  been  called.  In  the  first 
place  there  appears  to  be  no  controversy  in  reference  to  the  other 
facts  to  which  we  have  called  attention ;  that  the  premium  had 
been  paid  upon  three  of  the  five  policies  issued  and  delivered 
to  the  plaintiff,  and  that  it  had  not  been  paid  upon  the  policy 
in  suit  or  that  of  the  Lion  Fii-e  Insurance  Company,  and  that 
tlie  plaintiff  had  been  dunned  for  the  balance  of  the  premium 
tliat  was  due.  It  further  appears  that  neither  Spitzer  nor  the 
plaintiff  knew  which  of  the  tliree  policies  had  been  paid  for 
when  the  transaction  to  which  we  now  call  attention  took 
place.  Spitzer  testified  on  behalf  of  the  defendant  that  he 
called  upon  the  plaintiff  for  the  balance  of  the  luipaid  pre- 
mium ;  that  he  had  delivered  the  five  policies  to  the  plaintiff 
the  latter  part  of  September,  and  the  latter  part  of  Octo- 
ber had  received  $100  from  him  as  part  payment  for  the 
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aniount  due;  that  he  told  him  after  dunning  him  about 
twenty-five  times,  that  the  matter  was  getting  a  little  unpleas- 
ant with  the  companies ;  that  he  had  to  have  the  money  or 
the  policies ;  that  he  could  not  be  bothered  longer  as  he  was 
losing  his  reputation  with  the  companies  and  he  could  not 
afford  to  do  so.  The  plaintiff  then  turned  aroimd  and  said : 
"  Well,  I  don't  want  your  policies,''  and  he  went  to  the  safe. 
"  He  said  he  had  enough  insurance*  and  did  not  want  any  more, 
and  he  threw  me  out  two  policies ;  one  on  the  Trans- Atlan- 
tic, and  one  on  the  Mechanics  and  Traders.  I  took  these 
policies  down  to  Mr.  Rieger  and  ordered  them  cancelled." 
Rieger  was  called  on  behalf  of  the  defendant  and  testified 
that  he  had  been  dunned  so  hard  by  the  company  that  he  went 
to  Spitzer  and  told  him  that  he  wanted  the  thing  fixed  up ; 
that  he  must  bring  the  money  or  the  policies ;  that  the  com- 
pany would  not  let  it  run  longer.  That  Spitzer  thereafter 
came  to  his  office  on  the  Monday  afternoon  before  the  fire  and 
said  that  he  had  been  down  to  see  the  plaintiff  and  that  the 
plaintiff  said  to  him  that  he  could  get  along  without  the 
insurance  of  these  two  polices  and  that  he  had  given  them  back 
to  him  ;  that  Spitzer  thereupon  handed  him  two  policies,  one  on 
the  Trans- Atlantic  and  the  other  on  the  Mechanics  and  Trad- 
ers ;  that  he  looked  at  the  two  policies  and  saw  that  they 
were  two  of  the  three  on  which  the  premium  had  been  paid 
and  that  they  were  not  the  two  that  he  wanted.  He  further  tes- 
tified that  the  next  morning  he  went  to  the  office  of  the  defend- 
ant and  saw  Mr.  Talbot  and  told  him  that  the  plaintiff  had  sent 
word  the  afternoon  previous  that  he  would  not  pay  for  these 
policies,  that  he  had  insurance  enough  ^\^thout  them;  that 
he  had  sent  down  two  other  policies  by  mistake  so  that  he 
could  not  surrender  his  two ;  that  he  told  him  he  would  go  up 
and  exchange  the  policies  at  the  first  opportunity  and  bring 
them  down,  and  in  the  meantime  he  wanted  Talbot  to  mark 
off  his  two  policies ;  that  Talbot  grumbled  somewhat  at  having 
the  policies  run  for  sixty  days  and  then  thrown  back  as  not 
wanted,  but  said  that  he  would  consider  them  off.  Talbot  had 
authority  to  cancel  policies  on  the  part  of  the  defendant  and 
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gave  testimony  corroborating  the  statement  of  Reiger  as  to 
what  had  transpired  in  reference  to  the  cancellation  of  tlie 
policy  in  suit.  Rieger  further  testified  that  that  afternoon  or 
the  next  morning  he  went  and  saw  the  plaintiff  and  ai^ked  him 
to  pay  for  the  time  the  policies  had  run  which  was  two  mouths 
and  that  he  refused  to  do  so ;  that  he  then  stated  to  the  plain- 
tiflf  that  he  had  sent  down  two  policies  that  had  already  been 
]>aid  for  and  that  he  could  take  those  policies  and  have  them 
cancelled  and  get  back  money  enough  to  pay  the  amount  due 
for  the  two  montlis  on  these  policies  and  tliat  these  two  policies 
had  been  already  cancelled  on  the  books  of  the  company ;  that 
that  would  cut  him  off  from  four  policies  or  of  an  insurance 
of  $4,400 ;  that  the  plaintiff  then  wanted  to  know  how  much 
he  owed,  etc.  Subsequently  further  testimony  was  given  to 
the  effect  that  he  asked  the  plaintiff  for  the  two  policies  on 
wliich  the  premium  had  not  been  paid  and  that  the  plaintiff 
stated  that  he  did  not  have  them  there  but  had  them  at  his 
home  and  said  that  he  would  bring  them  down  on  the  follow- 
ing Saturday  and  give  them  to  the  witness  and  pay  eleven 
dollars,  the  amount  of  the  premiums  for  the  two  months,  if 
the  witness  would  deliver  back  the  two  ix)licies  delivered  to 
Spitzer. 

The  General  Term  appears  to  have  reached  the  conclusion 
that  this  testimony  did  not  authorize  the  cancellation  of  the 
policy  in  suit ;  that  it  was  the  two  policies  delivered  by  the 
plaintiff  to  Spitzer  that  he  authorized  to  l)e  cancelled  and  not 
the  two  policies  on  which  the  premium  had  not  been  paid  Bnt 
did  the  plaintiff  intend  to  authorize  Sj)itzer  to  have  those  two 
policies  cancelled  ?  lie  had  paid  the  premium  upon  three  of 
the  five  policies ;  he  did  not  know  which,  and  being  of  foreign 
birth  and  evidently  unfamiliar  with  the  transaction  of  business  of 
this  character,  doubtless  supposed  that  it  did  not  make  any 
difference.  He  did  not  even  keep  or  remember  the  names  of 
the  companies  who  had  issued  the  two  policies  delivered  up  by 
him.  He  had  been  dunned  time  and  again  for  the  balance  of 
the  premium  due.  He  knew  that  there  was  premium  due 
upon  two  policies,  and  that  it  had  been  paid  upon  three.     He 
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Iiad  concluded  that  he  had  insurance  enough  and  could  get 
along  witliout  the  two  on  which  the  premium  had  not  been 
paid,  and  it  is  quite  evident  to  our  minds  that  it  was  his  inten- 
tion to  surrender  up  the  policies  on  which  the  premiimi  had 
not  been  paid  and  retain  the  other  three,  and  that  in  handing 
over  to'  Spitzer  the  two  policies  on  which  the  premium  had 
been  paid  in  full  he  made  a  mistake  which  the  courts  would 
readily  rectify.  If,  therefore,  it  was  his  intention  to  surrender 
up  the  policies  on  which  the  premium  had  not  been  paid, 
Spitzer  and  Rieger  in  doing  what  they  did  to  have  the  policy 
in  suit  cancelled  merely  carried  out  his  directions  as  he  himself 
intended. 

It  coiLsequently  apj)earR  to  us  that  the  finding  of  tlie  trial 
court  18  sustained  by  the  evidence. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  of  the  trial  court  affirmed,  witli  costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


The  People  ex  rel.   Thomas   K.    Devekell,    Respondent,  v. 
The  Musical  Mutual  Protective  1\\ion,  Appellant. 

In  proceedings  by  mandamus,  to  compel  a  restoration  of  tlie  relator  to 
membership  in  defendant's  organization  on  the  ground  that  he  had 
been  unlawfully  expelled,  the  following  facts  appeared  :  By  defendant's 
charter  (chap.  168,  Laws  of  1864,  as  amended  by  chap.  821.  Laws  of 
1878)  it  is  provided  that  it  may  make  by-laws,  and  that  any  member 
violating  them  may  be  expelled  after  being  afforded  an  opportunity  to 
be  heard  in  his  defence  in  such  manner  as  the  by-laws  shall  prescribe. 
The  by-laws  provide  that  it  shall  be  the  duty  of  defendant's  board  of 
directors  to  investigate  all  charges  against  members  ;  that  any  member 
bringing  a  charge  against  another  shall  be  rt^quirod  to  appear  personally 
and  substantiate  his  charge  ;  that  the  secretary  shall  notify  the  parties 
to  appear,  and  if  either  party  fail  to  appear,  a  default  shall  be  taken,  or  a 
postponement  shall  l)e  had  until  the  next  meeting  of  the  board  upon 
the  written  request  of  either  party,  fully  stating  acceptable  reasons  ;  also 
that  no  expulsions  shall  be  made  except  on  charges  preferred,  a  copy  of 
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which  shall  be  served  upon  the  member  cliarged  and  he  given  a  reasonable 
opportunity  for  his  defense.  A  member  made  a  charge  in  writing  against 
the  relator,  founded  upon  two  letters  written  by  him.  A  copy  of  the 
charges  were  not  served  upon  the  relator,  but  he  was  served  with  a  notice 
to  attend  a  meeting  of  the  board  of  directors  on  a  date  named,  to  then 
tmswer  why  he  should  not  be  fined  or  expelled  from  mombersliip.  He 
appeared,  the  letters  were  exhibited  to  him  and  he  admitted  having  written 
them,  but  denied  jurisdiction  in  the  board  to  try  him  on  account  of  any- 
thing contained  in  them.  The  relator  asked  and  was  informed  who  made 
the  charges  against  him.  After  calling  attention  to  the  fact  that  that 
member  was  not  present  he  withdrew  without  asking  for  a  postponement. 
He  therafter  received  notice  that  he  had  been  expelled.  //cW,  that  the 
relator's  appearance  was  not  a  waiver  by  him  of  the  requirements  of  the 
by-laws,  or  recognition  of  the  right  of  the  boanl  to  proceed  without 
observance  of  the  regulations;  that  his  expulsion  was  illegal  and  be 
was  entitled  to  a  peremptory  mandamus  for  his  reinstatement;  and  that 
a  return  having  been  made  to  an  alternative  writ,  damages  were  properly 
allowed  in  the  final  order,  for  loss  suffered  in  consequence  of  his 
expulsion.     (Code  Civ.  Pro.,  §  2088.) 

It  appeared  that  by  retuson  of  liis  non-membership,  after  expulsion,  the 
relator  was  discharged  from  the  service  in  which  he  was  engaged.  HeUi, 
that  this  was  the  proximate  result  of  the  cause  of  which  he  complained, 
and  as  such  furnished  a  ground  for  the  award  of  damages,  and  that  the 
conclusion  of  the  trial  court,  as  to  the  amount,  was  not  reviewable  here. 

J^ds  V.  M.  G.  L.  Co.  (90  N.  Y.  26),  distinguished. 

Defendant's  by-laws  authorizcni  the  society  to  reinstate  an  expelled  mem. 
ber  by  a  two-thirds  majority  of  all  members  present,  after  having  paid 
all  dues  and  fines  standing  against  him,  and  an  extra  fine  of  fifty  dollars, 
and  that  applicants  for  reinstatement  must  pass  an  examination  the 
same  as  those  for  original  menil)ership.  Held,  that  relator  was  not 
required  to  exhaust  to  Xhe  means  so  provided  for  re-instatement  before 
resorting  to  a  mandanivfi;  that  those*  provisions  relate  to  cases  of  expul- 
8i(m  supported  by  pnx^eedings  lawfully  conducted  and  where  the  appeal 
is  to  the  disf'retionary  power  of  the  society. 

(Argued  December  5,  1889;  decidetl  December  20,  1889.) 

Appeal  from  judgiiieiit  of  the  (xeneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  23,  1880,  which  affirmed  a  judgment  in  favor  of  the 
relator  entered  upon  the  decision  of  the  court  on  trial  without 
a  jury. 

The  nature  of  the  proceeding  and  the  material  facts  are 
stated  in  the  opinion. 
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Ilaratio  V.  Kin^  for  appellant.  The  board  acquired  juris- 
diction of  the  person  of  the  relator.  {Allen  v.  Malcorn^  12 
Abb.  [N.  S.]  335;  People  v.  Underwriters,  7  Hun,  248,  252, 
253;  People  v.  .Y.  F.  C.  Ass'n..  18  Abb.  Pr.  271,  283,  284.) 
All  that  the  relator  was  entitled  to  by  law  and  by  the  consti- 
tution and  by-laws  of  tlie  society  was  an  opportunity  to  be 
heard.  (People  v.  Undemyriters,  7  Ilun,  24S,  252,  253; 
Lambert  v.  Addison^,  46  L.  T.  Rep.  20,  24 ;  16  Am.  L.  Kev. 
427;  Loubdt  v.  Leroy,  15  Abb.  N.  C.  33.)  The  question  is 
whether  defendant  did  not  have  the  power  and  jurisdiction  to 
determine  that  the  relator  exercising  such  right  in  the  partie- 
vJar  offensive  manner  he  did  and  complained  of,  wa,s  guilty 
of  a  violation  of  "  good  faith  and  fair  dealing.''  That  subject 
was  committed  by  the  legislature  and  constitution  of  the 
defendant  to  the  determination  and  jurisdiction  of  the  society. 
(Laws  1878,  chap.  321,  §  1 ;  Peojjle  v.  Underuyrlters,  7  Hun, 
248,252,  253;  People  v.  (\mi,  Coundl,  78  N.  Y.  33;  Hunt 
V.  ITunt,  72  id.  228,  229 ;  La7\^e  v.  Benedict,  73  id.  27.) 
Relator  had  an  adequate,  legal,  specific  remedy  by  an  ajypeal 
to  the  society  at  large  at  any  regular  quarterly  meeting,  and, 
therefore,  under  well  established  rules  he  was  not  entitled  to 
the  remedy  by  mandamus  until  after  he  had  first  exhausted 
that  by  appeal  in  the  organization.  {Tji  Fond  v.  Deems,  81 
X.  Y.  508,  514;  Poultney  v.  Bachman,  31  Hun,  49  ;  liar- 
rington  v.  Ass'71,  27  Alb.  L.  J.  438 ;  High  on  Ext.  Rem.  §§  16, 
179,  429.)  It  was  error  to  allow  the  relator  the  $400  as  dam- 
ages. {Rector  v.  aarJc,  78  N.  Y.  21,  23 ;  Burke  v.  St.  John, 
25  Hun,  541 ;  High  on  Extr.  Rem.  §  301  ;  In  re  Pain4i,  1 
Hill,  665  ;  King  v.  ^Griffiths,  5  B.  &  Aid.  731 ;  Marimi,  S,  etc. 
V.  Com.  31  Penn.  St.  82  ;  Ij^eds  v.  M.G,  Co.,  90  K  Y  26.; 
GUI  v:  JV.  r,  C  Co.,  48  Hun,  527;  Searles  v.  M.  li.  /?.  Co. 
23  W'kly  Dig.  150 ;  Ihl  v.  F.  S.  S.B.  li.  Co.,  47  N.  Y.  318.) 

W.  Wickham  Smith  for  respondent.  If  any  provision  of 
the  constitution  or  by-laws  of  the  defendant  corporation 
relating  to  expulsion  was  substantially  violated  by  defendants 
in  the  proceeding  which   resulted   in  the  expulsion  of  the 
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resjxHideiit,  tliat  expulsion  waw  illegal,  and  he  was  entitled  to 
a  peremptory //^<///<A////v/<  for  his  restoration.  (Bagg's  Case, 
11  Coke,  m\  Connn.  v.  X  P.  P.  Sochi f/,  2  Birni.  441  ;  B.  B. 
Ass'n  Case,  3:»  Penn.  St.  151;  Bi'n.  Ass'n  Case,  38  Pa.  299. 
People  e.r  reh  v.  Med,  Sot\^  24  Barb.  X>lK\ ;  People  v.  J/<?f7. 
iS^>^\,  32  X.  Y.  1S5;  MiweUjer  v.  AVW</y,  13  Pliila.  113; 
P^f>/>/^  V.  N.  /:  li:  Society,  24  How.  Pr.  3Ui;  /V>/>A^  v.  S,  S. 
lia rbof\  i>  Ahh.  [N.  S.J  IPJ;  UVz/Vt^  v.  Browudl,  2  Daly, 
329;  Ifiitchinmm  \.  L<iwrence,  07  How.  Pr.  3S ;  iMXihat  v. 
I^roy,  40  IIiiii,  546 ;  People  ej*  rel,  v.  J/]  /^.  Uiiion^  47 
Hun,  273;  Cmiunomcealth  v.  6\  Society^  15  Pa.  St.  251; 
HW//'/*'^  V.  X  ir.  a^  a  .4^///,  84  N.  Y.  28 ;  PeopU  v.  J///. 
ItistHute,  44  How  Pr.  408 ;  M,  cfe  >cV.  ,S</(^f.  v.  Weatherly,  75 
Ala.  248;  Rochl^er  v.  vf/.  .1.  AW<'.,  22  Mich.  87;  Mvnlock  v. 
PhilUpH  Acud,,  12  Pick.  244;  Fishery,  Kean^.  L.  K.  [(^h. 
Div.],  353;  Lahmu^here  v.  ^<</'/</  W/urrnelife.L,  R.  [13  (^i. 
Div.],  340.)  The  non-service  of  the  charge  was  not  waived 
by  the  ap]>earance  of  relator  at  the  time  and  place  sf^ecified 
in  the  notice  to  ascertain  the  nature  of  the  complaint  against 
him,  and  the  board  did  not  tliereby  acquire  jurisdiction. 
{iMhoiichere  v.  Earl  of  Warncliffe,  L.  R.,  13  Ch.  Div.  346 ; 
March  V.  Il^inm  ColUge,  27  Gmnt's  V\\,  305 ;  Doii^mng  v. 
C,  Soc,  10  Daly,  2(;2 ;  People  c.r  rel  v.  M,  M,  P,  Union,  47 
Hun,  278.)  Under  article  3,  section  9  of  the  by-laws  of  the 
corporation,  this  case  should  have  been  dismissed  by  default 
for  the  failure  of  the  proseciitor  to  attend,  and  the  board  had 
no  jurisdicticm  to  proceed  further  with  the  matter.  {ITutchiii- 
8on  V.  lAnrreuce,,  f)7  How.  Pr.  47 ;  lAtuhat  v.  lA^roy^  40  Hun, 
540.)  There  was  no  remedy  left  to  relator  within  the  corpora- 
tion, failure  to  pursue  which  disentitles  him  to  relief  by 
mandiunnH,  {Merischeitn  v.  M,  M.  P,  Uni4m,  47  Hun,  273.) 
Relfitor  was  entitled  to  have  the  damages  sustained  by  him  by 
reason  of  defendant's  false  return  t(»  the  alternative  writ 
assessed  and  awarded  in  this  proceedings.  (3  Blackst.  Com., 
chap.  7,  pp.  110,  204;  1  Evan's  Stat.  17(J;  C^ode  Civ.  Pro.,  §§ 
2007,  2090;  People  ex  rel  v.  Super,,  28  N.  Y.  112;  People 
V.  BaUhellor,  53  id.  128;  Marion  SfH*,  v.    Conun,,  31  Penn. 
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St.  S2.)  The  liiKliiig  of  the  court  as  to  the  amount  of  the  dam- 
ages is  not  reviewable  in  tliis  court.  {FiM  ^^  Mnnsati^  47 
X.  Y.  221  ;  rid  V.  li,  R,  Co,,  Ld.  317;  Baker  v.  Spencer,  Id. 
5<;2 :  Bryce  v.  Z.  /^.  /««.  «?.,  55  id.  240 ;  Pratt  v.  N.  Y.  C. 
Inn.CfK.  Id.  505;  Marvin  v.  ^.  /.  J/.  6V;.,  Id.  538;  Maher 
V.  A^  /^.  6'c;.,  67  id.  53;  Smith  v.  Tnidow,  84  id.  60.) 

Bradley,  J.  The  defendant  was  incorporated  by  Laws  of 
1864,  chapter  lf>S,  to  whicli  an  amendment  wafl  added  by  Law.s 
of  1878,  chapter  321.  Its  object  was  ^""thQ  cultivation  of  the 
art  of  music  in  all  its  branches,  and  the  promotion  of  good 
feeling  and  friendly  intercourse  among  the  members  of  the 
profession,  and  the  relief  of  such  of  their  members  as  shall  be 
unfortunate,  *  *  *  and  the  establishment  of  a  uniform 
rate  of  prices  to  l)e  charged  by  memliers  of  said  society,  and 
the  enforcement  of  good  faith  and  fair  dealing  between  its 
members."  It  is  also  provided  thpt  the  defendant  may  make 
by-laws,  and  that  any  member  violating  any  of  them  may  Ik) 
expelled  from  the  society  (after  being  aflForded  an  opportunity 
to  l)e  heard  in  his  defense)  in  such  manner  as  it  may  by  its 
by-laws  prescribe.  The  isolator  was  expelled  from  tlie  society 
on  July  31,  1885,  by  its  board  of  directors.  This  proceeding 
by  alternative  writ  of  maiulatnn^t  instituted  for  the  restoration 
of  the  relator  to  his  meml)ership  of  the  defendant,  was  founded 
maiHly  upon  the  ground,  alleged  by  him,  that  his  expulsion  wa^^ 
improj>erly  made  in  thi^s,  that  it  waa  done  without  trial  or  oppor- 
tunity given  him  to  be  heard.  The  character  of  the  charges 
upon  which  the  action  of  the  l)oard  of  directors  was  founded, 
was  not  the  subject  of  consideration  of  the  court  below.  The 
only  question  here  has  relation  to  the  proceedings  taken  with  a 
view  to  the  result  given  by  the  action  of  the  board.  And  its  dis- 
position is  dei)endent  upon  the  result  of  the  inquiry  whether  the 
lK>ard  of  directors  ac(juired  jurisdiction  of  the  person  of  the 
relator  in  the  prw^eedings  had  for  his  expulsion.  This  depends 
upon  the  fat^^ts  found  by  the  trial  court,  so  far  as  they  have 
the  support  of  evidence,  having  in  view  the  by-laws  of  the 
society,  by  which  it  is  provided  that  it  shall  be  the  duty  of  the 
SicKKJLS— Vol.  LXXIII.         14 
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board  of  directors  to  investigate  all  charges  against  members ; 
that  any  member  bringing  a  charge  against  another  member 
before  the  board,  sliall  be  reciuired  to  api)ear  personally  and 
substantiate  his  charge;  that  the  secretary  sliall  notify  the 
parties  to  appear,  and  if  either  party  fail  to  appear  tlie  case 
shall  go  by  default,  or  l>e  postponed  to  tha  next  meeting  of 
the  board  upon  the  written  recjuest  of  either  party  fully 
stating  the  reasons  acceptable  to  the  board ;  and  that  a  member 
may  be  expelled  for  the  non-observance  of  its  constitution, 
by-laws  or  rules,  but  that  no  such  expulsion  shall  be  made 
except  on  charges  preferred,  a  copy  of  which  shall  be  served 
upon  the  member  so  charged,  and  such  member  shall  have  a 
reasonable  opportunity  for  liis  defense.  One  of  the  objects  of 
the  union,  as  stated  in  its  constitution,  is  the  enforcement  of 
good  faith  and  fair  dealing  between  its  members. 

The  charge  made  against  the  relator  was  founded  upon  two 
letters,  written  by  him  having  in  view,  as  alleged,  the  die* 
placement,  from  his  position  in  a  musical  band,  of  one  of  the 
members  of  the  defendant  and  the  procurement  of  such  poBi- 
tion  for  himself.  The  charges  as  made  by  the  member  were 
not  served  upon  him.  This  was  a  substantial  jurisdictional 
defect  in  the  proceedings  taken  for  his  expulsion,  and  rend- 
ered it  void  unless  such  omission  was  in  some  manner  obviated. 
It  is  contended  on  the  part  of  the  defendant  that  such  service 
of  the  charges  was  waived  by  the  relator,  and  upon  that  con- 
tention arises  the  main  question  for  consideration.  The  relar 
tor  was  served  with  a  notice  of  the  secretary  summoning 
him  to  attend  a  meeting  of  the  board  of  directors  on  the  24th 
of  July,  1885,  to  then  answer  why  he  should  not  be  lined  or 
expelled  from  membership.  He  then  appeared.  The  letters 
he  had  written  were  then  exhilnted  to  him,  the  writing  of 
which  he  admitted,  and  stated  that  they  were  private  letters 
with  which  the  board  had  nothing  to  do,  and  that  he 
denied  its  jurisdiction  to  try  him  on  account  of  anything  con- 
tained in  such  letters.  The  secretary  then  said  to  him  "That 
is  all.""  Thereupon  the  relator  asked,  and  was  informed,  who 
made  charges  against  hiix^.     The  member  by  whom  the  charges 
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were  made  was  not  present  and,  after  calling  attention  to  that 
fact,  the  relator  ^vithdrew  without  making  any  request  for  the 
postponement  of  the  matter.  He  received  no  further  notice 
of  it  until  August  sixth,  when  the  notice  that  he  was  expelled 
July  thirty-first  was  served  on  him.  It  also  appears  that  the 
charges  were  made  by  the  member  against  him  in  writing. 
Upon  tliis  state  of  facts,  found  by  the  trial  court,  it  was  as  con- 
clusion of  law  determined,  that  by  reason  of  the  failure  to  serve 
the  relator  with  a  copy  of  the  charges,  the  board  of  directoi's 
acquired  no  jurisdiction  of  the  person  of  the  relator ;  that  the 
proceedings  were  irregular  and  void,  and  that  he  was  entitled 
to  a  peremptory  mandainus  for  his  restoration,  and  to  recover 
$400  damages,  and  judgment  was  directed  accordingly  with 
fifty  dollars  costs.  There  was  some  evidence  to  support  the 
facts  found  by  the  trial  court.  If  the  relator,  when  he 
appeared  pureuant  to  the  summons  served  on  him,  had  sub- 
mitted himself  to  the  jurisdiction  of  the  board  of  directors  in 
the  matter,  it  would  have  been  a  waiver  of  the  necessity  of 
serving  him  with  the  charges.  This  a  party  may  do  when 
summoned  to  appear  before  any  tribunal  having  jurisdiction 
of  the  subject-matter  involved.  But  in  view  of  the  facts 
which  the  court  was  permitted  to,  and  did  find  upon  support- 
ing evidence,  was  there  any  submission  of  the  relator  to  the 
jurisdiction  of  the  board  ?  He  denied  the  jurisdiction  and, 
observing  the  absence  of  the  member  who  had  made  the 
charges,  he  went  away.  This  furnished  no  fair  opportunity  to 
suppose  that  it  was  unnecessary  to  observe  any  step  in  the 
proceeding,  made  requisite  by  the  by-laws  to  its  jurisdiction. 
It  is  true,  his  attention  was  called  to  the  letters  when  he 
appeared  in  obedience  to  the  summons,  but  the  court  refused 
to  find  that  before  such  appearance  he  was  acquainted  with 
the  charges,  and  found  to  the  contrary.  This  was  supported 
by  the  evidence  of  the  relator.  It  may  be  that  he  then  under- 
stood that  those  letters  were  the  foundation  of  the  charges  but 
no  charges  were  served  upon  him.  The  conclusion  of  the 
court  was  warranted  that  he  did  not' submit  himself  to  the 
jurisdiction  of  the  board  for  the  purposes  of  the  proceeding ; 
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and  that  the  service  iiix)n  him  of  the  charges  as  made  by  the 
accusing  member,  was  not  waived.  No  steps  were  taken  in 
it  wliile  the  relator  was  present.  He  was  not  called  upon  to 
do  anything  on  that  occasion,  nor  did  he  request  any  post- 
ponement or  that  anything  be  done  by  way  of  advancement  of 
the  proceeding.  In  view  of  the  facts  found  by  the  trial  court, 
there  was  no  recognition  by  him  of  tlie  right  to  proceed  with- 
out observance  of  the  regulations  prescribed  for  the  action, 
in  such  case  requisite  to  jurisdiction.  The  purpose  of  the 
by-laws  made  pursuant  to  the  authority  given  by  the  statute, 
was  to  preserve  the  lights  of  the  members  of  the  defendant 
against  arbitrary  action  to  their  prejudice ;  and  the  board  of 
directors  as  a  quad  judicial  body,  could  not  effectually  expel 
a  member  without  giving  him  all  the  opportunities  for  defense 
provided  by  the  by-laws  having  relation  to  a  proceeding  for 
such  purpose,  and  so  far  as  the  requirements  in  that  respect  are 
not  waived  they  must  be  sul)8tantially  observed.  {Lovhai  v. 
Leray,  40  Hun,  546,  552  and  C4ises  there  cited ;  People  ex 
rel.  Merscheivh  v.  Jf.  M.  P,  Union^  47  Hun,  273 ;  Watchel  v. 
iV.  W.  cfe  O,  Benevolent  Society,  84  N.  Y.  28.)  And  when  a 
proceeding  in  disregai'd  of  such  jurisdictional  provisions  results 
in  the  expulsion  of  a  member,  he  m^y  for  his  reinstatement  have 
a  remedy  by  ruandarmis.  It  is,  however,  urged  that  before 
resorting  to  this  remedy,  it  was  incumbent  upon  the  relator  to 
exhaust  the  means  within  the  power  of  the  organization  for 
his  restoration ;  and  reference  is  made  to  the  provisions  of  the 
by-laws  authorizing  the  society  to  reinstate  an  expelled  mem- 
l>er  "by  a  two-thirds  majority"  of  all  members  present,  after 
having  paid  all  dues  and  fines  standing  against  him,  and  an 
extra  fine  of  fifty  dollai's,  and  applicant*  for  reinstatement 
must  paiss  an  examination  tlie  same  as  those  for  original  mem- 
bership. (Art.  13,  §g  2,  3.)  Those  provisions  seem  to  have 
relation  to  cases  of  expulsion  supported  by  proceedings  law- 
fully conducted,  and  where  the  appeal  is  to  tlie  discretionary 
power  of  the  society  available  for  the  restoration  of  the  expelled 
member,  only  on  payment  by  him  of  an  extra  fine.  There 
fcjeems  to  be  no  adecjuate  remedy  provided  by  the  by-laws  for  a 
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case  like  the  present  one,  where  the  remedy  is  founded  upon 
the  alleged  riglit  of  restoration,  subject  to  no  line  or  to  exam- 
ination as  are  applicants  for  membership. 

It  is  contended  that  the  court  erred  in  awarding  any  dam- 
ages to  the  relator  and  in  the  amount  so  awarded.  The  stat- 
ute provides  that  where  return  has  been  made  to  an  altenia- 
tive  writ  issued  upon  the  relation  of  a  private  person,  the 
court,  upon  making  a  final  order  for  a  peremptory  niandamn^H 
must,  if  the  relator  so  elects,  award  to  him,  against  the  defen- 
dant, the  same  damages  which  the  relator  might  recover  in  an 
action  against  the  defendant  for  a  false  return.     (Code,  §  2088). 

The  damages  allowed  by  the  court  were  those  which  the 
relator  was  deemed  to  have  suffered  in  consequence  of  his  expul- 
sion, and  they  arose  from  the  fact  that,  by  reason  of  his  non- 
membership,  so  produced,  he  was  discharged  from  the  service 
in  which  he  was  engaged,  and  thus  deprived  of  the  income, 
which  he  otherwise  would  have  received.  This  was  the  proxi- 
mate result  of  the  cause  of  which  he  complained,  and  as  such 
furnished  a  ground  for  the  award  of  damages.  {People  v. 
Supervisors^  28  N.  Y.  112.)  The  amount  of  such  damages 
awarded  as  distinguished  from  the  $100  allowed  for  expenses, 
was  $300.  There  was  some  evidence  upon  which  to  base 
their  estimate,  and  the  question  in  this  respect  differed  from 
that  in   Lee^h  v.  M.  G.  L.  Co.  (90  N.  Y.  26). 

The  conclusion  of  the  trial  court  as  to  the  amount  is  not 
renewable  here. 

The  judgment  should  be  affirmed. 

An  concur,  except  Bbown  J.,  not  sitting. 

Judgnient  affirmed. 
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lao  364       Bknjamin  W.  Franklin,  Respondent,  r,  Mary   C.   Brown, 
uH  110  Appellant. 

1 132    310 

118    llOl  Xn  »n  action  to  recover  the  last  quarter  of  rent  reserved  by  a  lease  for  one 

Ifil       62' 

*^^  year  of  a  furnished  dwelling-house,  the  answer  set  up  as  a  counter-claim 

damages  alleged  to  have  been  sustained  on  account  of  the  breach  of 
an  implied  covenant  that  said  house  was  fit  for  immediate  and  perma- 
nent occupation.  The  referee  found  that  during  the  term  of  the  lease 
noxious  gases  and  strong,  unliealthy  and  disagreable  odors  existed 
generally  and  in  large  quantities  throughout  the  house,  making  defend- 
ant sick  and  rendering  the  house  unhealthy  and  unfit  for  human  habita- 
tion. That  said  gases,  otlors,  etc.,  did  not  arise  in  or  from  any  part  of 
said  house,  but  c^me  from  adjoining  premises.  That  neither  party 
knew  of  their  existence  when  the  lease  was  executed.  It  was  not 
claimed  that  there  was  any  deceit  or  false  representations  to  plaintiff  as 
to  the  condition  of  the  house  or  its  fitness  for  the  purpose  for  which  it 
was  let.  It  appeared  that  defendant  thoroughly  examined  the  premises 
before  signing  the  lease,  and  neither  ceased  to  occupy  nor  attempted  to 
rescind  until  the  last  quarter  of  the  term.  IfeM,  that  defendant's 
counter-claim  was  not  tenable  ;  and  the  fact  that  personal  property  w^as 
in  part  the  subject  of  the  lease  did  not  affect  the  question. 

The  law  will  not  imply  a  covenant  in  a  lease  as  to  conditions  not  under  the 
control  of  the  lessor;  and  witli  reference  to  which  he  and  the  lessee  being 
ignorant,  neither  could  be  supposed  to  have  contracted. 

Smith  V.  MarrcMe  (11  M.  &  W.  5);  Wilwn  v.  Ilatton  (L.  R.,  [2  Exch.  IMv.] 
386),  distinguished  and  questioned. 

The  lessee  of  real  property  must  run  the  risk  of  its  condition,  unless  be 
has  an  express  agreement  on  the  part  of  the  lessor  in  relation  theretow 

Reported  below  (21  J.  &  S.  474). 

(Submittal  IXH-embcr  o,  1889;  decided  December  20,  1889. 

Appkal  from  judgment  of  the  General  Term  of  the  Superior 
VowTt  of  the  city  of  New  York,  entered  upon  an  order  made 
May  (),  188(>,  which  affirmed  a  judgment  in  favor  of  the 
plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  the  rent  reserved  l>v  a 
lease  of  a  furnished  dwelling-house. 

The  answer  pleaded  a  counter-<»laim  for  damages  alleged  to 
liave  been  sustained  by  the  defendant  on  account  of  a  breach 
of  an  implied  covenant  that  said  house  was  fit  for  immediate 
and  ])ermanent  occupation. 
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Statement  of  case. 

The  referee  found  tliat  on  the  14:th  of  September,  1888, 
the  parties  entered  into  a  written  agreement  whereby  plaintiff 
leased  to  the  defendant  the  dwelling-house,  known  as  No.  6 
West  Seventeenth  street  in  the  city  of  New  York,  for  the 
term  of  one  year  at  tlie  annuaC  rental  of  $3,100,  and  that  the 
defendant  covenanted  to  pay  said  sum  in  equal  monthly  pay- 
ments, commencing  on  the  first  day  of  November  thereafter. 
He  also  found  due  perfonnance  on  the  pail;  of  the  plaintiff, 
and  a  failure  to  perfonn  on  the  part  of  the  defendant,  who 
omitted  to  pay  the  rent  which  became  due  for  the  months  of 
July,  August  and  September,  1884,  the  last  three  months  of 
tlie  term.  Upon  the  request  of  tlie  defendant  the  referee 
further  found  that  said  house  was  leased  to  her  to  be  used  as  a 
private  residence ;  that  the  furniture  therein  was  a  large  and 
important  element  in  determining  the  amount  of  rent  to  be 
paid  ;  that  during  the  time  covered  by  the  lease  noxious  gases 
and  strong,  unhealthy  and  disagreeable  odors  "  existed  gener- 
ally and  in  very  large  quantities  throughout  said  furnished 
dweUing-house,"  making  the  defendant  sick  and  rendering  the 
house  unhealthy  and  unfit  for  human  habitation,  and  that  she 
incurred  certain  expenses  as  the  immediate  and  necessary 
result  of  occupying  such  premises.  The  referee,  however,  added 
to  thesefindings  that  said  gases,  odors,  etc*.,  did  not  arise  in  or 
from  any  part  of  said  house,  but  that  they  came  from  the  adjoin- 
ing premises  which  were  used  for  a  livery  stable,  and  that  neither 
party  knew  of  their  existence  when  the  lease  was  executed. 

John  G.  Agar^  for  appellant.  Contracts  for  the  letting  and 
hiring  of  ready-furnished  houses  and  apartments  are  con- 
tracts of  a  mixed  nature,  partaking  partly  of  a  demise  of  realty, 
and  partly  of  a  contract  for  the  letting  and  hiring  of  movable 
chattels.  (1  Addison  on  Cont.  293,  343,  344 ;  Harrington,  v. 
Snyder,  3  Barb.  381;  Horn  v.  Meakin,  115  Mass.  330; 
Fowler  v.  Locke,  L.  K.,  7  CJ.  P.  280 ;  Lijoti  v.  MeUa,  5  East. 
437 ;  Sted^  v.  S,  S\  Co.,  3  App.  Cas.  72 ;  Domat  L.  1,  tit.  4,  §§ 
3,  8 ;  Digest  Lib.  10,  tit.  2,  19,  §  1 ;  Pothier  Louage  No.  54  ;^ 
Story  on  Bailments  §  383 ;  Clews  v.  Willovghby,  7  Hill,  88.) 
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Statement  of  ease. 

In  letting  a  famisheil  house  for  immediate  use  there  is  an 
implied  covenant  that  the  thing  let  should  be  tit  for  the  use  for 
which  it  is  let.  (S/fu't^  i\  Mai^rahhu  11  M.  ife  W.  5;  Suitofh 
V.  Tefnj}f<f,  12  id.  «(),  Gl ;  Wlfmn  v.  Junc/t.  L.  R.  [2  Exch. 
Div.]  38G;  Bird  v.  Lord  GreviUe,  2  B.  Div.  [1  (\  Ar  El. J 
317;  GiUhooUy  v.  Wanhlnglon,  4  N.  Y.  222.)  lieferee  erred 
in  refusing  to  find  that  defendant  did  not  waive  her  right 
to  seek  damages  for  breach  of  said  implied  covenant  by  not 
rescinding  or  seeking  to  rescind  the  contract  set  forth  in  the 
complaint.  {MuUer  v.  Eno^  14  1^.  Y.  5t)7 ;  J^arkti  v.  Mor- 
ris Co,,  54  id.  580;  S(*hwinger  v.  Raymond,  88  id.  197; 
Williams  v.  Yanderbilt,  2S  N.  Y.  217 ;  Miller  v.  Garliny,  12 
How.  Pr.  203;  Ransom,  v.  E.  R.  Co,,  15  N.  Y.  416;  Curtiif 
v.  R,  R,  Co.,  18  id.  534;  /fo/yoke  v.  G.  T,  R,  R,  Co,,  48  N. 
II.  41 ;  Bennett  v.  Lochwood,  20  Wend.  223.) 

Delrn  Mc Curdy  for  respondent.  The  fact  that  the  plainifipB 
furniture  remained  in  the  house  and  was  leased  with  it  forms 
but  an  incident  to  the  contract  and  was  not  on  a  basis  of  the 
contract  itself.  {Era7icis  v.  Coch^ell,  L.  R.  [5  Q.  B.]  501 ; 
Carson  v.  Godley^  26  Penn.  St.  Ill ;  Howard  v.  DooUtUe^  3 
Duer,  464 ;  Button  v.  Gerrish,  9  Cush.  89 ;  Eoster  v.  Peyser^  id. 
242 ;  Royce  v.  Guyijenheiia,  106  Mass.  201 ;  Edwards  v.  N, 
r,  cfe  //.  7?.  7?.  Co,,  98  N.  Y.  245 ;  Mwrray  v.  Albertsmi,  60 
N.  J.  L.  167.)  There  was  in  this  case  no  implied  or  express 
warranty,  upon  the  letting  of  the  house,  that  it  was,  or  that  it 
would  continue  to  be,  fit  for  the  purpose  for  which  it  was  let. 
{Jaffe  V.  Ilart^^au,  56  N.  Y.  398 ;  Mumford  y.Broicn,  6  Cow. 
475  ;  Westluke  v.  Degraw,  25  Wend.  669  ;  Chad  wick  v.  Wood- 
ward, 13  Abb.  [N  C]  441;  Coidson  v.  Wading,  14  id.  60-67; 
Satphen  v.  Seehass,  id.  (^^ ;  Edwards  v.  .V.  I^.  c&  //.  R.  R.  Co,, 
98  N.  Y.  245 ;  Siynmis  v.  Seward,  22  J.  &  wS.  406  ;  Cleves  v.  Wilr 
Imcghhy,  7  Hill,  88-89 ;  Edwards  v.  N,  Y,  tfe  //.  R.  R.  Co., 
89  N.  Y.  249 ;  Woffv,  Eilpatrick,  101  id.  146-152.)  Where 
the  landlord  has  created  no  nuisance  himself,  and  none  arises 
from  tlie  premises,  no  liability  can  be  imposed  upon  him  for 
nuisances  created  elsewhere  by  others  over  whom  he  has  no 
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conta^l.  {Cohen  v.  Dupont^  1  Sandf.  266 ;  Royce  v.  Guggen- 
heim, 106  Mass.  201 ;  Pendleton  v.  DyeU,  4  Cow.  581 ; 
Edwards  v.  N.  Y,  cfe  H.  li,  Ji.  Co,,  98  N.  Y.  245 ;  Wdfy. 
Kilpatrick,  101  id.  148 ;  Gilhooley  v.  Washington,  3  Sandf. 
330 ;  4  N.  Y.  217 ;  Townsend  v.  Gilsey,  7  Abb.  Pr.  [N.  S.] 
59 ;  Ogihie  v.  HuU,  5  Hill,  52 ;  EgterUya  v.  Paige,  20  K  Y. 
281 ;  Wood  on  Land.  &  Ten.  801-804 ;  Mortimer  v.  Brun- 
nery  6  Bosw.  653-659.)  The  defendant  cannot  successfnlly 
contend  that  she  had  the  right  to  abandon  the  premises  and 
refuse  to  pay  the  rent  she  had  covenanted  to  pay  under  chapter 
345  of  the  Laws  of  1860.  {Jackson  v.  Siiydain,  54  N.  Y. 
450 ;     Vann  v.  Rouse,  94  id.  401. 

Vann,  J.  It  is  not  claimed  that  any  deceit  was  practiced 
or  false  representations  made  by  the  plaintiff  as  to  the  con- 
dition of  the  house  in  question,  or  its  fitness  for  the  purpose 
for  which  it  was  let.  The  defendant  thoroughly  examined 
tJie  premises  before  she  signed  the  lease  and  she  neither 
ceased  to  occupy  nor  attempted  to  rescind  until  the  last  quarter 
of  the  term.  Neither  party  knew  of  the  existence  of  the 
offensive  odors  when  the  contract  was  made.  They  were 
not  caused  by  the  landlord  and  did  not  originate  upon  his 
premises,  but  came  from  an  adjoining  tenement.  The  lease 
contained  no  covenant  to  repair  or  to  keep  in  repair,  and  no 
express  covenant  that  the  house  was  tit  to  live  in.  The  defend- 
ant, however,  contends  that  as  the  demise  was  of  a  furnished 
honse  for  immediate  use  as  a  residence,  there  was  an  implied 
covenant  that  it  was  reasonably  fit  for  habitation.  It  is  not 
open  to  discussion  in  this  state  that  a  lease  of  real  property 
only,  contains  no  implied  covenant  of  this  character  and  that 
in  the  absence  of  an  express  covenant,  imless  there  has  been 
fraud,  deceit  or  wrong-doing  on  the  part  of  the  landlord,  the 
tenant  is  without  remedy  even  if  the  demised  premises  are 
unfit  for  occupation.  {Witty  v.  Matthews,  52  N.  Y.  512; 
Jaffe  V.  Harteau,  56  N.  Y.  398 ;  Edwa/rds  v.  N,  F.  cJ&  //.  R, 
R.  Co.  98  K  Y.  245 ;  Cleves  v.  WiUoughhy,  7  Hill,  83 ; 
Mumford  v.  Brown,  6  Cow.  475 ;  Westlake  v.  DeGraw,  25 
SicKELS  —Vol.  LXXIII.        15 
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Wend.  009;  Taylor's  landlord  and  Tenant  [Hth  ed.],  §882; 
Wood's  Landlord  and  Tenant,  §  379.) 

But  it  18  urged  that  the  letting  of  household  gocKls  for 
immediate  use  raises  an  implied  warranty  that  they  are  rea*;()n- 
a])ly  fit  for  the  i)uq)ose  and  that  when  the  letting  includes  a 
house  furnished  with  such  goods,  the  warranty  extends  to  tlie 
place  where  they  are  to  be  used.  This  position  is  siipjK>rted 
by  the  noted  English  case  of  Smlt^  v.  Marrahle  (11  M.  & 
W.  5),  which  holds  that  when  a  furnished  house  is  let  for 
temporary  residence  at  a  watering  place,  there  is  an  implied 
condition  that  it  is  in  a  fit  state  to  be  habited  and  that  tlie 
tenant  is  entitled  to  quit  upon  discovering  that  it  is  greatly 
infested  with  bugs.  This  case  has  been  fre(|uently  discussed 
and  occasionally  criticised.  It  was  decided  in  1843,  yet  during 
that  year  it  wa«  distinguished  and  (piestioned  by  two  later 
decisions  of  the  same  court.  (Sutton  v.  TempU^  12  Mees.  & 
Wels,  52 ;  Hart  v.  WiniUo)\  id.  r)8.)  It  was  approved  and 
followed  in  1877  by  Wlhon  v.  IlatUm  [L.  R.J  2  Exch. 
Div.]  33()),  in  which,  however,  there  was  an  important  fact 
that  did  not  appear  in  the  earlier  oase,  as  before  the  lease  was 
signed  there  was  a  representation  made  in  behalf  of  the  land- 
lord tliat  she  believed  '  the  drainage  to  be  in  j)erfect  order,'* 
whereas,  it  was  in  fact  defective  and  the  contract  was  promptly 
rescinded  on  this  account.  The  principle  tiiat  there  is  an 
implied  condition  or  covenant  in  a  lease  that  the  property  is 
reasonably  fit  for  the  purpose  for  whicli  it  was  let,  as  laid 
down  in  Snuth  v^  Marrah(4\  has  been  fre(iuently  questioned 
by  the  courts  of  this  country,  and  has  never  been  adopted  as 
the  law  of  this  state.  (Riwarih  v.  X.  }\  cfe  //.  R.  R,  Co. 
98  N.  Y.  248 ;  Howard  v.  D(h>IM*\  3  Duer,  475 ;  Carswi  v. 
Godh^ij,  2<)  Penn.  St  1 1 7 ;  Button  v.  Gei^hh,  9  Cush.  89 ;  Chad- 
wick  V.  WoodtrardA^  Ahb.  [N.  C]  441;  Couhm  v.  W/nting, 
14  id.  60 ;  Sutptten  v.  St^eOa^Ji^  id.  07 ;  Meelcs  v.  Bowermnn^ 
1  Daly  99.)  We  have  been  referred  to  no  decision  of  this 
court  involving  the  application  of  that  principle  to  the  lease 
of  a  ready  furnished  house  and  it  is  not  necessary  to  now  pass 
upon  the  (piestion  because  the  case  under  consideration  diifers 
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from  the  English  cases,  above  mentioned,  in  two  significant 
particulars :  1st.  It  involves  a  lease  for  the  ordinary  period  of 
one  year,  instead  of  a  few  weeks  or  months  during  the  fasliion^ 
able  season.  2nd.  The  cause  of  complaint  did  not  originate 
upon  the  leased  premises,  was  not  under  the  control  of  the 
lessor,  and  was  not  owing  to  his  wrongful  act  or  default.  It 
was  simply  a  nuisance  arising  in  the  neighborhood,  but  neither 
caused  nor  increased  by  the  house  in  question.  Hence  we  are 
not  called  upon  in  this  case  to  decide  whether  a  lease  of  a  fur- 
nished dwelling  contains  an  implied  covenant  against  inherent 
defects  either  in  the  house  or  in  the  furniture  therein,  but 
simply  whether  the  lease  under  discussion  contains  an  implied 
covenant  against  extenial  defects,  which  originated  upon  the 
premises  of  a  stranger  and  were  unkno\vii  to  the  lessor  when 
he  entered  into  the  contract. 

It  is  uniformly  held  in  this  state  that  the  lessee  of  real 
property  must  run  the  risk  of  its  condition,  unless  he  has 
an  express  agreement  on  the  part  of  the  lessor  covering  that 
subject.  As  was  said  by  the  learned  General  Term  when 
deciding  this  case :  "The  tenant  hires  at  his  peril  and  a  rule 
similar  to  that  of  caveat  emptor  applies  and  throws  on  the  lessee 
the  responsibility  of  examining  as  to  the  existence  of  defects 
in  the  premises  and  of  providing  against  their  ill  effects." 

In  Cleves  v.  WiUoughhy,  (7  Hill  83,  86)  Mr.  Justice 
Beardsley  speaking  for  the  court  said :  "  The  defendant  offered 
to  show  that  the  house  was  altogether  unfit  for  occupation  and 
wholly  untenantable.  The  principle  on  which  this  offer  was 
made,  however,  cannot,  I  think,  be  maintained.  There  is  no 
such  implied  warranty  on  the  part  of  the  lessor  of  a  dwelling 
house  as  the  offer  assumes.  It  is  quite  unnecessary  to  look  at  the 
common  law  doctrine  as  to  implied  covenants  and  warranties 
or  to  its  modification  by  statute.  (3  R  S.  594).  That  doctrine 
has  a  very  limited  application  for  any  purpose  to  a  lease  for 
years  and  in  every  case  has  reference  to  the  title  and  not  to 
the  quality  or  condition  of  the  property.  The  maxim  caveat 
emptor  apphes  to  tlie  transfer  of  all  property,  real,  personal 
and  mixed  and  the  purchaser  generally  takes  the  risk  of  its 
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quality  and  condition,  unless  he  protects  himself  by  an  express 
agreement  on  the  subject." 

In  O^Brien  v.  Capwell^  (59  Barb.  504.)  the  court  declared 
that  "  as  between  landlord  and  tenant  *  *  *  where  there 
is  no  fraud,  false  representations  or  deceit  and  in  the  absence 
of  an  express  warranty  or  covenant  to  repair,  there  is  no 
implied  covenant  that  the  demised  premises  are  suitable  or  fit 
for  occupation,  or  for  the  particular  use  which  the  tenant 
intends  to  make  of  them,  or  that  they  are  in  a  safe  condition 
for  use." 

In  Edwards  v.  iY.  Y.  cfe  //.  R.  R.  Co.  (98  N.  Y.  249),  it 
was  said  in  behalf  of  this  court :  "  If  a  landlord  lets  premises 
and  agrees  to  keep  them  in  repair  and  he  fails  to  do  so,  in  con- 
sequence of  which  anyone  lawfully  upon  the  premises  suffers 
injury,  he  is  responsible  for  his  own  negligence  tu  the  party 
injured.  *  *  If  he  creates  a  nuisance  upon  his  premises 
and  then  demises  them,  he  remains  liable  for  the  consequences 
of  the  nuisance  as  the  creator  thereof.  *  *  But  where  the 
landlord  has  created  no  nuisance  and  is  guilty  of  no  willful 
wrong  or  fraud,  or  culpable  negligence,  no  case  can  b6  found 
imposing  any  liability  upon  him  for  any  injury  suffered  by 
any  person  occupying  or  going  upon  tlie  premises  during  the 
the  term  of  the  demise  and  there  is  no  distinction  stated  in 
any  authority  between  cases  of  a  demise  of  dwelling-houses 
and  of  buildings  to  be  used  for  public  purposes.  The  responsi- 
bility of  the  landlord  is  the  same  in  all  cases.  If  guilty  of 
negligence  or  other  delictum  which  leads  directly  to  the  acci- 
dent and  wrong  complained  of,  he  is  liable ;  if  not  so  guilty, 
no  liability  attaches  to  him." 

These  quotations  illustrate  the  strictness  with  which  the 
courts  liave  refused  to  imply  covenants  on  the  part  of  the  les- 
sor as  to  conditions  under  his  control.  What  sound  reason  then 
is  there  for  claiming  that  the  law  will  imply  a  covenant  as  to 
conditions  not  under  his  control  and  with  reference  to  which 
neither  lessor  nor  lessee  can  reasonably  be  supposed  to  have 
contracted,  as  they  knew  nothing  about  them  ?  The  fact  that 
personal  property  was  in  part  the  subject  of  the  lease  can  have 
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no  bearing  upon  this  question,  because  neither  the  furniture, 
nor  the  place  provided  for  its  use,  was  the  cause  of  the 
unpleasant  odors.  They  were  not  a  part  of  the  leased  prop- 
erty, either  real  or  personal,  but  were  independent  of  it  in 
origin  and  accidental  in  their  effect.  If  smoke  from  a  neigh- 
boring manufactory  had  blown  through  the  windows,  or  gas 
had  escaped  from  a  leaky  main  in  the  street  and  entered  tlie 
house,  could  the  lessee  have  abandoned  the  premises,  or  have 
<»lled  upon  the  lessor  to  respond  in  damages  ?  If  any  nuisance 
had  existed  in  the  vicinity  without  the  landlord's  agency  or 
knowledge,  but  which  materially  lessened  the  value  of  the 
lease,  upon  whom  would  the  loss  fall  ?  These  questions  sug- 
gest the  danger  of  departing  from  the  established  rule  as  to 
implied  covenants  yAih  reference  to  the  condition  of  leased 
real  property,  simply  because  personal  property  is  included  in 
the  lease.  The  furniture  was  not  the  basis  of  the  contract, 
but  a  mere  incident,  and  in  law  the  rent  is  deemed  to  issue  out 
of  the  realty.  (Wood's  Landlord  and  Tenant,  [2d  ed.]  vol.  1,  p. 
128 ;  Neiimian  v.  A^iderUm,  2  B.  &  P.  [N.  R]  224 ;  E7noU's  Case, 
Dyer.  212  b.)  The  difficulty  is  still  more  serious  when  the 
effort  is  made  to  extend  the  contract  of  the  lessor,  by  impli- 
cation only,  to  causes  having  only  an  accidental  connection 
with  the  property  leased,  whether  real  or  personal. 

We  do  not  think  that  there  was  any  covenant  in  the  lease 
in  question,  implied  either  by  common  law  or  from  the  acts  or 
relations  of  the  parties,  that  extended  to  the  grievance  of 
which  the  defendant  complains. 

The  judgment  should,  therefore,  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed 
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Catharine  Draper,  Appellant,  v.  The  President,  Managers 
AND  Company  of  the  Delaware  and  Hudson  Canal  Com- 
pany, Respondents. 

Plaintiff  shipped  certain  goods,  by  defendant's  road,  to  be  transported 
from  B.  to  A.,  consigned  to  herself.  By  the  bill  of  lading  it  was  pro- 
vided that  upon  the  arrival  of  the  goods  at  the  place  of  destination,  and 
when  "placed  upon  the  platform  or  in  the  storeroom  of  the  company 
*  *  *  awaiting  delivery  there  to  the  consignee  *  *  *  or  to  be 
taken  from  the  car  by  the  consignee,"  the  goods  shall  be  held  by 
defendant  "under  the  liability  of  a  warehouseman  and  not  as  a  car- 
rier.'' Hfld,  that  under  the  bill  of  lading  defendant  had  the  option  on 
arrival  of  the  goods  to  retain  them  in  the  car,  or  to  place  them  in  its 
warehouse,  and  in  either  case  its  liability  as  a  common  carrier  ceased 
after  the  consignee  had  had  a  reasonable  time  to  call  for  and  remove  them 

Plaintiff  did  not  reside  in  A.,  and  was  not  there  when  the  goods  arrived; 
some  days  after,  her  agent  called  at  the  defendant's  freight-house  in  that 
place  and  was  informed  that  they  had  arrived  and  had  been  unloaded; 
he  expressed  regret  at  the  unloading,  as  he  contemplated  their  removal 
to  another  place  and  asked  to  have  them  stored  for  a  few  days,  to  which 
the  freight  agent  assented.  The  goods  had  not  in  fact  been  unloaded, 
but  were  in  a  car  standing  near  the  freight  depot;  they  were  left  in  the 
car  for  about  twelve  days  thereafter,  when  they  were  destroyed  by  fire. 
In  an  action  to  recover  for  the  loss,  held,  that  whether  the  goods  were 
held  under  the  bill  of  lading  or  under  the  arrangement  made  by  phiin- 
tiff's  agent,  in  either  case  defendant  Ivas  liable  as  warehouseman  not  as 
carrier;  that  as  warehouseman  it  was  liable  only  in  case  of  negligence 
on  its  part,  causing  the  fire  or  in  the  care  of  the  goods  after  the  fire  com- 
menced; that  upon  this  question  the  burden  of  proof  was  upon  plaintiff; 
and  that,  as  her  evidence  failed  to  show  negligence,  she  was  properly 
non-suited. 

(Argued  December  9,  1889;  decided  December  20,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  16, 1886,  which  aflSnned  a  judgment  in  favor 
of  defendant,  ordered  upon  the  trial  in  tlie  Coimty  Court. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Am-asa  J.  Parker  for  appellant.  Tlie  goods  were  in  tihe 
possession  and  care  of  the  defendant  as  a  common  carrier  and 
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not  as  a  warehouBeman  at  the  time  they  were  destroyed  by 
fire.  {£dsall  v.  Camden,  50  N.  Y.  6(51  ;  14  Wend.  225 ;  45 
N.  Y.  578;  11  Wend.  305;  2  Kent's  Com.  (>04;  Edwards  on 
Bailments,  §  015  ;  A^e^han  v.  //  li,  li.  R,  Co.,  48  X.  Y.  408  ; 
Redf.  on  CJarriers,  §  52 ;  Miller  v.  Steam  Co.,  10  N.  Y.  437  ; 
A ngell  on  Carriers,  §150.)  The  non-suit  was  wrong,  a.s  tliere  was 
abundant  evidence  of  negligence  to  require  a  submission  t;f  the 
case  to  the  jury.  {Jmies  Y.Morgan,  90  N.  Y.  4;  Abb.  Trial 
Ev.,  555;  Wharton  on  Neg.,  §422;  107  Mass.  834;  11  Pick. 
41 ;  Story  on  Baihnents,  §  529 ;  Angell  on  Carriers,  §  472 ; 
National  Bank  v.  City  Bank,  103  U.  S.  658 ;  Hart  v.  //. 
IL  R.  R.  Co.,  80  N.  Y.  622 ;  Bernhard  v.  R.  cfe  S.  Co.,  1 
Abb.  Ct  App.  Dec.  131 ;  Keller  v.  .V.  Y.  C.  R.  R.  Co.,  2  id. 
480;  ^^\hlpl  V.  S.  A.  R.  Co.,  38  N.  Y.  49;  Cook  v.  N.  Y. 
a  R.  R.  R.  Co.,  1  Abb.  Vi.  App.  Dec.  432 ;  Tanner  v. 
K.  Y.  C.  it  IL  R.  R.  R.  Co.,  21  Wkly.  Dig.  396.)  The 
defendant  is  also  liable  upon  the  ground  that  twenty  days  was 
an  unreasonable  time  to  delay  delivering  the  goods  at  the 
warehouse,  and  plaintiff  had  the  right  to  submit  that  question 
to  the  jury.  {Ratcsmi  v.  Holland,  59  N.  Y.  611 ;  Read  v. 
SjHiulding,  30  id.  630.) 

Edicin  Young  for  respondent.  The  motion  for  a  non-suit 
was  properly  granted  upon  the  grounds  stated.  (44  N.  Y. 
505;  54  id.  214;  49  id.  223;  34  id.  548;  87  id.  413;  39  111. 
335  ;  49  N.  Y.  224 ;  9  id.  463 ;  15  id.  524 ;  38  id.  442 ;  56  id. 
302 ;  53  id.  654 ;  49  id.  47 ;  49  id.  223 ;  97  id.  259 ;  87  id. 
413;  51  id.  61;  46  id.  271;  25  id.  442;  71  id.  180;  48 
id.  498 ;  59  id.  258 ;  24  How.  Pr.  290 ;  1  Daly,  227 ;  3  Wall. 
106.) 

TFaioht,  J.  This  action  was  brougfit  to  recover  the  value 
of  a  quantity  of  household  goods  and  furniture  which  was 
destroyed  by  fire. 

On  the  6th  day  of  February,  1885,  the  plaintiff  shipped  the 
goods  and  furniture  in  question  by  the  defendant  at  Binghamp- 
ton,  to  the  city  of  Albany.     The  goods  so  shipped  arrived  in 
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Albany  in  due  course  of  time  and  were  left  in  the  car  in  which 
they  were  shipped  until  the  first  day  of  March  thereafter  at 
which  time  they  were  destroyed  by  fire. 

The  first  question  which  it  becomes  necessary  for  us  to  con- 
sider is  as  to  whether  the  defendant  can  be  held  liable  as  a 
common  carrier.  It  appears  that  at  the  time  the  goods  were 
received  at  Binghamton  for  shipment  the  defendant  issued 
to  the  plaintiff  or  her  husband,  who  was  there  acting  for  her 
as  her  agent,  a  bill  of  lading  in  which  the  plaintiff's  name  was 
entered  as  "  Mrs.  Wm.  Draper,  Albany,"  in  the  usual  place 
for  the  consignee,  and  by  which  the  defendant  undertook  to 
transport  the  goods  from  Binghamton  to  its  warehouse  at 
Albany.  Upon  the  back  thereof  there  was  printed  conditions 
and  rules  fonning  a  part  of  the  contract,  one  of  which  provides 
as  follows :  "  When  goods  arrive  at  the  place  to  whicli  they 
are  to  be  carried  over  this  line  and  are  placed  on  the  platform, 
or  in  the  store-room  of  the  company,  according  as  the  usage 
of  business  may  require,  awaiting  delivery  there  to  tlie  con- 
signee at  such  place,  or  to  other  carriers  for  transportation  to 
points  beyond  the  line  of  this  compay,  or  to  be  taken  from 
the  car  by  the  consignee,  it  is  to  be  deemed  a  part  of  the  con- 
tract that  said  goods  shall  be  held  in  eitlier  case  by  this  com- 
pany under  the  liabiUty  of  a  warehouseman  and  not  as  a 
carrier."  It  will  be  observed  that  under  this  provision,  the 
defendant  becomes  liable  as  a  warehouseman,  and  not  a^  a 
carrier  after  the  goods  have  arrived  at  their  place  of  destina- 
tion and  are  placed  on  the  platform  or  in  the  store-room  of  the 
company,  or  to  be  taken  from  tlie  car  by  the  consignee.  Tlie 
contract  or  the  bill  of  lading  does  not  specify  what  shall  be 
done  with  the  goods  up<m  their  arrival  at  the  defendant's 
warehouse  in  Albany.  The  company,  therefore,  had  its  option 
to  retain  them  in  the  car,  to  be  taken  from  it  by  the  consignee, 
or  to  remove  the  goods  from  the  car  and  place  them  in  the 
store-house,  and  in  either  case,  the  liability  of  the  defendant 
as  a  common  carrier  would  cease  after  the  consignee  had  a 
reasonable  time  to  call  for  and  remove  them.  {Fenner  v. 
B.  d\  S.  L,  li.  R.  Co,,  44  N.  Y.  505.) 
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Prior  to  this  time  tlic  plaintiff  had  resided  in  Binghamton. 
She  contemplated  moving  to  the  city  of  Albany,  and  had 
consequently  caused  the  goods  to  be  shipped  to  that  place  to 
herself  as  consignee.  She  was  not  present  at  the  time  the 
goods  arrived,  and  did  not  at  that  time  have  a  place  of  resi- 
dence in  Albany,  so  that  she  could  be  notified  of  their  arrival. 

It  further  appears  that  thi-ce  or  four  days  after  the  goods 
were  shipped,  her  husband  left  Binghamton,  going  to  the  city 
of  Utica,  where  he  remained  for  two  or  three  days,  and  then 
went  to  the  city  of  Albany,  and  that  in  the  fore  part  of  the 
following  week,  or  about  the  sixteenth  of  the  month  he  called 
at  the  defendant's  freigl  it-house  and  inquired  of  the  man  in 
charge  if  the  goods  had  arrived,  and  wa^  infonned  that  they 
had.  He  then  asked  if  they  had  been  unloaded  from  the  car, 
and  was  informed  that  they  had.  He  then  remarked  that  he 
was  sorry ;  that  he  did  not  know  but  he  should  have  a  situa- 
tion in  Utica,  and  should  ship  them  to  that  place,  and  asked 
that  they  be  stored  for  a  few  days  until  he  could  determine 
whether  he  should  go  to  Utica,  and  offered  to  pay  for  such 
storage,  and  the  man  in  charge  informed  him  that  he  could 
leave  them.  The  agent  in  charge  was  mistaken  in  reference 
to  the  goods  having  been  unloaded.  The  car  in  which  the 
goods  were  shipped  was  placed  upon  the  track  next  to  the 
platform  of  the  freight  depot,  at  the  end  thereof,  so  that 
the  goods  could  be  unloaded  onto  the  platform  or  taken  from 
the  car  by  trucks  from  the  opposite  side,  and  there  the  car 
remained  from  the  time  of  its  arrival  until  the  first  of  March, 
the  time  of  its  destruction.  We  are  unable,  however,  to  see 
how  this  affects  the  (juestion  for,  when  Draper,  the  plaintiff's 
husband,  was  informed  that  the  goods  had  been  unloaded,  he 
expressed  himself  as  l)eing  sorry  that  they  had  been,  in  view  of 
his  then  contemplated  removal  to  Utica.  This  would  justify 
the  defendant's  agent  in  retaining  the  goods  in  the  car  after 
finding  that  he  was  mistaken  in  reference  to  their  being 
unloaded.  So,  that  whether  the  goods  were  held  under  the  bill 
of  lading  or  under  the  arrangement  made  by  the  plaintiff's  hus- 
band at  his  interview  with  the  freight  agent  alluded  to,  in  either 
SicKELS— Vol.  LXXIII.        113 


122  Draper  v.  Prest.,  etc.,  D.  &  H.  C.  Co.  [Dec, 

Opinion  of  tlie  Court,  per  Haioht,  J. 

ca^  the  defendant  would  only  be  liable  as  a  warehouseman,  and 
not  as  a  carrier. 

The  question  as  to  whether  the  defendant  is  liable  as  a 
warehouseman  depends  upon  the  question  as  to  whether  or  not 
the  lire  originated  through  the  negligence  of  the  defendant,  its 
agents  or  servants;  or  whether  they  were  negligent  in  refer- 
ence to  the  care  of  the  plaintiffs  property  after  the  fire  had 
commenced.  Up(m  this  ijuestion  the  burden  was  upon  the 
plaintiff.  The  cause  or  origin  of  the  fire  is  not  disclosed.  It 
doas  not  distinctly  appear  where  the  fire  broke  out.  Mr. 
Wadsworth,  who  was  at  the  time  the  defendant's  freight  agent, 
testified  that  he  was  in  the  office  of  the  freight-house  at  the 
time  and  believed  that  he  first  discovered  the  fire.  He  was 
sitting  at  his  desk  and  saw  smoke  coming  over  the  building  past 
his  window  which  he  thought  was  more  than  would  naturally 
come  from  the  chinmey.  He  thereupon  directed  Mr.  Smith, 
one  of  the  clerks,  to  step  out  of  the  door  and  see  where  the 
smoke  came  from  and  he  did  so,  coming  back  and  reporting 
that  lie  believed  the  freight-house  was  on  fire.  The  witness  then 
rushed  out  himself  and  saw  that  the  freight-house  was  on  fire 
and  caused  the  alarm  to  be  sounded.  He  then  looked  again 
to  locate  the  fire  more  carefully  and  saw  the  smoke  rolling 
over  pretty  heavy  from  the  building  that  was  200  or  250  feet 
away ;  that  there  w  as  a  very  dense  smoke,  and  he  believed  the 
fire  originated  in  the  lower  end  of  the  adjoining  building,  a 
building  that  ran  at  right  angles  with  the  buildings  alongside 
of  which  the  goods  were  placed,  a  different  building  from  the 
main  building.  He  then  went  to  the  yard  where  the  engines 
were  and  set  them  to  work  getting  the  cars  away  from  the 
building  that  was  on  fire  and  then  came  back  and  told  the  men 
to  get  their  piles  of  papers  together  and  get  them  out  of  the 
building.  It  does  not  distinctly  appear  whether  the  building 
in  which  he  believed  the  fire  originated  and  which  was  at  right 
angles  with  the  freight-house  belonged  to  or  was  under  the 
control  of  the  company  or  not,  so  that  we  are  left  in  ignorance 
as  to  the  cause  or  origin  of  the  fire  or  as  to  whether  it  broke 
out   from   the  inside  or  outside  of   the  buildinij.     The  case 
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consequently  fails  to  show  negligence  in  reference  to  the 
commencement  of  the  fire.  {WIdtworth  v.  Erie  R,  Co,^ 
87  X.  Y.  413). 

It  appeared  that  there  was  a  train  of  freight  cars  standing 
npon  the  track  alongside  of  the  freight-house;  that  these 
cars  were  hitched  onto  hy  an  engine  and  drawn  away ;  but 
that  two  cars,  in  one  of  which  the  plaintiffs  goods  were  stored 
remained  upon  the  track,  they  not  being  coupled  onto  the 
train  that  was  drawn  out.  That  shortly  after  the  arrival  of 
the  lire  department,  hose  were  laid  across  the  track  for  the 
purpose  of  conducting  the  water  to  the  burning  building  and 
that  thereafter  the  cars  could  not  be  nin  out  over  the  hose 
without  cutting  them  in  two.  One  car,  however,  it  appears 
was  gotten  out  by  raising  the  hose  up  over  the  top  of  the  car.. 
There  was  testimony  to  the  eilect  that  very  shortly  after  the 
alarm  was  sounded  and  within  about  ten  minutes  the  freight- 
house  and  the  car  in  which  these  goods  were  stored  were  on 
fire  and  that  the  heat  became  very  intense,  so  that  they  could 
not  be  approached  with  safety.  The  chief  evidence  relied 
upon  as  tending  to  show  negligence  in  not  saving  this  car  was 
given  by  the  witness  Kingsbury.  He  testified  that  he  reached 
the  fire  in  about  three  minutes  after  the  alarm  was  sounded ; 
that  the  long  freight-house  at  the  end  of  Gansevoort  street 
was  then  on  fire ;  that  there  were  locomotives  around  there 
which  were  standing  upon  the  tracks;  that  they  were  not 
making  any  efforts  at  that  time  to  get  the  cars  ofiP  from  the 
Church  street  track ;  that  there  were  men  there  that  he  took 
to  be  railroad  men  and  he  spoke  to  one  or  two  of  them  saying : 
"You  want  to  get  these  cars  out  of  here  l)ecause  the  depot  is 
going ;"  that  there  seemed  to  be  quite  a  nmnber  of  men  there 
that  looked  like  workmen  and  they  were  directing  them  about 
getting  the  books  and  different  things  out  of  the  building ; 
that  there  was  a  man  directing  them  about  the  books ;  that  the 
witness  spoke  to  liim,  he  told  him  that  the  freight-house  was 
going  and  that  he  had  better  see  about  getting  the  cars  away 
and  that  he  did  not  seem  to  do  anything  about  it.  Upon  the 
cross^xamination  he  testified,  however,  that  he  was  unable  to 
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recognize  the  man  who  tHJcnied  to  be  engineering  or  telling 
the  other  men  what  to  do ;  that  they  were  engaged  in  getting 
the  books  and  trying  to  save  their  effects,  their  records  and 
things,  and  were  pretty  actively  engaged ;  that  they  were  all 
flying  around  tryuig  to  save  what  they  could. 

Wlien  we  take  into  consideration  the  magnitude  and  rapid- 
ity of  the  fire,  the  dense  smoke  and  intense  heat  with  the  vsst 
amount  of  property  in  its  immediate  vicinity  to  be  saved,  we 
are  inclined  to  adopt  the  view  of  the  trial  court  to  the  effect 
that  the  evidence  produced  did  not  establish  negligence  in  the 
failure  of  the  defendant's  agents  and  servants  to  save  the  car 
from  the  tire. 

The  judgment  shoidd  therefore  be  affirmed  with  costs. 

All  concur,  except  Vann,  J.,  who  dissents  upon  the  ground 
that  there  was  enough  evidence  of  negligence  to  require  the 
submission  of  the  case  to  the  jury  u|X)n  the  last  question  dis- 
cussed in  the  opinion. 

Judgment  affirmed. 


Charles  E.  IIovey  et  al.,  Appellants  v.  John  Elliott  et  al, 
Tiespondents. 

One  McD.  contracted  to  i)ay  plaintiffs  for  their  services  in  i)ro8ccuting  a 
certain  claim,  twenty-five  per  cent  of  the  award  obtained,  the  payment  of 
which  was  by  the  contract  declared  to  be  a  lien  upon  th«  claim  and  upon 
any  draft,  money  or  evidence  of  indebtedness  which  might  be  paid  or 
issued  thereon.  An  award  was  made  in  favor  of  3IcD;  who  assigned  it  to 
W.  Plaintiff  thereupon  commenced  a  suit  to  restrain  McD.  and  W.  from 
disposing  of,  collecting  or  receiving  more  than  three-fourths  of  the  awani 
and  for  a  decree  establishing  ])laintiff's  lien.  An  order  was  made 
appointing  R.  receiver  with  directions  to  collect  the  award  and  to  invest 
a  portion  in  certain  bonds  to  be  held  to  await  the  result  of  the  action. 
A  demurrer  to  plaintiff's  bill  was  sustained  and  the  bonds  so  held  were 
ortiered  to  be  handed  over  by  R.  to  McD.  and  W.  who  transferred  them 
to  R.  &  Co.,  of  which  firm  R.  was  a  member.  R.  &  Co.  surrendered  the 
bonds  for  new  ones  which  they  sold  in  the  market.  Meanwhile,  the 
decree  dismissing  the  biil  was  reversed  on  appeal  and  the  case  remanded 
to  the  Special  Term  with  leave  to  the  defendants  to  answer  which  they 
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did.  Having  failed  oo  pay  into  court  in  accordance  with  its  direction,  to 
the  credit  of  the  suit,  the  amount  of  the  award  claimed  by  the  plaintiffs, 
defendants'  answer  was  stricken  out  and  a  decree  taken  pi'o  eofife»9o 
against  them,  adjudging  that  they  should  pay  to  plaintiffs  the  amount 
daimed  and  that  the  latter  have  a  lien  therefor  as  provided  by  the 
contract.  Plaintiffs  thereupon,  more  than  six  years  after  the  reversal  of 
the  decree  dismissing  the  complaint,  but  within  six  years  after  the  final 
decree,  commenced  this  action  to  recover  said  amount  against  the  surviv- 
ing partners  of  R.  &  Co.  The  court  below  held  that  plaintiffs  had  a 
remedy  by  action  at  law  against  the  defendants  arising  on  the  sale  of  the 
bonds  as  against  which  the  statute  of  limitations  began  to  run  at  a 
time  not  later  than  that  of  the  reversal  of  the  decree  dismissing  the 
plaintiff's  case  and  that  their  right  of  action  was  barred.  Held, 
(FoLLBTT,  Ch.  J.,  Haight  and  Brown,  JJ.,  dissenting),  error;  that 
defendants'  firm  having  purchased  the  bonds  pendente  lite,  charged 
with  knowledge  of  plaintiff's  claim,  they  were  bound  by  the  result 
as  effectually  as  if  they  had  been  made  parties  thereto,  and  for  the  pur- 
poses of  the  lien  might  be  deemed  to  have  held  the  bonds,  and  upon 
sale  thereof,  to  hold  the  proceeds  In  trust  for  plaintiffs;  that  when  the 
decree  was  obtained  they  were  bound  to  pay  plamtiffs  from  the  proceeds 
of  sale  an  amount  sufficient  to  satisfy  their  lien,  and  concurrently  in 
tune  with  the  arising  of  such  duty  the  right  to  demand  its  performance 
accrued;  that  prior  to  said  decree  plaintiff's  lien  was  simply  equitable  to 
be  enforced  only  by  suit  in  equity;  that,  therefore,  during  the  pendency 
of  the  former  action,  the  statute  of  limitations  did  not  run. 

Hale  V.  0.  iV:  Bk.  (U  N.  Y.  550);  Husted  v.  Inffraham  (75  id.  261.)  Piermn 
V.  McCurdy  (100  N.  Y.  608),  distmguished. 

BoTty  V.  EUiott  (21  J.  &  S.  331),  reversed. 

(Argued  Jtine  21,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  12,  1886,  which  affirmed  a  judgment  in  favor  of  defend- 
ants, entered  upon  the  report  of  a  referee. 

This  action  was  commenced  April  16,  1884;  the  relief 
aaked  being  that  defendants  should  be  declared  trustees  of  cer- 
tain bonds  for  the  benefit  of  plaintiffs,  and  the  latter  should  be 
held  to  have  a  lien  upon  and  a  right  to  such  bonds,  and  that 
defendents  sliould  account  for  the  same.  The  answer  set  up 
the  statute  of  limitations  as  a  defense.  The  trial  court  sus- 
tained this  defense  and  dismissed  the  complaint. 

Further  facts  appear  in  the^  opinions. 
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ThomoH  M,  Wheeler  mid  Herbert  B.  Titus^  for  appellants. 
The  lien  of  the  plaintiflF's  "  upon  the  claim  of  McDonald,  and 
upon  any  draft,  money,  evidence  of  indebtedness  or  the  pro- 
ceeds thereof,"  was  not  destroyed.  {Tiltmi  v.  Cofeld^  93  U. 
S.  168 ;  Leitch  v.  Welh,  48  N.  Y.  601 ;  Ccyini^toek  v.  Uier, 
73  id.  278 ;  FariJoeU  v.  /.  Nat  Bank,  90  id.  489 :  Ellett  v. 
Tyler,  41  111.  449.)  There  is  no  such  action  as  an  action  for 
damages  for  the  destruction  of  an  equitable  lien.  {Anthony 
V.  Slahl,  11  Mete.  291  ;  1  Chitty  on.  Pleading,  3;  Fo7^hes  v. 
Moffatt,  18  Ves.  Jr.  394;  Hill  on  Trustees,  647;  Pomeroy's 
Eq.  Juris.  §  132;  Alner  v.  Ge(yrge,  1  Camp.  392;  11  How. 
[U.  S.]  675 ;  99  U.  S.  388 ;  21  Fed.  Rep.  82 ;  1  Johns,  Ch. 
620 ;  lieiihens  v  Jod,  13  N.  Y.  498 ;  GonUt  v.  AsseUr,  22  id. 
228 ;  Gmdd  v.  a  C.  Nat  Bank,  86  id.  83 ;  Hah  v.  Oviaha 
Bank,  49  id.  632;  Allison  v.  Almidroth,  108  id.  470;  Sedg- 
wick on  Dam.  31 ;  Sutherland  on  Dam.  2-3 ;  Weeks'  Dam- 
num Absque  Injuria,  §  4.)  If  there  be  such  an  action,  such 
cause  of  action  would  not  accrue  until  damages  had  been  sus- 
tained. (Wood's  Stat,  of  Lim.  364;  Danieh  v.  Newton^  114 
Mass.  639 ;  Mather  v.  Green,  17  id.  60.)  If  an  action  could  be 
maintained,  the  six  years  limitation,  as  prescribed  by  the  Code 
of  Civil  Procedure,  does  not  apply.  (Code  Civ.  Pro.  §  3343, 
snbdiv.  7 ;  2  Blackstone's  Com.  396 ;  Sheldon  v.  Sill,  8  How. 
[U.  S.]  449;  GiUiM  v.  FaircMld,  4  Denio,  82;  1  Parens  on 
Contracts,  §  223 ;  Meany  v.  Head,  1  Mass.  319  ;  O.  Nat  Bank 
V.  At<^U,  46  N.  Y.  17 ;  Lickharroto  v.  Mason,  6  East.  21,  27 ; 
Pomeroy's  Eq.  Juris.  §§  1234, 3343 ;  Jackson  v.  Parker,  9  Cow. 
81 ;  Overton  on  Liens,  §  1 ;  Bouvier's  Law  Diet  \  S.F.iS:  M.  Ins. 
Co,  V.  Allen,  43  N.  Y.  395 ;  Wyuehamer  v.  People,  13  id. 
396 ;  DauUgny  v.  Duval,  5  T.  R.  606 ;  HoUey  v.  Hnyge- 
ford.  8  Pick.  76?  L^gg  v.  Evans,  6  M.  &  W.  41 ;  Code  Civ. 
Pro.  §  644;  Thurher  v.  BUnck,  60  N.  Y.  80;  Anthony  v. 
Wood,  96  id.  185.)  The  plaintiffs  cause  of  action  is  to  enforce 
against  the  defendants  their  liability  as  pendente  lite  pur- 
chasers,  and  is  founded  on  the  decree.  {Bishop  of  Winches- 
ter V.  Paine,  11  Yes.  197 ;  Gasktll  v.  Durhin,  2  Ball  &  Beat 
169;   Tilton  v.  Copid,  93  U.  S;  168;  Leitch  v.  Wells,  48  N. 
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Y.  601 ;  Harrington  v.  Slade.  22  Barb.  KU") ;  T:x  parte  li,  li. 
Co.  95  U.  S.  220;  4  Waifs  Act.  &  Def.  189;  Fhtcher  \. 
Farrell^  9  Dana,  372.)  By  the  contract  between  Ilovey  and 
McDonald,  a  tnist  upon  the  award  was  created,  and  McDon- 
ald became  a  trustee.  When  McDonald  obtained  posseBsion 
of  the  l)onds,  he  held  them  as  trustee  for  Hovey.  And  Riggs 
&  Co.,  by  the  purchase  of  the  bonds,  with  notice  of  the  trust, 
became  themselves  trustees,  and  liable  to  execute  the  trust ; 
and  that  liability  continues,  although  they  have  sold  the  trust 
property,  and  even  if  they  had  disposed  of  the  proceeds. 
\Snell.  on  Ecjuity  [Am.  ed.]  307;  Story's  Eq.  Juris.  §  1231  ; 
Lewin  on  Trusts,  748,  §  8 ;  Fwher  v.  Fields,  10  Johns.  508 ; 
Clark  V.  SauthiricJcs,  1  Curtis,  497;  Legard  v.  Tlodgps,  1 
Ves.  477;  1  Eq.  Cas.  Abr.  384;  Adair  v.  Shaw.  1  Sch.  & 
Lef.  2«2 ;  Gray  v.  I^wis,  L.  R.  [8  Eq.  Div.]  543 ;  Earl  Pow- 
let  V.  Herbert,  1  Ves.  297;  Findon  v.  Parker,  11  M.  &  W. 
775 ;  Matins  v.  Freeman,  4  Bing.  395 ,  Daley  v.  Thompsony 
10  M.  &  W.  317,  318 ;  Pyan  v.  Blancks,  4  B.  cV  Aid.  401 ; 
Broom's  Legal  Max.  209 ;  Storj^'s  Eq.  Juris.  §  453.)  Equity 
will  follow  trust  property  or  property  charged  \^'ith  a  lien,  into 
whoeeever  hands  it  may  come,  with  notice  of  the  trust  or  lien, 
and  will  enforce  the  payment  of  the  tnist  out  of  any  property 
he  may  have,  by  a  jiersonal  judgment,  if  necessary.  {Root  v. 
R.  /?.  Co.  105  U.  S.  215 ;  Norton  v.  Wxon,  25  111.  453 ; 
Cart*^r  v.  Lipsey.  70  Ga.  417;  Sh^ppard  v.  Taylor,  5  Peters, 
67«;  Kuatchfmll  v.  HaUett,  L.  R.  [13  Ch.  Div.]  717,  729, 
730 ;  5  Cent.  L.  Jour.  61,  75.)  The  defendants  are  estopped 
from  den>4ng  that  plaintiffs  have  a  lien  ujx)n  the  proceeds  of 
the  l)onds  in  their  hands.  (Freeman  on  Judgments,  §  249.) 
No  cause  of  a-tion  accrued  to  the  plaintiffs  against  the  defend- 
ants until  the  rendition  of  the  final  decree  of  the  Supreme 
Court  of  the  District  of  Columbia  against  their  assignors, 
McDonald  and  White,  on  April  17,  1878.  (57  K  Y.  627; 
1  DeG.  &  J.  578  ;  2  Ball.  &  lieat.  ir)9 ;  11  Ves.  197;  2  Johns. 
Ch.  444 ;  93  U.  S.  168 ;  2  Dr.  &  W.  362 ;  95  U.  S.  226 ;  105 
Ind.  79;  Harrington  v.  Slade,  22  Barb.  165;  Tallmt  v.  Bell, 
5  B.  Mon.  320,  326 ;   Blevlns  v.  Alexander,  4  Sneed,  497 ; 
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Nickerscm  v.  Babcoch  20  111.  497 ;  1  Wait's  Act.  &  Del  41 5 
2  id.  119;  Tappari  v.  W/r!ttemare,  15  Blatchf.  441;  Gibson 
V.  ChoU^au,  13  Wall.  100  ;  Lynch  v.  Bevnal,  9  id.  325  ;  MonU 
gomery  v  Hei^nandez^  12  Wheat.  134;  Grave^i  v.  Coutant,  31 
N.  J.  [Eq.]  781 ;  Tayhr  v.  Taylor,  43  X.  Y.  584 ;  Treco- 
thiok  V.  J.ti*^i;i,  43  Mas.  10 ;  liiee  v.  Ilosmer^  12  Mass.  126 ; 
Wald^n  V.  iJorf^^y,  9  How.  [IT.  S.]  48 ;  Webh  v.  BamweU, 
116  TJ.  S.  193;  Angell  on  IJiii.  §  215;  Borer  v.  Chapman^ 
119  IT.  S.  602.)  Riggs  &  Co.  c'4iii  set  up  no  defense  to  thia 
action  that  could  not  be  set  up  by  their  assignors,  McDonald 
and  White.  (48  X.  Y.  601 ;  2  Story's  Eq.  Juris.  908.)  The 
Code  of  Civil  Procedure  alone  determines  the  period  of  limit- 
ation applicable  to  any  action.  (2  R.  S.  301 ;  Laws  of  1880, 
chap.  254;  Code  Civ.  Pro.,  §  414.)  Even  if  plaintiff  had  an 
adequate  remedy  at  law,  it  is  not  available  as  a  defense  in  this 
action,  as  it  was  not  pleaded  in  the  answer ;  and  no  judgment 
can  be  rendered  except  in  ecjuity,  and  upon  the  cause  of  action 
stated  in  the  complaint.  {Tcnpn  of  Mentz  v.  Cook^  108  N. 
Y.  508 ;  Ciymes  v.  Harris,  1  id.  226 ;  BM  v.  Merrifidd,  109 
id.  207;  Romeyn  v.  SicTcU^,  108  id.  652;  WheeJock  v.  Lee 
74  id.  500 ;  Graham  v.  Head,  57  id.  681 ;  CoU  v.  Reynolds^ 
18  id.  76  ;  WAght  v.  Hooker,  10  id.  59  ;  BaiUy  v.  Ryder ^  10 
id.  368,  370.)  The  action  for  money  had  and  received  is  an 
equitable  action.  {United.  States  v.  Wesiborou^h,  Davies 
[U.  S.]  154 ;  4  Wait's  Act.  &  Def.  469 ;  Buel  v.  Boughton, 
2  Den.  91 ;  Colmlle  v.  Besley,  id.  142.)  The  limitation  appli* 
cable  to  an  equitable  action  is  ten  years.  {Brinkerhoffv.  Bast- 
wick,  99  N.  Y.  198.)  And  the  cause  of  action  would  not  accrae 
until  final  judgment  establishing  plaintiff's  lien.  (4  Wait's  Act. 
ife  Def.  470.)  In  any  event,  in  order  to  maintain  the  action, 
there  must  be  money  in  the  defendants'  hands  to  which  the 
plaintiff  is  immediately  entitled.  (4  Wait's  Act.  &  Def.  470  ; 
BuUerioorth  v.  Gould,  41  N.  Y.  451 ;  Cronin  v.  Patrick  Co.j 
4  Hughes,  524;  Combs  v.  Hodge,  21  How.  [U.  S.]  397,  400; 
Burroughs  on  Pub.  Sec.  252 ;  Scotland  County  v.  HiU,  112  U. 
S.  185.)  Although  the  defendants  may  have  purchased  the 
bonds  in  good  faith,  as  a  matter  of  fact,  yet,  in  equity,  the 
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purchase  was  a  fraud  upon  the  plaintiflPs  rights.  {Green  v. 
White,  7  Blatchf.  244;  Murray  v.  FinMer,  2  Johns.  Ch. 
157;  WiUoughby  Y.WiUoaghhy^l  Term  Rep.  767;  LeNeve 
V.  LeXeve,  3  Atk.  054 ;  Bnshnell  v.  BmhneU^  1  S.  &  L.  100 ; 
1  Story's  Eq.  Juris.  333,  395 ;  Smith  v.  CottreU,  94  Ind.  397.) 
J\o  cause  of  ac^tion  accnied  until  tlie  action  could  have  been 
maintained.  And  until  the  controversy  between  Hovey  and 
McDonald,  upon  tlie  contract,  had  been  determined,  Hovey 
could  not  have  maintained  an  action  against  defendants  with- 
out  making  Mcl)<mald  a  party.  (1  McAlister  [IT.  S.]  37; 
17  How.  [U.  S.]  141;  Mitf.  &  Tyler's  PI.  20;  MaJloio  v. 
Ilinde,  12  Wheat.  195 ;  Peyser  v.  Wendt,  87  N.  Y.  325 ;  0. 
L,  i&  D,  Co,  V.  Price,  87  id.  548 ;  Field  v.  May(yr,  etc.,  6  id. 
187;  Seymour  v.  R.  R.  Co.,  25  Barb.  302;  Bri7iclcerhoff  v. 
Bostwick,  99  N.  Y.  193.) 

Wm.  I).  Shijwian  for  resjwndents.  The  plaintiffs'  cause  of 
action,  is  either  an  action  upon  an  implied  contract  obligation 
or  liability,  within  the  meaning  of  the  subdivision  1,  or  an 
action  to  recover  damages  for  an  injury  to  property,  within 
the  meaning  of  subdivision  3,  of  section  382  of  the  Code  of 
Civil  Procedure,  and  is,  therefore,  barred  in  six  years  after 
tlie  cause  of  action  accrued.  {Pierson  v.  McCurdy,  33  Hun. 
520 ;  100  N.  Y.  608 ;  22  Wkly  Dig.  253 ;  ffatch  v.  Cohh,  4 
Johns.  Ch.  559;  KempshaU  v.  Stone,  5  id.  193;  Moras  v. 
Elmerulorffy  11  Paige,  287;  Clarke  v.  R.R.R.R.  Co.  18 
Barb.  356;  Marquat  v.  Marquat,  12  K  Y.  336;  PhiUips  v. 
Gorham,  17  id.  270 ;  N,  Y.  I.  Co.  v.  N.  W.  Ins.  Co.  23  id. 
357,  360 ;  Carr  v.  Thompson,  87  id.  162,  2  R.  S.  301 ;  Borst 
V.  Corey,  15  id.  509 ;  Wood  on  Lim.,  §  232 ;  Piefenthal  v. 
Mayor,  etc.  Ill  N.  Y.  338 ;  Code  Civ.  Proc,  §§  382,  3343 ; 
Varr  v.  Thofupson,  87  N.  Y.  160 ;  Drake  v.  Wilkie,  30  Hun. 
537;  Butler  v.  Johnson,  111  N.  Y.  217,  218;  People  v. 
Haines,  49  N.  Y.  587;  Arnold  v.  //.  R.  R.  R.  Co.  55  id. 
661 ;  AsUn^  v.  Hoyt,  6  Wend.  605 ;  Enoln  v.  U.  S,  97  U.  S. 
392;  31  Ky.  559;  In^.  Co.  v.  Stimson,  93  U.  S.  30;  Phelps 
V.  McDonald,  99  U.  S.  302 ;  Comegys  v.  Vasse,  1  Pet.  195  ; 
SiCKELS  —Vol.  LXXIH.         1 7 
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Gregory  v.  Morris^  96  U.  S.  628 ;  Ilnst^d  v.  Ingraham^  75 
N.  Y.  259 ;  BeaU  v  White,  94  U.  S.  38^) ;  Fowler  v.  Rapley, 
15  Wall.  835,  386;  2  Story's  Eq.  Juris.,  §1216;  2  Kent's 
Comni.  684 ;  Kirhvmn  v.  Shawcvo^s,  6  Term.  Rep.  14 ;  YaU4 
V.  Jaijve^  11  Johns.  136;  Lan4'  v.  Hitchcock,  14  id.  213; 
Van  Pelt  v.  McGrww,  4  N.  Y.  110;  Manning  v.  Mono- 
ghan,  28  id.  589 ;  Husted  v.  Tngraham,  75  id.  259 ;  Bead  v. 
Markle,?^  Johns.  523;  Morgan  v.  Plumh,  9  Wend.  287; 
Angell  on  I^im.,  §  188 ;  Dunn  v.  llombeck,  72  N.  Y.  89 ; 
2  Story  Eq.  Jur.  §  1521 ;  Kennedy  v.  Greene,  3  Myl.  &  K. 
722;  Woody.  Carpenter,  lol  IT.  S.  141;  BaiUy  v.  Gl/yver, 
21  Wall.  842 ;  Iloyt  v.  Sprague,  108  IT.  S.  637 ;  Murray  v. 
Ballmi,  1  John.  Ch.  566 ;  County  of  Warren  v.  Marcy,  97  U. 
S.  105,  106 ;  Murray  v.  Lylhurn,  2  Jolm.  Ch.  441  ;  Murray 
V.  Finnter,  2  id.  155;  Heathy  v.  Finster,  id.  158;  Bigelow 
on  Estop.  [8d  ed.],  60 ;  Wade  on  Notice,  §  375 ;  ^'^  of 
Columhia  v.  Patterson,  7  Cranch,  808 ;  Shelton  v.  Johnson,  4 
Sneed  672;  Holhrook  v.  .Y.  ^.  Z.  CW.,  57  N.  Y.  625.) 

eTb/iM  Seidell  for  respondents.  Neither  Mr.  Elliot  nor  his 
copartners,  were  bound  in  permna^,  by  the  decree  of  April  17, 
1878.  (Tlionipson's  Dig.  Laws,  D.f  ?.  289-290;  Biggs  v.Fliason, 
4  Cranch.  619 ;  Jackson  v.  Bk,  U,  S.,  5  id.  1 ;  Thompson  v. 
BeverUlge,  3  Mackey,  170 ;  Bigelow  on  Estoppel  [3d  ed.],  60  ; 
Wade  on  Notice,  §  375.)  Tlie  recovery  of  the  decree  of  April 
17, 1878,  was  no  condition  precedent  to  the  prosecution  by  Uie 
plaintiffs  of  an  action  against  Riggs  &  Co.  (R.  S.  U.  S.,  §  1069 ; 
Act  Cong.  March  3,  1887,  §  1 ;  24  Stat.  505 ;  Story  Eq.  PL, 
§  156;  1  Dan.  Ch.  [5th  Am.  ed.]  281.)  The  plaintiflEs  have 
no  c^use  of  action  against  the  defendant,  upon  or  under  the 
decree  of  April  17,  1878.  (Code  Civ.  Pro.,  §  376.)  The  lien 
of  the  ))laintiif  upon  the  bonds  was  personal  property.  {Son- 
lard  V.  T\  S.,  4  Pet.  512 ;  People  v.  jY.  Y.  cfe  M,  B,  B.  Co., 
84  N.  Y.  569 ;  Frwin  v.  T.  &,  97  U.  S.  396 ;  Gnnn  v. 
Barry.  15  Wall.  622,  623 ;  Bis,  Co.  v.  Stimsoti,  103  U.  S.  30.) 
An  injury  to  the  interest  of  the  plaintiffs,  as  leinors,  in  the  bonds 
or  their  proceeds,  wavS  an  actionable  injury  within  the  defini- 
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tions  contained  in  section  3343  of  the  Code.  ( Weatherhead 
V.  BaskerviOe,  11  How.  [U.  S.]  358 ;  Phelps  v.  McDonald,  99 
U.  S.  303.)  An  action  for  damages  lies  for  the  injnry  or 
destruction  of  a  lien,  whether  legal  or  equitable.  {Peck  v. 
Jemiess,  7  How.  [U.  S.]  620 ;  Smith  v.  Plummer^  1  Barn.  & 
Aid.  682;  2  Story  Eq.  Juris.,  §  1210;  2  Kent's  Com.  634; 
KirTd<ind  v.  Shawcross,  6  Term  Rep.  14 ;  Beall  v.  WhiU,  94 
U.  S.  386;  Fowler  v.  Rapley,  15  Wall.  335-336;  4  Kent's 
Com.  [11th  ed.]  161;  2  Jones  on  Mortgages,  §  696;  Jones 
on  Chattel  Mortgages  [2d  ed.]  §  447;  Jones  on  Pledges, 
§  434 ;  Pierson  v.  Mc  Curdy,  33  Hun,  529  ;  Bayns  v.  U,  aS., 
93  U.  S.  643 ;  U,  S.  v.  State  BL,  96  id.  35 ;  JVash  v.  Toro7ie, 
5  Wall.  702.)  Since  the  plaintiils  have  a  remedy,  if  any,  at 
law,  their  remedy,  if  any,  in  equity  must  be  governed  by  the 
limitation  applicable  to  their  i^emedy  at  law.  {Clarimi  Bk. 
V.  Jones,  21  Wall.  339;  Haywood  v,Nat  Bk.,  96  U.  S.  614; 
Litchfield  V.  Ballm^,  114  id.  193 ;  2  Story  s  Eq.  Juris.,  §§  1216- 
1217  ;  Pierson  v.  McCurdy,  33  Hun,  533 ;  SjyeUlel  v.  IlenHci, 
120  IT.  S.  386;  U,  S.  v.  Beebe,  127  id.  347.)  The  plaintiffs 
were  without  remedy,  in  a  court  of  equity,  against  the  linn  of 
Riggs  &  Co.  (Parkersburg  v.  Broicn,  106  U.  S.  600 ;  Litch- 
field  V.  Ballon,  114  id.  192  ;  Buzard  v.  Honstmi,  119  id.  353, 
355.)  Limitation  at  law  runs  from  the  time  that  the  action 
might  have  been  commenced.  {Hoyt  v.  Sprague^  103  U.  S. 
637 ;  Wil^iox  v.  Plunmier,  4  Pet.  181 ;  Army  v.  Dubiiqvs, 
98  U.  S.  474;  Sc(yoille  v.  Thaye7^,  105  id.  153;  Phelps  v. 
Elliott^  36  Fed.  Rep.  455,  462;  Kenney  v.  liobin^on,  62 
Mich.  393 ;  Story  Eq.  PL,  §  742 ;  Bimne  v.  J(yy,  9  Johns. 
221 ;  Walsh  v.  Durkin,  12  id.  99 ;  Stanton  v.  Emhrey,  93 
U.  S.  554 ;  Ins.  Co.  v.  Brune^  96  id.  592 ;  Banning  on  Lim. 
29,  270;  Wood  on  Lim.,  §  177;  1  Robinson's  Practice,  484, 
485,  604 ;  Read  v.  Markle,  3  Johns.  523  ;  Morgan  v.  Plwnd)^ 
9  Wend.  287.)  Limitation  began  to  run  against  any  cause  of 
action  by  the  plaintiffs  against  Riggs  &  Co.  at  least  as  early 
as  the  4th  day  of  March,  1876,  when  the  obstacle,  if  any,  arising 
from  the  decrees  passed  by  the  Special  Tenn  in  Ilovey  v. 
McDonald,  was  removed  by  the  reversal  of  those  decrees  in 
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the  General  Term.  {Phdps  v.  EUiott,  29  Fed.  Kep.  64.)  The 
cause  of  action,  if  any,  of  the  plaintiffs,  is  governed  and 
barred  by  tlie  liniitation  of  six  years  prescribed  in  subdivision 
3  of  section  382  of  the  Code  of  Civil  Procedure.  (Angell  on 
Lim.,  §  188 ;  Dioin  v.  Tlornbech,  77  N.  Y.  89 ;  New  Albany 
V.  Burke,  11  Wall.  107 ;  Kninedij  v.  Greene,  3  M.  &  K.  722  ; 
Wood  V.  Carpenter,  101  U.  S.  141 ;  Iloyt  v.  Sprague,  103  id. 
637;  Marstelltr  v.  2r  Clean.  9  Cranch.  159.) 

« 

Bradley,  J.  The  case  was  determined  by  the  court  below 
in  favor  of  the  defendants  upon  the  defense  of  the  statute  of 
limitations.  And  that  is  the  main  question  for  consideration 
upon  this  review. 

By  the  contract,  between  the  plaintiffs  and  McDonald,  they 
were  to  have,  for  their  services  in  aiding  him  in  the  prosecu- 
tion of  his  claim  before  the  mixed  commission  on  British  and 
American  claims,  a  sum  equal  to  twenty-five  per  cent  of  the 
amount  which  should  be  allowed  or  awarded  to  him.  And  in 
their  behalf  "the  payment  of  the  said  sum  of  twenty-five  per 
cent  was  to  be  made  a  lien  upon  the  claim,  and  upon  any  draft, 
money  or  evidence  of  indebtedness  which  might  be  paid  or 
issued  thereon." 

After  the  award  was  made  in  favor  of  McDonald  for 
$197,190  in  gold,  he  assigned  it  to  White,  and  thereupon,  and 
while  the  award  yet  remained  in  the  hands  of  the  diplomatic  rep- 
resentatives of  the  British  Goveniment,  the  plaintiffs  filed  their 
bill  against  McDonald  and  White,  in  the  Supreme  Court 
of  the  District  of  Columbia,  to  restrain  them  from  disposing  of, 
collecting  or  receiving  more  than  three-fourtlis  of  the  amount 
of  the  award,  and  for  a  decree  establishing  the  plaintiffs'  lien, 
and  a  temporary  injunction  was  issued  in  their  behalf.  Upon 
an  order  being  made  to  that  effect,  and  appointing  George  W. 
Riggs  receiver,  a  portion  of  the  iund  was  paid  over  to  White, 
aa  assignee  of  McDonald,  and  the  balance  was  taken  by  the 
receiver,  with  directions  to  invest  it  in  a  certain  class  of  bonds 
of  the  District  of  Columbia,  which  he  did.  The  defendants' 
demurrer  to  the  plaintiff's  bill  having  been  afterward  sustained 
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and  decree  entered  disniisshig  the  bill,  the  court  ordered  that 
the  bonds  held  by  the  receiver  be  handed  over  to  McDonald 
and  White,  which  was  done,  and  thereupon  they  transferred 
them  for  value  to  Biggs  &  Co.,  of  which  finn  George  W.  Riggs 
was  a  member,  and  the  firm  thereuix)u  surrendered  those 
bonds  and  procured  new  ones  to  be  issued  to  it,  and  after- 
wards sold  them  in  the  market  to  divers  purchasers.  In  the 
mean  time,  the  plaintiflFs  had  tcken  an  appeal  to  the  General 
Term  of  the  Supreme  Court  of  the  District  of  Columbia,  from 
the  decree,  dismissing  their  bill  of  complaint,  and  it  was  reversed 
in  March,  1876,  and  the  suit  remanded  to  the  Special  Term, 
with  leave  to  the  defendants  therein  to  answer,  which  they 
did.  And  those  defendants  having  failed  to  pay  into  court  to 
the  credit  of  the  suit,  the  sum  of  ^49,297.50,  as  directed  by  its 
order,  their  answer  was  stricken  out  and  from  the  files,  and 
decree  was  taken  j/ro  confesHO  against  the  defendants,  and  on 
the  ITtli  day  of  April,  1878,  a  decree  absolute  was  made,  by 
which  it  was  adjudged  that  McDonald  and  White  pay  to  the 
plaintifis  the  sum  of  $49,297,50,  and  that  the  latter  have  a  lien 
upon  the  claim  of  McDonald,  against  the  United  States,  as 
awarded  by  the  mixed  commission  on  British  and  American 
claims  and  upon  any  draft,  money,  evidence  of  indebtedness 
or  the  proceeds  thereof,  with  interest  from  April  17,  1878, 
This  action  was  brought  within  six  years  after  the  decree  last 
mentioned  was  made,  and  more  than  six  years  after  such 
reversal  of  the  decree  dismissing  the  complaint. 

The  court  l)elow  held  that  the  statute  of  limitations  com- 
menced to  run  from  a  time  not  later  than  the  time  of  such 
reversal,  and  holding  that  plaintiffs  had  a  remedy  by  action  at 
law  against  the  defendants  resulting  from  that  sale,  concluded 
that  the  right  of  action  was  barred  on  the  expiration  of  six 
years.  The  defendants  firm  having  purcliased  the  bonds  of 
McDonald  and  White  or  one  of  them  j)emlente  lite,  charged 
with  knowledge  of  the  pending  action  and  its  purpose,  were 
lK)und  by  the  result  of  the  litigation  in  the  suit  against 
McDonald  and  Wliite  as  effectually  as  if  they  had  been  parties 
to  it,  so  far  as  related  to  the  lien  of  the  plaintiffs  upon  the 
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property.  (1  Story  Eq.  Jr.  §  405 ;  JleaUey  v.  Fimiei\  2  John. 
Ch.  158 ;  Mxirray  v.  Lylhum^  id.  441 ;  Jackson  v.  Stoney  13 
John.  447 ;  Jackmn  v.  Loaee^  4  Sandf .  Ch.  381 ;  Tilton  v.  Cof^ld^ 
93  U.  S.  163 ;  Clark  v.  Farrcrw,  10  B.  Monroe,  446;  52  Am. 
Dec.  552;  SlielUm  v.  Johiaon^^  Sneed,672;  Stone  v.  Con- 
neUy,  1  Met.  [Ky.]  652 ;  71  Am.  Dec.  499 ;  Gh^een  v.  Eich 
121  Penn.  St.  130;  6  Am.  St.  R.  760. 

And  for  the  purpose  of  the  lien  the  defendants  may  be 
deemed  to  have  held  the  bonds  taken  from  McDonald  and 
White  and  the  re-issue  to  them,  in  trust  for  the  plaintiffs  while 
they  had  them,  {Mui^ay  v.  Ballon^  1  John.  Ch.  566) ;  and 
in  like  manner  the  proceeds  of  the  sale,  (2  Perry  on  Trusts,  § 
838  ;  Sadlei^s  Appeal,  87  Penn,  St.  154 ;  Pennell  v.  Deffell, 
4  DeGex.  M.  ife  G.  372 ;  KnMchhuU  v.  HaUHt,  L.  R  13  Ch. 
Div.  696 ;  36  Eng.  Rep.  779  ;  Sheppard  v.  Taylor,  5  Pet.  675.) 

In  view  of  the  relation  of  privity  in  which  the  defendants 
were  placed,  with  McDonald  and  White,  by  force  of  the  doc- 
trine of  Us  2>€'riden8  somewhat  broadened  by  the  fact  of  actual 
notice,  on  their  part,  of  the  situation,  it  became  the  duty  of 
the  defendants,  when  the  decree  was  obtained  against  McDonald 
and  Wliite,  to  pay  to  plaintiffs,  from  the  proceeds  of  the  sale 
of  the  bonds,  an  amount  sufficient  to  satisfy  their  lien  upon 
them.  If  the  defendants  had  then  held  the  bonds,  such 
decree  may  have  been  effectual  to  have  reached  them  through 
the  execution  of  the  judgment. 

The  relation  and  situation  of  a  purchaser  pendente  lite^  is 
such  that  his  protection  against  the  result  of  the  then  pend- 
ing action  must  be  sought  in  it,  and  for  that  purpose  he  may 
step  in  and  defend,  or  the  plaintiff  in  it,  to  charge  him  in 
personam,  may  cause  him  to  be  brought  in  as  a  defendant. 
(Ha/^rington  v.  Slade,  22  Barb.  161 ;  Ex  Parte  Railroad  Co,, 
95  U.  S.  221.  And  when  the  purchaser  is  so  brought  in  and 
made  a  defendant,  he  will  be  treated  as  such  party  from  the 
time  of  the  commencement  of  the  action,  and  consequently  the 
statute  of  limitations  will  in  such  case  be  no  more  available  to 
him  than  to  the  original  defendants.  And  such  would  be  the 
effect  of  the  judgment  as  one  in  rem,  although  the  purchaser 
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18  not  made  a  party  to  the  action.  {Harrington  v.  Slade, 
^upra ;  Walde^i  v.  Bodky^  9  How.  U.  8.  34 ;  Fletcher  v.  Fer 
Td,  9  Dana,  372;  35  Am.  Dec.  143;  TaWott  v.  Bell.b  B. 
Monroe,  320 ;  43  Am.  Dec.  126 ;  Jackson  v.  Losee,  4  Sandf. 
Ch.  381.)  This  binding  cliaracter  and  effect,  are  deemed 
eissential  to  the  proper  administration  of  justice  and  to  put 
an  end  to  litigation.  {Bellainy  w ,  Sabine  1  DeGex.  ct  J.  566, 
578.)  The  defendants  not  having  been  made  parties  defend* 
ant  in  that  suit,  the  decree  as  against  them,  could  be  treated  only 
as  a  judgment  hi  rem^  and,  as  they  had  disposed  of  the  bonds,  it 
was  ineffectual  as  such  for  the  purpose  of  its  execution.  And 
it  may  be  that  their  duty  to  pay  to  the  plaintiffs  the  proceeds 
of  the  bonds,  was  but  a  liability  enforceable  by  action  to  charge 
{henri  in  personam. 

While  an  action  in  equity  might  be  maintained  to  charge 
the  defendants  as  trustees  of  the  fund,  and  for  an  accounting 
as  for  the  proceeds  of  the  bonds,  for  the  purpose  of  relief 
founded  upon  the  lien,  it  is  contended  that  the  plaintiffs  had 
ample  remedy  by  action  at  law  for  destraction  of  their  lien,  or 
as  for  money  had  and  received  by  the  defendants  to  the  plain- 
tiffs^ use.  The  question  whether  an  action  at  law  accrued  to 
the  plaintiffs  against  the  defendants  more  than  six  years  Ijef ore 
this  was  commenced,  is  an  important  one  in  this  case.  For  if 
that  was  the  situation,  although  this  action,  as  brought,  was 
properly  equitable  in  form,  the  statutory  limitation  of  six 
years  was  appHcable  upon  the  well  settled  principle,  that  when 
there  is  a  concurrent  remedy  at  law  and  in  equity,  the  limitar 
tion  is  the  same  in  both  forms  of  action,  and  the  statutory  bar 
of  that  at  law  controls.  {Borst  v.  Corey ^  15  N.  Y.  505  ;  In  re 
Keilley,  95  N.  Y.  383.)  The  plaintiffs  may  have  maintained 
a  suit  in  equity  against  the  defendants,  joining  McDonald  and 
White  as  co-defendants,  for  the  purpose  of  perfecting  their 
lien  and  to  charge  Riggs  &  Co.  personally,  after,  as  well  as 
before,  the  sale  by  the  latter  of  the  bonds.  ]iut  it  is  by  no 
means  clear  that  an  action  at  law  would  have  been  maintain- 
able by  the  plaintiffs  against  the  defendants  in  this  action, 
foun<Ied  upon  the  lien  to  recover  the  amount  of  their  claim 
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prior  to  the  i^ecovery  of  the  decree  a^inst  Mc  Donald  and 
White.  The  plaintiffs'  right  to  a  lien  existed  in  contract, 
entered  into  l)efore  the  award  was  made  bv  the  conimigsion, 
bv  the  terms  of  whicli,  the  payment  of  their  claim  for  services 
was  to  be  made  a  lien  npon  it.  This  was  an  equitable  lien.  It 
was  neither  juf*  ad  mn  nor  Juh  la  rem.  It  constituted  no 
estate  or  pro])erty  in  the  subject  of  it,  nor  any  right  which 
could  be  the  basis  of  a  posse^sorv  action.  It  was  simply  au 
encumbrance  (  r  charge  upon  it.  The  legal  title  remained  in 
McDonald.  (2  Story  Eq.  Juris.  {{  1215;  8  Pomeroy  Eq.  Jur.  § 
1233.)  For  the  pui-jjoses  of  tluj  lien,  the  proceeds  of  the  sale 
took  the  place  of  the  Ixmds,  and  the  enforcement  of  it  was 
exclusively  within  the  province  of  a  court  of  eijuitj'  by  suit, 
in  which  McDonald  was  a  necessiiry  party  defendant  until  as 
against  him  the  lien  was  perfected.  And  although  the  assign- 
ment must  be  deemed  to  have  been  taken  by  White,  subjei't 
to  all  the  equities  against  his  a.ssignor  i^Bnnh  v.  Lathrop^  22 
N.  y.  535)  it  could  not  be  assumed  that  he  had  no  right  to  be 
heard.  The  contract  upon  which  the  plaintiffs  relied  for  the 
lien,  was  executory,  and  the  effectual  perfection  of  it  was 
dependent  ujKni  performance  u]>on  their  part,  of  that  required 
of  the  plaintiffs,  to  entitle  them  to  payment.  In  equity  it  had 
effect  as  a  lien,  dei)endent  on  such  i>erformance,  upon  the  prin- 
ciple that  what  is  agreed  and  ought  to  be  done  is  regarded  as  done. 
And  if  anytliing  was  requisite  to  accomplish  it,  the  court  could 
have  directed  sj)ecific  performance  of  the  contract.  (Pomeroy 
Eq.  Jur.  $5  1237;  In  re  IIouw  1  Paige  125,  130;  llah  v. 
Omaha  JVaf.  Bank^  41)  N.  V.  iVli\\  NeCaJfrey  v.  Woodin^ 
H5  id.  459 ;  Pat/ne  v.  Wiho)i^  74  id.  34S ;  Stymonr  v. 
(\  ct  X,  F.  li.  It.  Co..1h  Barb.  2S4;  M!frh/l  v.  Win- 
if/of(\  2  Story,  iuM);  Mefealfc  v.  Archhinhop  of  YorA^  1 
Mylne  tV  C  547.)  The  only  means  for  the  enforcement  of 
the  lien  was  in  efjuity.  ( Pinch  v.  Anth<nnj,  8  Allen,  536,  539  ; 
MilUman  v.  Neher,  20  Barb.  37.)  It  would  liave  been  other- 
wise if  the  contract  had  contained  an  assignment  of  the  claim 
of  the  ])laintiffs.  That  might  have  furnished  a  right  of  action 
at  law,  if  tlie  claim  may  be  >*^i^l  t^>  l^ave  had  a  j)otential  exist- 
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ence  at  the  time  it  was  made.  (Janes  v.  Mmjor^  ett\^  90  N.  Y. 
387.)  Aud  as  held  in  McCaffrey  v.  Woodin  (supra),  and 
Gregory  v.  Morris  (90  U.  S.  619),  when  with  the  equitable 
lien  is  given  the  right  to  take  the  property,  the  exercise  of 
such  right  perfects  the  lieu,  and  enables  the  party  to  assert  it 
as  a  defense  or  in  support  of  an  action  founded  upon  the  right 
resulting  from  the  execution  of  such  power,  and  is  supported 
by  the  lien.  And  in  the  like  case  of  WiMter  v.  Oeiunpaugh 
(71  N.  Y.  113),  the  defendant  was  protected  in  the  exercise 
of  such  right  and  the  defense  resting  upon  the  lien,  was 
deemed  equitable.  In  Uale  \»  Omaha  Nat,  Banl\  (supra)  no 
right  by  the  terms  of  the  contract,  for  the  lien,  seems  to  have 
been  given  to  take  the  property,  and  the  possession,  as  there 
appeai-ed,  was  taken  by  tlie  defendant  without  any  right. 
The  question  of  parties  was  not  raised  in  that  case.  Nor  did 
the  court  hold  that  an  action  at  law,  could  be  maintained  by 
the  plaintiff,  but  it  was  held  that  the  facts  alleged  were 
sufficient  to  support  the  action  as  equitable  in  character.  And 
on  the  review  of  a  subse(juent  trial  of  the  same  action  (64 
N.  Y.  550)  nothing  to  the  contrary  was  held.  In  Ilusted  v. 
Ingraham^  (75  N.  Y.  251)  the  plaintiffs  had  an  etiuitable  lien, 
and  it  was  held,  that  the  only  relief  to  which  the  plaintiffs 
were  entitled  was  eciuitable,  and  consecjuently  they  could  not 
recover  in  the  action  for  alleged  conversion  of*  the  property, 
although  it  had  been  sold  by  the  receiver  of  the  parties,  who  had 
the  title,  but  that  the  plaintiffs  had  a  remedy  in  equity  against 
the  receiver  founded  upon  the  lien,  to  obtain  the  proceeds  of  the 
sale.  The  character  of  the  equitable  lien,  resting  in  the  contract 
between  McDonald  and  the  plaintiffs,  was  such  that  it  gave 
the  latter  the  right  to  follow  the  subject  of  it,  and  apply  a 
remedy,  which  would  have  operated  directly  u])on  it,  to  realize 
the  purpose  of  its  creation.  This  was  the  purpose  of  the  suit 
brought  against  McDonald  and  White.  That  suit  was  founded 
U|K>n  the  contract,  and  its  puri)ose  was  to  j)erfect  and  execute 
the  lien.  This  could  be  done  in  ec^uity  only.  The  existence 
of  the  lien  and  the  right  to  enforce  it  were  contested  by 
McDonald.  And  treating,  as  we  do,  the  defendants  as  pur- 
SicKELs— Vol.  LXXIIl.    18 
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a^iBser^ pendent('^  llte^  cliarged  witli  notice  of  the  action  between 
the  parties  to  the  contract  and  it8  purposes,  the  riglitfi  of  the 
parties  to  this  ac»tiou  or  to  the  subject  in  controvei'sy,  were 
dependent  upon  tlie  result  of  that  suit,  and  the  iinal  judgment 
there  was  concUisive  upon  them.     It  would,  therefore,  seem 
that  during  its  jKMidency,  the  statute  of  limitations  would  not 
run  in  favor  of  such  a  purchaser  a^^  against  the  party  wlio 
successfully  establishes  his  right  as  against  the  pendents  lite 
seller.      Otherwise   the   doc*trine   of   Ha   pendens   might   be 
defeated,  and  thus  tlie  result  (►f  a  litigation  rendered  ineffect- 
ual.    It  would  result  in  a  nniltiplicity  of  suits  for  the  protec- 
tion of  rights  dependent  upon  the  final  determination  of  the 
litigation  pending  between  the  primary  parties  to  the  contro- 
versy.    The  theory  of  the  doctrine  of  Vm  jyendens  is  to  preserve 
the  situation,  as  it  is  when  the  original  litigati(m  is  commenced, 
until  its  termination,  that  the  successful  party  may  then  take 
the  fruits  of  it  without  interruption  from  another,  who  may 
have,  during  its  pendency,  sought  to  obtain  some  right  to  the 
property  in  controversy.     {TlHon  v.   CoJiM,  93  U.  S.  163  ; 
Lainont  v.    CheHhbu\  <)5   X.  T.  3r),  and  cai^es  there  cited.) 
Bennett,  in  his  work  on  Lis  Peiidenn  (212),  states  the  nile 
to  be  that  in  the  ordinary  case  of  a  pendente  lH<i  purchaser  of 
the  subject  of  litigation,  the  statute  of  limitations  cannot  be 
invoked  as  against  the  successful  litigant  to  avoid  the  results 
of  the  application  of  the  inile  of  Uh  pendens.     This  is  in  har- 
mony   with   the   situation   of    j)rivity   existing   between    the 
litigating  seller  and  the  pendejite  lite  purchaser,  with  the  fact 
that  the  latter  is  bound  by  the  determination  of  such  j>ending 
action,  and  with  the  principle  enunciated  in  Harrington  v. 
Slade  (22  Barb.  Un)\Widden  v.  Bodleij  (9  How.  U.  S.  34); 
Tilton  V.    Cofield  (93   \\   S.  1H3).     Any  action   which    the 
plaintiffs   could   maintain    against    the    defendants,  must    be 
founded  ujKm  their  ecpiitable  lien.     And  it  would,  therefore, 
seem  that  the  situation  of  the  defendants  in  their  relation  to 
the  primary  suit,  was  such  that  during  its  pendency  the  statute 
of  limitations  would  not  run  in  their  favor  to  bar  any  form  of 
action  having  for  its  object  the  satisfaction  of  the  plaintiff's 
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claim,  founded  upon  the  security  afforded  by  such  lien.  If  that 
view  ifl  correct,  it  follows  that  no  right  of  action  at  law  either 
for  the  destruction  of  the  lien  or  for  monev  had  and  received, 
accrued  to  the  plaintiffs  against  the  defendants  prior  to  the  time 
of  the  recovery  of  the  decree  against  McDonald  and  White. 
And  assuming  that  there  was  a  destruction  of  the  lien  pro- 
duced either  by  the  surrender  of  the  old  and  taking  the 
new  issue  of  bonds  or  by  the  sale  of  the  latter,  it  does 
not  necessarily  follow  that  an  action  at  law  would  at  any 
time  lie  against  the  defendants  to  recover  damages  for  such 
destruction.  It  was  not  found  that  the  defendants  so  sur- 
rendered the  bonds  or  sold  tiiose  reissued  to  them  with  the 
intent  to  defraud  or  injure  the  plaintiffs  in  their  lien  or  with 
any  purpose  to  defeat  it.  ( Yates  v.  Joyce,  11  Johns.  136 ; 
Lane  v.  Illtchfock^  14  id.  213 ;  Gardner  v.  Jleartt^  3  Denio, 
232.)  The  case  last  cited  was  an  action  by  a  mortgagee  for  an 
alleged  negligent  destruction  of  his  lien,  by  doing  injury  to 
the  mortgaged  premises, which  had  that  effect.  The  court  held 
that  fraudulent  intent  was  essential  to  support  the  action,  and 
that,  as  the  lien  of  the  mortgagee  gave  him  no  title  to  the  land, 
the  defendant  was  not  liable  to  him  for  injury  to  it  caused  by 
his  negligence,  although  it  resulted  in  the  destruction  of  his 
lien.  That  is  within  the  principle  of  those  earlier  cases.  They 
are  all  cited  in  Van  Pelt  v.  McGrain  (4  N.  Y.  110),  and  their 
doctrine  is  there  applied  to  afford  a  remedy.  The  facts  found 
in  the  present  action,  as  represented  by  the  decision  of  the 
court,  do  not  within  that  principle  establish  the  existence,  at 
any  time,  of  such  a  cause  of  action  against  the  defendants. 
Tlie  cause  of  action  for  the  purpose  of  such  a  remedy  is  in 
tort.  Its  gravamen  is  a  fraudulent  intent  or  wrongful  purpose 
to  impair  or  destroy  the  lien,  and  to  support  such  an  action 
the  facts  must  be  such  as  to  warrant  the  inference  to  that 
effect.  No  different  doctrine  was  necessarily  recognized  in 
Hale  V.  Omaha  Nat,  Bk.  (04  N.  Y.  .550),  or  in  Jlmted  v. 
Ingraham  (75  X.  Y.  251).  The  plaintiffs  had  no  title  to  the 
bonds,  and  in  the  strictly  legal  sense  of  the  tenn,  their  lien  is 
said  not  to  be  projxjrty,  although  analagous  to  property.      (3 
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Ponieroy  Eq.  Jiir.,  §  1284.)  And  a  Hen  is  generally  recognized 
at  law  to  exist  only  when  it  is  coiniected  with  the  possession  or 
the  right  to  the  possession  of  the  subject  of  the  lien.  (2  Story 
Eq.  Jur.,  §  1216.)  The  defendants  had  the  legal  title  to  the 
bonds  tran>iferi-ed  to  them,  also  to  those  taken  in  their  stead  by 
the  new  issue  made  to  them,  and  which  tliey  afterwards  soid. 
It  may  be  that  they  made  such  surrender,  took  the  new  bonds 
and  sold  the  latter  in  good  faith  "in  fact,  and  without  any 
intent  to  impair  or  defeat  the  plaintiffs  lien.  While  the  right 
of  the  plaintiff,  as  against  the  defendants,  resulting  from  the 
final  decree,  was  not  affected  by  the  decree  and  direction 
founded  upon  the  sustaining  of  the  denmrrer,  the  fact  of  such 
decree  dismissing  the  complaint  fii'st  obtained  in  their  suit 
with  ^fcDonald  and  White,  was  a  circumstance  bearing  upon 
the  good  faith  of  the  defendants  by  way  of  relief  from  the 
imputation  of  actual  purpose  to  impair  the  plaintiff's  lien  by 
the  disposition  made  of  the  bonds.  In  view  of  the  doctrine 
before  stated,  and  as  declared  in  Gardner  v.  Ileartt^  the 
defendants  may  not  be  cliargeable  in  an  action  as  for  impair- 
ment or  destruction  of  the  plaintiffs'  lien.  And,  therefore, 
upon  the  facts  found  as  represented  by  the  decision  of  the  trial 
court,  the  conclusion  is  not  warranted  that  any  right  of  action 
at  any  time  arose  as  for  the  destniction  of  the  lien.  But  on 
the  contrary,  the  facts  so  found  are  consistent  with  good  faith, 
in  fact,  on  the  part  of  the  defendants,  in  purchasing  the  bonds, 
and  disposing  of  theuL  So  far  as  the  contention  on  the  part 
of  the  defendants  is  dependent  for  its  support  upon  their  bad 
faith  in  the  transaction,  it  is  not  sustained.  And  the  assertion 
by  a  ])arty  of  his  wrongful  act  by  way  of  protection  against 
liability  will  not  usually  be  taken  for  his  advantage  further 
than  the  facts  fairly  require.  The  plaintiffs  do  not  assert  the 
destruction  of  their  lien.  The  (juestion  also  arises,  was  the 
lien  destroyed,  in  the  sense  sought  to  be  applied,  by  the 
disposition  made  by  the  defendants  of  the  bonds  so  as  to  enable 
them  to  assert  the  destruction  of  it  by  way  of  relief  from 
liability  ?  It  is  true  that  the  ()pj)ortunity  to  reach  the  bonds 
held  by  the  receiver,  is  denied  to  the  plaintiffs  by  the  surrender 


1890.]  HovEY  V.  Elliott.  141 


Opinion  of  the  Court,  per  Bradlbt,  J. 


of  them  at  the  time  the  new  ones  were  issued  to  the  defend- 
ants. The  latter  bonds  represented  the  former,  and  so  did  the 
proceeds  of  the  sale  in  tlie  currency  received  by  the  defend- 
ants. There  is  no  propriety,  either  legal  or  moral,  in  the 
assertion  of  the  defendants,  for  the  purpose  of  putting  them- 
selves in  the  wrong,  that  those  new  bonds  or  the  money  derived 
from  the  sale,  was  not  a  substitute  for  those  held  by  the  receiver 
which  they  purchased.  An  equitable  lien  has  the  nature  of  or 
is  analagous  to  a  trust,  and  it  is  not  for  tlie  party  making  the 
conversion  into  other  securities  to  thus  defeat  the  trust  He 
cannot  derive  any  such  advantage,  but  the  substituted  securities 
or  proceeds  in  his  hands  are  subject  to  it.  And  for  the  pur- 
pose of  relief  he  is  treated  as  having  made  the  substitution  for 
the  benefit  of  the  beneficiary  if  the  latter  elects  to  so  treat  it. 
This  was  the  situation  of  the  defendants  in  their  relation  to  the 
plaintiffs,  and  that  is  the  situation  in  which  the  plaintiffs  seek 
to  treat  the  defendants.  The  sale  of  securities  held  in  trust  or 
subject  to  an  equitable  lien,  might  be  thought  judicious  by  the 
holder  under  some  circumstances.  He  might  deem  it  so  in 
case  of  a  falling  market  or  of  an  apprehended  decline  in  value, 
or  for  the  purpose  of  realizing  a  larger  income  from  the  fund 
represented  by  them.  It  would  hardly  be  claimed  that  from 
a  sale,  in  such  case,  a  liability  would  arise  as  for  a  destruction 
of  the  lien,  although  he  might  be  liable  to  account  for  the 
value  of  the  securities  if  his  action  in  making  the  sale  was  not 
justified  or  ratified.  Nor  would  the  party,  in  that  relation, 
making  such  sale,  or  in  case  of  conversion  of  the  securities 
into  others,  be  permitted  to  successfully  assert  that  he  had 
committed  a  wrongful  act,  which  ^night  have  produced  a 
remedy  to  the  beneficiary  of  the  lien  or  trust,  so  as  to  deny  to 
the  latter  the  right  of  afiirmance  of  the  act  of  conversion  and 
substitution.  The  plaintiff's  claim  does  not  rest  upon  the 
assertion  of  any  wrong  on  the  part  of  the  defendants  in  mak- 
ing the  disposition  they  did  make  of  the  bonds.  The  action 
was  brought  to  enforce  tlieir  lien  upon  them  and  without 
knowledge  of  the  sale,  and  afterwards  having  learned  of  the 
disposition  of  the  bonds,  the  plaintiffs  proceed  in  afiirmance  of 
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the  sale,  and  seek  through  an  accounting  by  the  defendants  for 
the  proceeds  of  the  sale,  the  relief  to  wliich  the  plaintiffs,  by 
virtue  of  their  h'en,  may  be  entitled  by  way  of  satisfaction  of 
their  claim  of  which  such  lien  is  the  incident.  When  the 
plaintiffs  obtained  the  decree  against  McDonald  and  White,  it 
became  the  duty  of  the  defendants  to  hand  over  to  them  such 
proceeds,  and  concurrently  in  time  with  the  arising  of  such  duty 
accrued  to  the  plaintiffs  the  right  to  demand  its  performance. 
The  question  relating  to  an  action  at  law  for  destruction  of 
the  lien,  seems  to  require  here  no  furtlier  consideration.  Some 
further  attention  may  be  given  to  the  question,  whether  the 
plaintiffs  had  a  right  of  action  at  law  against  the  defendants 
as  for  money  had  and  received  l)y  them  to  the  use  of  the 
plaintiffs.  And,  if  so,  when  the  right  to  such  action  accrued  to 
them.  When  one  party  receives  or  has  money  to  which 
another  is  entitled,  an  action  in  that  fonn,  may  be  main- 
tained, and  the  law  will  imply  assumpsit  for  its  support.  And 
although  the  action  rests  upon  a  legal  right,  the  nature  of  the 
remedy  afforded  by  it,  is  such  as  to  raise  for  determination 
the  question  as  to  which  party  in  equity  and  good  conscience 
is  entitled  to  the  money  in  controversy.  Hence,  it  is  called 
an  equitable  action.  {Buef  v.  Boffghton^  2  Denio  91 ;  Ilath- 
aicay  v.  Clncinnatus^  02  X.  Y.  447.)  The  plaintiffs  were 
equitably  entitled  to  the  proceeds  of  the  sale  of  the  bonds,  to 
the  extent  of  their  claim,  by  reason  of  their  lien  upon  them. 
The  right  of  such  action  accrued  when  it  became  the  duty  of 
the  defendants  to  pay  the  money  over  to  them.  That  duty 
and  liability  of  the  defendants  were  dependent  upon  the 
effectual  establishment  of  the  lien  against  McDonald.  A 
defeat  of  the  plaintiffs,  upon  the  merits,  in  the  suit  against 
McDonald  and  White,  would  have  denied  to  the  former  the 
right  to  assert  any  lien  as  against  the  defendants.  Such  was 
the  effect  of  the  judgment  on  the  demurrer  dismissing  the 
bill,  so  long  as  it  remained  unreversed.  The  liability  of  the 
defendants  in  such  an  action,  was  therefore  dependent  upon 
the  result  of  that  suit,  and  if  they  had  paid  the  plaintiffs  the 
amount  claimed  by  them,  and  that  suit  had  resulted  in  favor 
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of  McDonald,  it  is  not  seen  that  the  defendants  would  have 
had  any  remedy  against  their  assignor,  of  the  bonds,  for 
reimbursement.  It  would  have  been  treated  as  a  payment 
witliout  any  duty  or  liability  to  make  it.  McDonald  had  the 
right  to  contest  the  plaintiffs'  alleged  claim  of  lien,  and  it  was 
not  in  the  power  of  the  defendants  to  deny  to  liim  that  right, 
or  to  render  his  successful  denial  of  it  ineflFectual.  This  was 
the  situation  of  the  defendants  in  their  relation  to  the  other 
parties  interested,  until  the  final  decree  was  obtained  against 
McDonald  and  White,  and  until  then  the  defendants  could 
not  assume  that  they  were  at  liberty  to  pay  anything  to  the 
plaintiffs  from  the  proceeds  of  the  sale  of  the  bonds.  When 
then  did  tlie  right  of  action  at  law  accrue  to  the  plaintiffs 
against  the  defendants  ?  As  before  suggested  the  lien  upon 
which  the  plaintiffs  relied  existed  in  executory  contract,  and 
was  cognizable  in  equity  only,  until  it  was  perfected  either  by 
recognition  or  contract  of  McDonald,  in  terms  making  it  so 
in  presenti  after  perfonnance  by  the  plaintiff,  or  by  decree  to 
that  effect.  It  being  a  lien  in  equity,  and  subject  to  equitable 
cognizance  only,  it  furnished  no  supjx^rt  to  an  action  at  law 
for  affirmative  relief  until  it  was  in  some  manner  perfected 
or  established.  {Field  v.  Mayor,  etc.,  6  N.  Y.  179, 187 ;  Chase 
V.  P€el\  21  N.  Y.  581 ;  Payne  v.  WiUon,  74  N.  Y.  348 ; 
OtU  V.  a9///,  8  Barb.  1(>2.)  Reference  is  also  made  to  the 
cases  before  cited.  The  contract  in  question  may  be  treated 
as  an  agreement  to  give  the  plaintiffs  a  lien  dependent  upon 
the  terms  and  condition  of  the  contract,  and  while  it  attached 
as  a  Hen  in  equity  upon  the  award  when  made,  it  was  not  by 
force  of  the  contract  made  a  specific  lien  in presenti  or  recog- 
nizable at  law  until  it  was  perfected  by  the  decree.  And  even 
then  no  right  of  action  at  law  upon  the  lien  as  such  existed 
to  obtain  the  possession  of  the  property  or  its  proceeds  as  that 
remedy  is  equitable  only,  but  then,  if  at  all,  the  right  of 
action  at  law,  founded  upon  the  right  to  the  fund  supported 
by  the  lien,  accrued  to  the  plaintiffs  to  treat  the  proceeds  as 
money  had  and  received  to  their  use  by  the  defendants,  and 
to  demand  its  payment,  because  then,  and  not  until  then,  it 
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became  the  duty  of  the  defendants  to  recognize  the  right  of 
the  plaintiflEs  in  that  respect.  Up  to  that  time  the  lien  was 
not  only  not  recognized  by  McDonald,  but  was  contested  by 
him.  And  until  then  the  plaintiffs*  remedy  nmst  have  been 
founded  solely  upon  the  alleged  lien,  and  enforceable  in  equity 
only.  The  action  would  necessarily  have  been  to  charge  the 
property  or  its  proceeds  with  it,  and  for  consequent  relief. 
This  is  apparent  for  the  reason,  if  no  other,  that  the  defend 
ants  were  by  their  purchase  pendente  liU  placed  in  privity 
with  McDonald  and  bound  by  the  result  of  the  then  pending 
suit ;  and  their  right  and  duty,  as  related  to  the  plaintiffs, 
were  involved  in  it,  dependent  upon  its  result  and  determined 
by  it.  It  was  not  until  tlien  that  the  duty  of  the  defendants 
arose  to  discharge  the  plaintiffs'  lien,  or  that  the  latter  could 
enforce  the  performance  of  that  duty  by  an  action  as  for 
money  had  and  received  to  their  use. 

The  case  of  Pierson  v.  MrCvrdf/  (  33  Hun  521;  affirmed 
100  N.  Y.  608  ),  has  not  necessarily  any  essential  application 
to  the  question  here.  There  the  fund  in  controversy  belong- 
ing to  the  company  represented  by  the  plaintiff,  had  been 
wrongfully  paid  to  and  taken  by  the  defendant.  There  was 
in  that  case  the  legal  title  to  support  an  action  for  money  had 
and  received,  and  the  right  to  maintain  it  arose  when  the  money 
was  thus  unlawfully  appropriated.  Reference  is  also  made  to 
what  has  already  been  said  on  the  subject  of  the  right  of  action 
against  the  defendants  as  bearing  upon  the  question  lastly 
considered. 

These  views  lead  to  a  conclusion  that  the  judgment  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

Haight,  J.  (dissenting)  This  action  was  brought  to  have 
the  defendants  declared  to  be  the  trustees  of  certain  bonds  of 
the  District  of  Columbia,  for  the  benefit  of  the  plaintiffs,  and 
that  the  plaintiffs  have  a  lien  upon  and  a  right  to  sucli  bonds, 
etc.  This  action  was  brought  on  the  16th  day  of  April,  1884. 
The  answer,  among  other  things,  alleges  that  the  cause  of 
action  did  not  accrue  within  six  years  prior  to  the  commence- 
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mcnt  of  this  action.     The  trial  court  sustained  this  defense 
and  dismissed  the  complaint. 

This  action  was  brought  against  the  defendant's  testator, 
John  Elliott,  who  alone  was  served  with  process.  The  other 
defendants  were  the  surviving  partners  of  Riggs  &  Co.  In 
the  month  of  June,  1873,  one  Augustin  R.  McDonald  entered 
into  an  agreement  with  the  plaintiffs,  by  which  they  were  to 
aid  him  in  the  prosecution  of  a  claim  which  he  then  had 
pending  before  the  mixed  commission  on  British  and  Ameri- 
can claims,  under  the  treaty  of  May  8,  1871,  for  the  value 
of  a  large  quantity  of  cotton.  Under  the  agreement  the 
plaintiffs  were  to  receive,  as  compensation,  a  sum  equal  to 
twenty-five  per  cent  of  any  amount  that  was  allowed  on  the 
claim,  which  was  to  be  made  a  lien  thereon,  and  upon  any 
draft  money  or  evidence  of  indebtedness  which  might  be  paid 
or  issued  thereon.  In  the  month  of  September,  1873,  an 
award  was  made  upon  the  claim,  for  the  sum  of  $197,190  in 
gold,  to  be  paid  by  the  government  of  the  United  States.  In 
October,  1874,  the  plaintiffs  filed  tlieir  bill  in  equity  m  the 
Supreme  Court  of  the  District  of  Columbia,  against  McDonald 
and  one  White,  to  whom  McDonald  had  assigned  the  award, 
in  which  bill  the  plaintiffs  asked  to  have  their  claim  established 
at  the  sum  of  $49,297.50  in  gold,  and  that  it  be  declared  a 
lien  upon  the  claim  and  upon  the  certificate  of  the  amount 
allowed  thereon,  and  upon  all  moneys  which  might  l>ecome 
due  in  respect  thereto.  In  February,  1875,  an  order  was 
made,  by  consent  of  the  parties,  under  which  one-half  of  the 
award  was  paid  over  to  White,  under  the  assignment  made  to 
hira  by  McDonald,  and  the  other  half  of  the  award  was  paid 
over  to  George  W.  Riggs,  as  receiver,  for  him  to  hold  subject  to 
the  claims,  liens  and  rights  of  the  plaintiffs  and  of  one  Phelps, 
as  assignee,  to  be  determined  by  the  court.  Riggs,  as  receiver, 
under  an  order  of  the  court,  invested  the  funds  so  received  by 
liim,  in  8-65  bonds  of  the  District  of  Columbia.  The  defend- 
ants in  that  action,  having  demurred  to  the  bill  of  complaint, 
the  Supreme  Court  of  the  District  of  Columbia,  on  the  24th 
day  of  June,  1875,  made  a  decree,  in  and  by  which  it  was 
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ordered,  adjudged  and  decreed  that  the  demurrer  be  sustained, 
and  that  the  bill  be  dismissed,  with  costs,  and  on  the  twenty- 
eighth  day  of  June,  thereafter,  the  same  court  made  another 
decree,  in  which  the  receiver  was  directed  to  pay  the  funds 
belonging  to  the  case,  in  liis  hands,  to  the  defendants,  McDonald 
and  White,  and  that  thereupon  the  receiver  should  he  dis- 
charged.    McDonald  thereupon  applied  to  Riggs,  the  receiver, 
for  a  surrender  and  delivery  to  him  ol  the  bonds  held  by  Riggs, 
as   receiver,  and  thereupon  Riggs,  the  receiver,  made  per- 
sonal application  to  the  judge  holding  the  court  at  which  the 
decree  was  made,  for  instructions  as  to  the  delivery  of  the 
bonds  to  McDonald,  and  was  informed  by  the  judge  that  the 
djBlivery  should  be  made.     Thereupon   Riggs,  the   receiver, 
did  deliver  the  bonds  to  McDonald.     Upon  the  same  day 
McDonald  sold  the  bonds  to  the  firm  of  Riggs  &  Co.,  of 
Washington,  of  which  firm  George  W.  Riggs,  the  receiver, 
and  John  Elliott,  the  defendant  in  this  action,  were  memljers. 
The  firm  of  Riggs  &  Co.  paid  full  market  value  for  the  bonds, 
and  thereafter  took  them  to  the  treasury  of  the  United  States 
and  surrendered  them  to  the  treasury  department,  and,  sul)se- 
quently,  other  and  new  bonds  were  issued  in  their  place,  to  tlie 
firm  of  Riggs  &  Co.,  and  thereafter  and  in   the  month  of 
December,  1^^75,  the  firm  of  Riggs  &  Co.  sold  the  re-issued 
bonds  in  the  market,  and  the  same  parted  from  out  of  their 
possession  and  were  dispei-sed  among  the  purchasers  thereof. 
Appeals  having  been  taken  from  the  decrees  sustaining  tlie 
denmrrer  and  directing  the  receiver  to  deliver  the  funds  over 
to  the  defendants,  the  General  Tenn  of  the  Supreme  Court  of 
the  District  of  Columbia,  on  the  4th  day  of  March,  1876,  made 
a  degree  reversing  the  judgments  or  decrees  of  the  24th  day 
Afi  June,  1875,  and  of  the  28th  day  of  June,  1875,  and  ordered 
that  the  cause  be  remanded  to  the  Special  Term,  with  leave  to 
the  defendants  to  answer  the  complainant's  bill.     The  defend- 
ants in  that  action  having  answered,  the  couii:,  on  the  5th  day 
of  May,  1876,  made  a  further  order  requiring  the  defendants 
in  that  action  to  pay  into  court  the  sum  of  $49,297.50  in  gold, 
and,  subsecpiently  the  defendants  in  that  action  were  adjudged 
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guilty  of  a  contempt  in  having  failed  to  obey  such  order,  and, 
BB  punishment  therefore,  their  answer  was  stricken  out  and 
removed  from  the  files  of  the  court ;  thereafter,  and  on  the 
12th  day  of  February,  1878,  the  court  made  an  order  that  the 
bill  of  complaint  of  the  plaintiffs  in  that  action  be  taken  pro  con- 
fe%9o  against  tlie  defendants,  and  on  the  seventeenth  day  of  April 
tliereaf ter,  a  decree  absolute  was  made,  in  which  it  was  adjudged 
and  decreed  that  the  defendants,  McDonald  and  White,  pay  to 
the  complainants  the  sum  of  $49,297.50  in  gold,  and  that  the  com- 
plainants have  a  lien  upon  the  claim  of  Augustin  R.  McDonald 
against  the  United  States,as  awarded  by  the  mixed  commission  on 
British  andlAmerican  claims,and  upon  any  draft,money, evidence 
of  debt  or  the  proceedsthereof ,  with  legal  interest  from  that  day. 
The  first  question  which  it  becomes  necessary  for  us  to 
determine  is  as  to  the  nature  of  the  remedy  or  the  kinds  of 
relief  that  the  plaintiffs  have  against  the  defendants.  In  con- 
sidering this  question,  we  shall  assume  that  the  lien  of  the 
plaintiffs  extended  to  the  bonds  in  the  hands  of  Riggs  &  Co., 
that  the  firm  having  purchased  ^^xa  pervdervte  lite^  with  know- 
ledge of  the  fact  that  they  were  the  subject  of  the  litigation. 
We  shall  assume  further  that  the  original  bonds  having  been 
eurrendered  to  the  Treasury  Department  and  new  ones  issued 
in  the  place  thereof,  that  the  lien  of  the  plaintiffs  extended  to 
such  re-iflsued  bonds.  The  referee  has  found  as  a  fact  that 
they  were  non-negotiable.  It  is,  therefore,  possible  that  the 
plaintife  could  follow  the  bonds  into  the  hands  of  purchasers 
in  good  faith  without  notice  of  the  lien  and  still  maintain  tlieir 
lien.  But  the  plaintiffs,  having  sold  them  in  open  market,  to 
strangers,  it  would  doubtless,  be  diflScult,  if  not  impossible,  to 
trace  them,  and  the  lien  must,  therefore,  be  deemed  as  practi- 
cally terminated  or  destroyed.  The  firm  of  Riggs  &  Co.  sold 
the  bonds  in  market,  for  full  value,  and  received  the  money 
therefor.  That  firm  was  the  owner  of  the  bonds,  but  held 
them  subject  to  the  lien  of  the  plaintiffs,  and  having  practically 
destroyed  the  lien  by  making  it  difficult  or  impossible  for  the 
plaintifb  to  piirsue  the  bonds  farther,  must  be  held  liable  to 
the  plaintiffs,  in  some  form. 
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In  this  action  the  plaintilfs  seek  relief  in  equity.  In  their 
complaint  they  allege  that  they  had  no  knowledge  of  the  pur- 
chase of  the  bonds  by  Riggs  &  Co.  until  the  17th  day  of  June, 
1878.  Aside  from  the  statute  of  limitations,  we  shall  not  ques- 
tion the  right  of  the  plaintiffs  to  maintain  this  action  although 
it  is  now  apparent  that  no  equitable  relief  can  be  granted ; 
for  the  rule  doubtless  is,  that  where  a  l)arty,  in  good  faith, 
without  knowledge  of  the  happening  of  the  event  which  rend- 
ers equitable  relief  no  longer  possible,  brings  his  action  for 
such  relief,  equity  will  retain  jurisdiction  and  award  him  the 
damages  he  may  l)e  entitled  to.  But  if  he  brings  an  action  for 
equitable  relief  with  knowledge  of  the  fa(*ts  that  such  relief  is 
no  longer  possible,  the  complaint  will  ordinarily  be  dismissed 
and  he  will  he  remitted  to  his  remedy  at  law.  {/latch  v.  (^obb, 
4:  John.  Ch.  559;  EempshaU  v.  Stone,  5  id.  193;  Morss  v, 
Elmemlorf,  11  Paige,  287.) 

If,  therefore,  the  plaintiffs  brought  the  action  in  good  faith, 
l)elieving  that  the  bonds  were  in  the  possessicm  of  Riggs  &  Co., 
without  knowledge  of  the  fact  that  they  had  l)een  sold  6md  dis- 
posed of,  a  court  of  equity  may  properly  retain  jurisdiction  of 
their  action  to  award  them  such  relief  as  they  are  entitled  to. 
Hut  what  relief  can  they  have  ?  The  Ixmds  are  gone  and  can 
be  no  longer  reached.  Prior  to  the  sale  of  the  bonds,  Riggs 
&  Co.  were  under  no  obligation  to  the  plaintiffs  and  no  judg- 
ment in  permnam  could  be  recovered  against  them.  They  * 
held  the  bonds  subject  to  the  lien.  But  after  the  sale  the 
relations  of  the  parties  was  changed.  The  l)ond8  were  con- 
verted into  money  and  Riggs  &  Co.  held  the  money,  in  the 
place  of  the  bonds,  and,  having  the  money,  must  account  to 
the  plaintiffs  for  the  value  of  their  lien.  But  the  lien  covered 
only  a  portion  of  the  l)onds.  It  did  not  cover  their  entire 
value,  and,  consequently,  only  a  portion  of  the  money  received 
upon  the  sale  could  be  claimed  by  the  plaintiffs.  But  this  por- 
tion cannot  be  separated  or  identified  from  the  rest  of  the 
money,  so  that  we  cannot  determine  that  the  lien  attached  to 
any  particular  part  or  portion  of  the  money  received ;  and  it 
does  not  appear  that  it  has  ever  been  kept  separate  and  distinct 
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from  other  moneys,  so  that  any  particular  fund  or  money  can 
be  proceeded  against  in  re?n.  We  must,  therefore,  treat  it  as 
money  had  and  received,  for  which  Riggs  &  Co.  are  liable  to 
aecoimt  to  the  plaintiffs  for  the  value  of  their  lien.  It  conse- 
quently appears  to  us  that  the  only  relief  that  could  be  given 
would  be  a  money  judgment  for  tlie  amount  of  the  lien.  Might 
not  this  relief  have  been  obtained  by  an  action  at  law  i  The 
defendants  had  an  interest  in  the  bonds  as  owners.  The  plain- 
tiflFs  had  an  interest  in  them  as  lienors.  Both  parties  were 
interested.  They  were  not  tenants  in  common  or  joint  owners 
and  yet  their  relations  after  the  sale  were  in  some  respecta  sim- 
ilar to  a  case  where  one  joint  owner  had  disposed  of  the  entire 
projjerty  and  had  received  the  proceeds  thereof.  It  may  have 
been  disposed  of  under  circumstances  which  would  constitute 
a  conversion,  or  it  may  have  been  disposed  of  under  circum- 
stances in  which  the  seller  recognized  the  joint  ownership,  and 
received  the  proceeds  as  the  agent  or  trustee  of  such  joint 
owner.  In  either  case,  the  joint  owner  had  the  right  to  treat 
the  sale  as  made  for  his  benefit  and  on  his  account  and  recover 
in  an  action  of  assumpsit  the  amount  of  his  interest.  Kiggs  & 
Co.  sold  the  bonds  in  the  open  market  to  strangers,  for  full 
value,  under  circumstances  making  it  difficult,  if  not  impossi- 
ble, to  further  trace  them.  The  j)laintiffs'  lien  was  thereby 
made  unavailable  and  was  in  effect  destroyed.  Riggs  &  Co., 
having  received  the  full  value,  must  be  deemed  to  have  received 
the  plaintiffs'  interest  and  to  hold  it  for  and  on  their  account. 
It  might  be  called  a  constructive  trust  or  perhaps  it  would  be 
more  accurately  described  as  analogous  to  a  tnist  in  which  the 
law  implied  a  promise  to  pay,  and  an  action  in  assumpsit  would 
lie  therefor  as  for  money  had  and  received.  {Piersan  v. 
Mc  Curdy,  33  Hun,  520 ;  affirmed,  100  N.  Y.  (308 ;  3  Pomeroy 
Eq.  Jurs.,  §  1234.) 

It  is  also  contended  that  the  transfer  of  the  bonds  destroyed 
the  plaintiffs'  lien,  and  that  an  action  on  the  case  for  such 
destruction  could  be  maintained.  (  Yates  v.  Joyce^  11  Johns. 
136;  iMue  v.  IlitchcocJc,  14  id.  213;  Van  Pelt  v.  McGraw, 
4   N.   Y.   110;  Manning  v.  Mmiaghan,  23   id.  539;   Hale 
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V.    Omuha  Nat,  Bank,  49  id.  626 ;   64  id.  555 ;  Hn4it6d  v. 
Ingraham^  75  id.  259.) 

But  we  do  not  care  to  consider  this  question,  for,  under  our 
views  of  the  case,  it  becomes  unimportant.  Our  conclusions  are 
that,  if  an  action  in  equity  can  be  maintained  at  all,  it  can  be 
only  for  a  money  judgment  to  the  amount  of  the  plaintiffs' 
claim,  and  that  an  action  at  law  may  be  maintained  for  the 
same  relief,  and  that  the  remedies  are  concurrent- 
Prior  to  the  adoption  of  the  Code  of  Procedure  it  was  pro- 
vided by  the  Kevised  Statutes  that  ''  whenever  there  is  a  con- 
current jurisdiction  in  courts  of  common  law  and  in  courts  of 
equity,  of  any  cause  of  action,  the  provisions  of  this  title  limit- 
ing a  time  for  the  commencement  of  a  suit  for  such  cause  of 
action  in  a  court  of  common  law  shall  apply  to  all  suits 
hereafter  to  be  brought  for  the  same  cause  in  the  court  of 
chancery."     (2  R.  S.,  301.) 

The  adoption  of  the  Code  did  away  with  this  provision  of 
the  statute,  but  it  was  not  intended  to  change  the  law  in  this 
respect.  The  court  of  chancery  has  been  abolished,  and  it 
was  not  necessary  to  continue  this  section  in  the  Code,  for  the 
provisions  of  the  Code  were  so  framed  a.s  to  include  all  actions 
not  excepted,  and  prescribed  uniform  rules  declaratory  of  the 
time  within  which  they  might  be  brought.  And  the  limita^ 
tions  of  actions  in  equity  follow  that  prescribed  in  actions  at 
law  of  concurrent  jurisdiction  where  the  remedy  at  law  is 
complete  and  effectual.  {Piersan  v.  McCurdy,  supra  j  But- 
ler V.  Johismi,  111  K  Y.  204.) 

The  trial  court  and  the  General  Term  appear  to  have  reached 
the  conclusion  that  the  plaintiffs'  lien  was  property  and  that 
the  sale  of  the  bonds  in  the  market  was  a  destruction  of  the 
plaintiffs'  lien,  and  that  it  constituted  an  injury  to  proj^erty 
within  the  meaning  of  subdivision  3  of  section  382  of  the 
Code.  We  do  not  consider  or  question  these  conclusions,  for 
if  we  are  right  in  the  view  which  we  have  taken,  that  there 
was  an  implied  promise  to  pay,  and  that  an  action  in  assumpsit 
would  lie  thereon,  the  case  would  be  controlled  by  subdivision 
1  of  section  382,  which  prescribes  a  limitation  of  six  years  in 
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an  action  upon  a  contract,  obligation  or  liability,  expressed  or 
implied,  except  a  judgment  or  sealed  instrument.  There  is  no 
no  pretence  that  this  ca«e  is  brought  within  the  exceptions 
mentioned.  It  consequently  remains  to  be  determined  as  to 
when  the  statute  commenced  to  run.  Ordinarily  an  action  for 
money  had  and  received,  accrues  as  soon  as  the  defendant  has 
received  the  money.  It  is  contended,  however,  that  in  this 
ease  no  cause  of  action  accrued  to  tlie  plaintiffs  until  they 
obtained  their  decree  in  their  action  against  McDonald  and 
Wliite  in  the  Supreme  Court  of  the  District  of  Columbia,  which 
was  on  the  17th  day  of  April,  1878  ;  but  we  do  not  understand 
that  the  plaintiffs'  lien  was  created  by  the  decree  in  that  action* 
It  was  created  by  the  contract  which  the  plaintiffs  made  with 
McDonald  to  prosecute  his  claim  before  the  commission,  and 
has  existed  ever  since  by  virtue  of  that  contract.  When  the 
money  was  paid  over  to  the  receiver,  to  be  invested  in  bonds, 
the  lien  was,  by  the  contract  and  agreement  of  the  parties, 
transferred  to  such  bonds.  The  decree  of  the  court  adjudged 
and  determined  that  there  was  such  a  contract  and  hen  exist- 
ing. It  was  not  necessary  for  the  plaintiffs  to  delay  the  bring- 
ing of  this  action  until  that  action  was  determined.  They 
were  at  liberty  to  prosecute  the  defendants  immediately  upon 
their  disposing  of  the  bonds.  All  the  facts  in  reference  to  the 
making  of  the  contract,  the  obtaining  of  the  award,  the  exist- 
ence of  the  lien,  could  have  been  shown  in  this  action  as  well 
as  in  that.  It  is  possible  that  the  plaintiffs  would  have  been 
prejudiced  by  the  decrees  entered  upon  the  sustaining  of  the 
demurrer  during  the  time  that  those  decrees  were  in  force, 
unreversed.  But  those  decrees  were  reversed  on  the  4th  day 
of  March,  1876,  more  than  eight  years  before  the  commence- 
ment of  this  action.  The  plaintiffs  claim  that  they  did  not 
know  of  the  sale ;  but  ignorance  of  the  fact  that  they  had  a  cause 
of  action  against  the  defendants  does  not  prevent  the  running 
of  the  statute  in  cases  of  this  character.  The  provisions  of 
Fubdivision  5  of  the  section  of  the  Code  under  consideration, 
have  no  application  to  actions  brought  upon  implied  contracts 
to  pay. 
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We  are,  consequently,  of  the  opinion  that  the  statute  of 
limitations  had  run  at  the  time  this  action  was  brought,  and 
that  the  judgment  should  he  affirmed,  with  costs. 

AU  concur  with  Bradley,  J.,  except  Follett,  Ch,  J., 
Haioht  and  Brown,  J  J.,  dissenting. 

Judgment  reversed. 


127  i40|  Mary  A.  Gordon,  Respondent,    v.  IIerman    H.   rsiEMANW 

et  al..  Appellant. 

The  parties  entered  into  a  contract  in  writing,  by  the  terms  of  wnich, 
defendants  sold  to  plaintiff  a  stock  of  patterns  for  $500  and  agreed  to 
sell  her  such  patterns  as  she  should  onier  during  the  ensuing  year  at 
prices  specified;  she  agreeing  to  keep  on  hand  a  full  assortment  of  all 
patterns  made  by  defendants.  Defendant  also  agreed  that  during  the  con- 
tinuance of  the  contract  they  would  takcback  old  and  undesirable  patt-erns 
and  give  others  in  exchange.  The  contract  by  its  terms  was  to  continue 
for  the  term  of  one  year  from  date,  "  or  longer,  with  the  right  of  trans- 
fer, if  mutuaUy  agreeable. "  After  the  expiration  of  the  year  plaintiff  desir- 
ing to  disctontinue  the  business,  asked  defendant  to  take  back  all  unsold 
patterns  and  refund  the  price  she  had  paid,  about  $488.  and  on  defend- 
ants' refusal  brought  this  action  to  recover  the  same,  alleging  that  con- 
temporaneously with  said  contract,  an  oral  agreement  was  made  to  the 
effect  that  if  at  the  end  of  the  year,  or  at  any  other  time,  plaintiff  should 
be  dissatisfied  and  wish  to  discontinue  the  business,  defendants  would, 
upon  notice,  relieve  her  of  the  agency  by  taking  back  the  patterns 
remaining  in  her  nands  and  refunding  the  money  paid.  On  the  trial 
plaintiff  was  permitted  to  prove  the  oral  agreement.  Jleld,  ern»r;  as 
such  agreement  was  in  conflict  with  the  terms  of  the  written  contract, 
and  nullified  its  provisions. 

Also,  Jield,  that  the  oral  agrt^ement  was  void  under  the  statute  of  frauds, 
as  by  its  terms  it  was  not  to  be  performed  within  a  year. 

(Submitted  October  U.  1«89  :  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  Deceml)er  10, 188(),  which  afiirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion.- 
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Raphael  J.  Moses  for  appellant.  When  a  memorandum  is 
made  and  it  is  capable  of  a  clear  and  intelligible  exposition  *  * 
parol  evidence  is  incomjxjtent  to  contradict  or  vary  its  tenns. 
{Long  V.  M.  L  Co,,  1  N.  Y,  S.  R,  38 ;  Ileed  on  Stat,  of  Frauds,  §§ 
25,  324 ;  WiUiains  v.  Ji(>l>irmm,  73  Me.  195 ;  Ifuhhard  v. 
Marshall,  50  Wis.  327  ;  Tail  v.  Alhn,  18  Kan.  545  ;  Selp  v. 
King,  28  Tex.  552 ;  2  Reed  on  Stat,  of  Frauds,  §  445  ;  I/yyit 
V.  Adams,  7  Mass.  518;  Mosely  v.  Ilanford,  10  Barn.  «& 
Cross.  729;  Bookstaver  v.  Jayn^,  60  N.  Y.  146;  Bmton  v. 
Martin,  57  id.  570 ;  Sowerhy  v.  Harden,  1  Johns.  Ch.  253 ; 
John-son  V.  Mcintosh,  31  Barb.  267;  Bnrhank  v.  Beech,  15 
id.  332 ;  Frost  v.  Ecerett,  5  Cow.  497 ;  Martin  v.  RapeUie,  3 
Edw.  229 ;  //i/;?^  v.  Blumer.  5  Duer,  202 ;  K  c&  Jf.  ^*.  v. 
Winjield,  24  Wend.  419;  Van  Alkn  v.  ^//^/^  1  Hilt.  524; 
Inoin  V.  Sanders,  1  Cow.  249 ;  7?/rf%  v.  Dak,  4  N.  Y.  486 : 
Ijewis  V.  Jones,  7  Bosw.  35f) ;  Brtf^wa  v.  Crawford,  5  Otto, 
481.)  The  contract  alleged  to  Imj  established  by  Williams,  and 
Nieman's  conversation  was  in  violation  of  the  Statute  of 
Frauds.      (2  Parsons  on  Contract,  45  ;    Bracegirdh  v.  Ileald, 

I  B.  &  Aid.  722 ;  Roberts  v.  RodtHMmi  Co,,  7  Met<;.  47 ; 
Broftdwell  v.  Oetman^  2  Denio,  87 ;   Boydell  v.  Drummond, 

II  East.  142;  Herring  v.  Butters,  20  Me.  119;  7V/^/*/?  v. 
Westhorongh,  19  Pick.  3(54 ;  1  Reed  on  Stat,  of  Frauds,  §§ 
188,  195 ;  Ga^dt  v.  Brown,  48  N.  II.  185 ;  Mile^  v.  Bovgh, 
L.  R.,  [3  Q.  B.]845;  Walker  v.  Johnmn,  96  U.  S.  437; 
McPhersoa  v.  6W',  Id.  401 ;  67</W*  v.  IF.  6'.  6y?.,  13  Wkly. 
Dig.  59.) 

a9.   if.   VaUntlne  for  respondent. 

/oLLETT,  Ch.  J..  In  1881  and  1882  the  defendants  were 
partners  under  the  name  of  the  Universal  Fashion  Company, 
and  engaged  in  manufacturing  and  selling  paper  patterns.  J  une 
21,  1881,  the  parties  to  this  a<*tion  entered  into  a  written  con- 
tract by  which  the  defendants  sold  to  the  plaintiflF  a  stock  of 
patterns  for  $500,  three-fifths  of  which  were  then  delivered 
and  tlie  remainder  were  to  be  delivered  in  time  for  the  fall 
S,rKKi>4— Vou  LXXIIT.         20 
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trade  of  that  year.  The  plaintiff  paid  seventy-five  dollars 
down  and  agreed  to  pay  the  remainder  of  the  price  at  certain 
specified  dates  witliin  the  ensuing  year.  By  the  contract  the 
defendants  were  bound  to  sell  during  the  ensuing  year  to  the 
plaintiff  such  patterns  ae  she  should  order  for  one-half  of  the 
retail  price,  and  she  was  bound  to  keep  on  hand  a  full  assort- 
ment of  all  patterns  made  by  the  defendants.  It  was  provided 
by  the  contract  that  during  its  continuance  the  defendants 
should  take  back  from  the  plaintiff  the  old  and  undesirable  pat- 
terns left  out  of  their  catalogues  for  the  succeeding  seasons, 
and  give  in  exchange  such  other  patterns  as  were  ordered 
when  the  old  ones  were  returned.  The  written  contract  pro- 
vided that  it  was  to  continue  *'  for  the  terra  of  one  year  from 
tlie  date  hereof,  or  longer,  with  the  right  of  transfer,  if  mutu- 
laly  agreeable." 

It  is  agreed  that  for  one  year  each  party  fully  performed 
this  contract.  At  the  end  of  the  year  the  plaintiff  desired  to 
discontinue  the  business  and  asked  the  defendants  to  take  back 
all  unsold  patterns  and  refund  the  price  which  she  had  paid, 
which  they  refused  to  do.  In  April,  1885,  she  brought  this 
action,  alleging  that  she  had  purchased  patterns  for  which  she 
had  paid  ^504.50,  and  that  she  had  on  hand  patterns  unsold 
for  which  she  had  paid  $488.75,  which  sum,  with  interest  from 
the  dates  of  payment,  she  sought  to  recover.  As  a  ground 
for  this  action,  she  alleged  that  contemporaneously  with  the 
written  agreement,  an  oral  agreement  was  made  by  which  it 
was  "agreed  that  if  at  the  end  of  one  year,  or  at  any  other 
time,  plaintiff  should  be  dissatisfied  with  said  fashion  or  pattern 
business,  and  should  \\ish  to  discontinue  the  said  agency,  that 
they,  said  defendant*^,  would,  upon  such  notice  from  said  plain- 
tiff, relieve  said  plaintiff  of  said  agency  by  taking  from  her  all  pat- 
terns of  the  said  Universal  Fashion  Company  remaining  in  her 
hands  and  refunding  to  her  all  moneys  paid  by  her  for  the  same." 

On  the  trial  the  plaintiff  testified :  "  Mr.  Williams,  at  the 
time  this  written  agrement  was  made,  said  that  I  should  have 
the  agency  for  one  year,  or  longer  if  I  preferred,  and  that  at 
the  time  that  I  wished  to  end  this  agency  that  they  would 
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transfer  the  agency,  take  back  the  stock  on  hand  and  refund 
the  money  I  had  paid  for  it.  I  contined  the  agency  for  a  year. 
After  a  year  had  expired,  I  had  a  conversation  as  to  the  trans- 
ferring it  with  Mr.  Nieman,  at  his  oflSce,  Fourteenth  street^ 
New  York  city."  *  *  *  "It  was  understood  that  I  was 
to  keep  it  for  one  year;  for  one  year,  or  longer  if  I  preferred, 
without  making  the  transfer." 

Lizzie  Burkett,  one  of  the  plaintiffs  employes,  testified  that 
she  was  present  when  the  written  contract  was  made,  and  that 
"Mr.  Williams  told  Miss  Gordon  that  she  was  to  take  the 
agency  for  one  year  or  longer,  and  at  the  end  of  that  time,  if 
she  did  not  wish  to  keep  it,  to  get  it  transferred,  tlie  stock 
taken,  and  the  money  refunded."     Annie  F.  Nolan,  another 
of  plaintiffs  employes,  testified  that  she  was  present  when  the 
written  contract  was  made,  and  that  "  Mr.  Williams  told  Miss 
Gordon,  at  the  end  of  the  year,  that  if  she  wished  to  discon- 
tinue the  agency  that  they  would  transfer  the  agency,  take  up 
the  stock  and  refund  the  money  that  she  had  paid  for  it." 
This  testimony  was  objected  to  on  the  ground  that  it  tended  to 
contradict  the  written  contract,  and  at  the  end  of  the  plain- 
tiffs case,  the  defendants  moved  that  the  complaint  be  dis- 
missed, on  the  ground  that  the  oral  agreement  testified  to  was, 
by  its  terms,  not  to  be  performed  in  one  year  from  the  mak- 
ing thereof,  and  also  that  it  was  for  the  sale  of  goods  for  the 
price  of  fifty  dollars,  or  more,  and  was  void  by  the  statute  of 
frauds.     The  motion  w^as  denied.     The  defendants  and  their 
witnesses  denied  the  making  of  the  oral  contract.     The  court 
instructed  the  jury  that  there  were  two  issues  for  them  to  pass 
upon :  (1)  Was  the  oral  agreement  made  as  the  plaintiff  testi- 
fied ?    (2)  Did  Mr.  Neimann  agree  that  he  would  transfer  the 
agency,  take  back  the  stock  and  refund  the  money  ?    The  jury 
was  further  instructed  that  if  they  found  both  issues  in  favor 
of  the  plaintiff,  she  was  entitled  to  a  verdict  of  $484,  with 
bterest  for  two  years,  but  if  they  found  either  issue  in  favor 
of  the  defendants,  tliey  were  entitled  to  a  verdict.     The  jury 
rendered  a  verdict  for  $542,  on  which  a  judgment  was  entered^ 
which  was  affirmed  at  General  Tenn. 
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The  court  erred  in  permitting  the  plaintitf  to  establish  a 
conteni|x>rane(>us  oral  contract  wliich  nullified  tlie  provision 
of  the  written  contract  tliat  the  patteriis  were  sold,  and  only 
unsalable  one«  were  to  be  returned.  Tliis  evidence  was  not 
admissible  upon  the  theory  that  it  was  explanatory  of  the 
expression,  ''with  the  right  of  transfer  if  mutually  agreea- 
ble." The  right  of  transfer  evidently  means  that  the  plaintiff 
might  transfer  to  some  other  pei'son  her  rights  under  the  con- 
tract, if  that  pei*son  was  satisfactory  to  the  defendants.  Again, 
the  oral  contract  testified  to,  was,  by  its  terms,  not  to  be  per- 
formed within  one  year  from  the  making  thereof,  and  for  that 
reason  it  was  void  by  the  statute  of  frauds. 

The  judgment  should  be  reversed,  and  a  «ew  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  exce])t  Bradley  and  Haiuht,  JJ.,  not  voting ; 
Brown,  J.,  not  sitting. 

Judgment  reversed. 


Ellen  O'Donnell,  Resi)ondent,  v.  Robert  McIntvre, 
Appellant. 

•One  who  acquires  title  to  real  estate  pureuant  to  a  tax  sale  is  not  in 
privity  with  the  fonner  owner,  and  an  attornment  by  a  tenant  to  such  a 
pureliaser  is  an  attornment  to  a  stnmger  and  is,  as  against  the  former 
owner,  void.    (1  R.  S.  744,  §  3.)    (Foli.ett,  Ch.  J.,  dissenting.) 

HubfMll  V.  WtMrm  (II.  &  D.  Sup.  139),  distinguished. 

One  B.  entered  into  possession  of  certain  premises  as  plaintiffs  tenant. 
Defendant  who  claimed  title  under  a  tax  sale,  presented  his  deed  and 
demande<i  possc'ssion  of  B.  The  latter  surrendered  the  house  keys  and 
agreed  thereafter  to  continue  in  possession  as  defendant's  tenant.  Plain- 
tiff went  to  the  house  with  a  carpenter  to  put  on  new  locks,  and  while 
so  engaged  defendant  entered  and  onlereii  her  to  leave  and  on  her 
refusal  attempted  to  eject  her.  In  an  action  for  assault  and  battery, 
the  court  charged  that  plaintiff  wtis  at  the  time  in  poss(»ssion  and  had 
the  right  to  ust^  reasonable  for(»e  to  ivtain  pos-session;  and  that  defend- 
ant had  no  right  to  use  force  to  acquire  possession.  Held  (Follett,  Ch. 
J.  dissenting),  no  error. 

Reported  below,  (37  llun.  623). 

(Argued  October  17,  1889;  decidcni  January  14,  1890.) 


1890.J  O'DoNNBLL  v.  McIntyre.  157 

Statement  of  case. 


Appkal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fiftli  judicial  department,  entered  upon  an  order 
made  October  26,  1885,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  an  assault 
and  battery  whicli  tlie  plaintiff  alleged  the  defendant  com- 
mitted on  her  April  5, 1883,  at  a  dwelling-house  known  as  No. 
39  Orange  street  in  the  city  of  Rochester,  which  dwelling  each 
party  claimed  to  be  the  owner  and  in  possession  of.  The 
batterj'  was  connnitted  while  each  was  using  more  or  less  force 
against  the  other  in  defending  the  jK)ssession  claimed. 

It  was  assumed  on  the  trial  that  the  plaintiff  had  been  the 
owner  of  the  premises  from  prior  to  April  1,  1S81,  to  March 
1,  1883,  and  in  possession  through  her  tenant  from  the  first 
date  to  April  2, 1883,  In  187))  the  premises  were  assessed  for 
taxes  to  Mary  Ilarrigan,  but  whetlier  as  owner  or  occupant  the 
case  does  not  show.  On  the  third  Tuesday  of  August,  1880, 
the  premises  were  sold  for  the  non-payment  of  taxes  for  1879, 
and  August  29,  1882,  the  defendant  received  a  deed  which  in 
terms  conveyed  the  fee.  On  the  first  day  of  March,  1883,  the 
time  allowed  for  redemption  had  run,  and  assuming  the  valid- 
ity of  the  tax  proceedings,  which  were  not  questioned  on  the 
trial,  the  defendant  then  became  the  owner  in  fee  simple.  The 
recorfl  does  not  show  when,  from  whom  or  how  the  plaintiff 
acquired  her  title  or  possession,  but  it  does  aj)pear  and  was  not 
disputed  on  the  trial  that  al)out  April  1,  1881,  one  Joseph  N. 
Bates  entered  into  possession  of  the  premises  as  plaintiff's 
tenant,  and  occupied  them  under  the  plaintiff  until  April  2, 
1883,  when  the  defendant  presented  Ids  tax  deed  and  demanded 
possession  of  Bates,  who  then  surrendered  the  house  keys  to 
the  defendant,  and  agreed  to  thereafter  continue  in  possession 
as  his  tenant  and  pay  the  subsequently  accruing  rent  to  him. 
The  plaintiff  heard  that  the  defendant  had  taken  the  house 
keys,  and  in  the  afternoon  oi  April  5,  1883,  she  went  to  the 
house  with  a  carpenter  to  put  on  new  locks  and  fit  new  keys  to 
the  locks  from  which  the  kevs  had  l)een  taken,  and  while 
engaged  in  this  work  the  defendant  entered  the  house  and 
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ordered  the  plaintiff  to  leave,  but  she  refused,  and  thereupon 
he  attempted  to  eject  her  by  force,  which  attempt  was  success- 
fully resisted. 

J.  A.  StuU  for  appellant. 

JFhnning  and  WiUiama  for  respondents.  The  evidence  and 
the  findings  of  the  referee  established  that  there  was  a  cloud 
upon  the  plaintiff's  title  which  should  be  removed.  (Laws  of 
1877,  chap  104,  §§  11, 12 ;  Stewart  v.  ChrysUr,  100  N.  Y.  378 ; 
Rumseyx,  City  of  Buffalo,  97  id.  114;  Crooks.  AndrewB, 
40  id.  647;  Lattin  v.  McCarty,  41  id.  107-110;  R.  P.  Co.  v. 
O^Doaigherty,  81  id.  474 ;  Strasshurgh  v.  Mayor,  etc.,  87  id. 
452 ;  Townshend  v.  WiUiam-8,  19  Wkly  Djg.,  502 ;  Schoener 
V.  Lisnauer,  107  N.  Y.  116-117 ;  Miner  v.  Beehman,  50  id. 
343  ;  Bruecher  v.  Village  of  Portchester,  31  Hun,  556 ;  Pier 
V.  Fan  du  Lac,  38  Wis.  471-479  ;  Alimmiy  v.  Hicks,  40  Tenn. 
38-41 ;  Cooley  on  Taxation  [2d  ed.]  779-780 ;  2  Story's  Eq. 
Juris.,  §  700.)  The  statute  and  all  the  proceedings  upon 
which  the  tax  deeds  in  question  were  issued,  being  in  deroga- 
tion of  common  law  rights,  should  be  strictly  construed. 
(  W/dtney  v.  Thomas,  23  N.  Y.  281-286 ;  Thompson  v,  B^r- 
hanSj  61  id.  65 ;  Hilton  v.  Bender,  69  id.  81 ;  Newell  v. 
Wheeler,  48  id.  486-490-492;  Simonton  v.  Uays,  32  Hun, 
286 ;  Cooley  on  Tax.,  334.)  The  tax  deed  in  question  is  void, 
as  there  is  no  certificate  to  the  assessment-roll  as  provided  by 
statute.  (Laws  of  1861,  chap.  143,  §§  87,  133  ;  Laws  of  1869, 
chap.  267,  §  5 ;  1  K.  S.  [6th  ed],  937,  §§  19,  20 ;  La^^  of 
1880,  chap.  14,  §  122;  T^ws  of  1851,  chap.  170,  334,  §  8; 
Paris  V.  Golden,  35  N.  Y.  467 ;  WestfaU  v.  Preston,  49  id. 
353 ;  Van  Renssel-aer  v.  Whitheck,  7  id.  521 ;  Laws  of  1861, 
■chap.  143,  §  127 ;  Bellinger  v.  Gray,  51  N.  Y.  620 ;  Murphy 
V.  Mayor,  etc.,  22  Alb.  L.  J.  387 ;  People  ex  ret  v.  Forrest, 
96  K  Y.  544 ;  Beach  v.  Hays,  58  How.  Pr.  17 ;  Adriance  v, 
McCafferty,  2  Kob.  153-5 ;  In  re  A.  R.  R.  Co.,  8  N.  Y  S.  R 
486 ;  Bradley  v.  Ward,  58  N.  Y.  406-7 ;  Brown  on  Assess- 
ments, 469 ;  Burroughs  on  Taxation,  233 ;  Cooley  on  Taxa- 
tion [2d  ed,],  413;   MerriU  v.  Pcrrt^^hester,  71  N.  Y.  309; 
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Brevoort  v.  City  of  BrooJclyn^  89  id.  128 ;  HvacTdey  v.  Cooper^ 

22  Hun,  253,  267;  Johmon  v.  Elwood,  53  N.  Y.  432-438; 
ShaUuck  V.  Bdscom^  105  id.  40-45 ;  People  ex  rd  v.  Svffein^ 
68  K.  Y.  321-326 ;  WestfaU  v.  Preston.,  49  id.  349  ;  Tnman 
V.  Coleman,  37  Ilun,  170 ;  Lockwood  v.  Gelert,  24  N.  Y.  S.  R. 
246 ;  ClarkY.  NorUm,  49  N.  Y.  246,  248 ;  Remsen  v.  Wheeler, 
105  id.  573.)  The  assessment  was  also  void  because  the  roll 
was  not  properly  verified  or  timely  delivered.  ( 1  R.  S.  [6th 
€d.]  928,  §  25 ;  2  R.  S.  [7th  ed.]  989,  994,  §  8 ;  Laws  of 
1876,  chap.  196,  §§  12,  16;  NaL  Bank  v.  City  of  Elmira  ,53 
N.  Y.  49-59 ;  Craft  v.  Merrill,  14  id.  456 ;  VanPerisseUer  v. 

Whiibeck,  7  id.  517 ;  Coleman  v.  ShaUuck,  62  id.  361 ;  West- 
fall  V.  Preston,  49  id.  349  ;  Thompson  v.  Burhans,  61  id.  63  ; 
Bradley  v.  Ward  et  al,  56  id.  406-7 ;  Brevort  v.  Brooklyn, 
89  id.  132;  Martin  v.  Barbour,  34  Fed.  Rep.  701 ;  Brown 
on  Assessments,  471-472;  People  ex  rel  v.  Wemple,  115  N. 
Y.  302 ;  Blaekwell  on  Tax  Titles,  131 ;  TiMen  v.  Dvden,  15 
N.  Y.  S.  R.,  80 ;  T,  Mfg,  Co.,  v  Lathrop,  7  Conn.  550 ; 
People  ex  rd  v.  Ilaupt,  104  N.  Y.  377.  The  assessment  waa 
void,  because  it  was  made  to  neither  owner  nor  occupant.  (1  R. 
8.  [6th  ed]  934,  §§  1,  2,  3;  2  R.  S.  [7th  ed.]  989;  Chap- 
man V.  City  of  Brooklyn,  40  N.  Y.  372 ;  Whitney  v,  Thomas, 

23  N.  Y.  281 ;  Bitter  v.  Worth,  58  id.  627 ;  Newdl  v.  WJieder, 
48  id.  499 ;  Dubois  v.  Webster,  7  Hun,  371-3 ;  Pink  v.  Barber! , 
17  N.  Y.  Wkly.  Dig.  521 ;  30  Htin,  487 ;  National  Bank  v. 
City  of  Elmira,  53  X.  Y.  53 ;  People  v,  Cassity,  46  id.  54-5  ; 
Calkins  v.  Chamberlin,  15  N.  Y.  State  Rep.  576 ;  Woolsey  v. 
L(mg  Island  city,  13  N.  Y.  Wkly.  Dig.  182  25  Hun,  230 ; 
Trowbridge  v.  Ilaran,  18  N.  Y.  439;  iV".  Y.  C.  cfe  //.  i?. 
R.  a.  Co.  V.  Lyon,  16  Barb.  651 ;  Brown  v.  Goodwin,  75 
N.  Y.  409 ;  J/ar«A  v.  6V^  of  Brooklyn,  69  N.  Y.  280,  287 ; 

Whitney  v.  Th^mhas,^^  id.  281,  286;  Laws  of  1861,  chap. 
143,  §  127.)  The  tax  deed  is  void  also,  as  no  notice  to 
redeem  has  been  served  as  provided  by  sections  15,  16 
andl9  of  chapter  104  of  the  Laws  of  1877,  as  amended 
by  chapter  127,  Laws  1880.  {Simxmton  v.  Ilays,  19  Wkly. 
Dig.  58;  32  Hun,  286;  Donahue  v.  aConn4yr,  12  J.  and  S. 
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300;  WlUlsw  GUbrrt,  84  lliiii,  hi^>^\  I^W8  of  1880,  chap. 
127,  §  15.)  The  defense  of  non-joinder  of  parties  is  not 
well  taken.  (Code  Civ.  Proc.  gg  1500,  1688;  McCrea  v. 
N.  Y,  K  A\  R.  ^b.,  28;  X.  Y.  Wkly.  Dig.  344;  13  Daly 
302;  Todd  v.  Luni,  10  X.  E.  K.  522;  Hc^hromik  v.  Bowen 

62  N.  Y.  475,  479 ;  Ilmjy  v.  Shank,  23  N.  Y.  S.  R.  312  ;  Code 
Civ.  Proc.  §  2657 ;  Kedf.  on  Surrogates,  [2d  ed.]  52 ;  Wetmore 
V.  Parker,  52  N.  Y.  450,  456 ;  Rodengas  v.  E.  R.  S,  InsL, 

63  id.  460-468,  474 ;  Rlchardstm  v.  West,  10  N.  Y.  Wklj. 
Dig.  m ;  Code  Civ.  Proc.  §§  2658,  2659 ;  Fergxisoji  v.  Crmo- 
ford,  86  N.  Y.  610.)  Although  the  plaintiff,  at  the  eomnience- 
ment  of  this  action  was  not  in  actual  possession  of  the  prem- 
ises in  question,  yet  tliat  is  no  ground  for  a  reversal  of  the 
judgment.  {Lafthi  v.  MoCarty,  41  N.  Y.  107 ;  R.  P.  Co.  v. 
0\I)ougherty.  81  id.  474;  Phdy  \\  Rocktcell,  \^\\q\A.2%%\ 
Alimony  v.  Jlk'ks,  40  Tenn.  88,  41 ;  Baitsnian  v.  Kelly,  36 
N.  W.  Rep.  384,  887;  (^ode  C\v.  Pro.  §378;  IVlntifig  y. 
Fdmu7uh,U^.Y.  814;  (TDonnM  v.  Melntyre^W  Hun, 
100,  102 ;  O'Donnell  v.  Mclntyre,  37  id.  623,  627 ;  Rogers  v. 
BoynUm,  57  Ala.  501 ;  Tirrrdty  v.  llantia,  67  id.  101;  Bell 
v.  Spotts,  8  J.  &  S.  552 ;  Ludkno  v,  Shnofuh,  2  Caines  56  j 
Ifatdey  v.  Cramer^  4  Cow.  727;  (hand hi  v.  I^roy,  2  Paige, 
509;  Rees  v.  Smith,  1  Ohio,  509 ;  Gregory  v.  Z.  C,  Banky 
20  K  W.  Rep.  28(5 ;  Snowdeu  v.  Tyler,  31  id.  661 ;  Under- 
hill  V.  Van  Cortland,  2  John.  Ch.  889,  369;  C^ode  Civ. 
Proc.  §  1638;  Armitage  v.  Pidrer,  37  N.  Y.  494.)  The 
appellant  stands  in  no  position  for  equitable  consideration. 
{Jewett  v.  Lam  pier,  20  Wkly.  Dig.  222;  34  Hun,  623; 
Martin  v.  Barl>OHr,  34  P'ed.  Rep.  701 ;  Newell  v.  Wheeler, 
48  N.  Y.  486-^92.)  Defendant's  course  was  to  test  hijs  tax- 
title  by  ejectment  and  not  by  procuring  a  fraudulent  attorn- 
ment of  ])laintiff's  tenant.  {Sperling  v.  ImO'Cs,  22  N.  Y. 
Wkly  Dig.  174 ;  Blackwell  on  Tax  Title,  492 ;  C!ode  Civ. 
Pro.  §  2288;  Bliss  v.  Johnson,  73  X.  Y.  538;  McMillan, 
V.  Vronn,  75  id.  474;  Pollen  v.  Brewer,  7  C.  B.  [N.  S.]  371 ; 
Parsons  v.  Brown,  15  Barb.  590;  Sampson  v.  Henry ^  11 
Pick.  387 ;  Stmcari  v.  Roderick^  4  Watts  &  Serg.  188;  AS'mt^ 
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V.  Cooper,  10  Pac.  Rep.  95S,  i)()0 ;  89  Am.  Dee.  71 ;  Jaokson 
V.  Harper^  5  Wend.  24() ;  Toicne  v.  Butterjiehh  97  Mass. 
105  ;  Milkr  v.  Lany.  <J9  id.  13  ;  Bailey  v.  Iloore,  21  111.  165  ; 
Lairrencf'  v.  Brown ,  5  X.  Y.  895-405 ;  Kenatlft  v.  Gardner^ 
3  Barb.  589;  Speding  v.  /^(/f/<^  22  N.  Y.  Wkly  Dig.  174; 
Xetrman  v.  MarahaJL  22  id.  211 ;  32  111.  65 ;  Mohan  v.  ^w^ 
Z^/-,  3  Cent.  Rep.  407 ;  O'Doimell  v.  MeZntyre,  41.  Him,  100; 
Jacl'Mon  V.  RowJand,  6  Wend.  (J06-670 ;  Jackson  v.  DaviSy 
5  Cow  124-182;  .Y;//.v  v.  Ban. ford.  1  Mich.  388;  ^oa</  v. 
Hoaij^  85  X.  Y.  471 ;  51  Am.  Dee.  95.)  Section  873  of  the 
Code  of  (^ivil  Procedure  bars  the  defendant  from  claim- 
ing any  right  to  i)088ession  which  he  can  claim  through  a 
tenant  which  woiud  be  adverse  to  the  landlord.  {^Wliit- 
ttny  v.  Brhnands,  94  N.  Y.  809.)  In  so  far  as  the  ques- 
tion of  fact  is  concerned,  the  judgment  will  not  be  disturbed, 
as  the  printed  case  on  this  appeal  does  not  show,  and  there 
is  no  certificate,  that  it  contains  all  the  evidence.  (20  N.  Y. 
S.  R.  089;  39  Ilun,  193;  30  id.  100;  35  id.  118;  34  id. 
178-180.) 

Parkkk,  J.  The  question  requiring  consideration  is  pre- 
sented by  an  exception  taken  to  the  charge  of  the  learned 
trial  justice.  lie  instructed  the  jury  that  tlie  plaintiff  was  at 
the  time  of  the  cjuarrel  in  possessicm  of  the  ])remises  and  had 
the  right  to  use  reasonable  force  to  retain  her  ])ossession  and  to 
eject  the  defendant ;  that  he  had  no  right  to  exercise  force  to 
awjuire  possession  or  to  remain  in  the  house  after  having  been 
notified  by  the  j)laintiff  to  leave.  It  is  insisted  by  the  appel- 
lant that  the  attornment  of  Bates  to  the  defendant  was  valid 
and  that  thereafter  he  was  the  owner  and  in  possession  of  the 
premises.  The  statute  provides  :  **Sec.  8.  The  attornment  of 
a  tenant  to  a  stranger  shall  be  absolutely  void  and  shall  not  in 
any  way  affect  the  possession  (»f  his  landh>rd  unless  it  be  made 
(1)  with  the  consent  of  the  landlord;  or,  (2)  pursuant  to,  or  in 
consiHiuence  of  a  judgment  at  law  or  the  order  or  decree  of  a 
court  of  equity ;  or,  (3)  to  the  mortgagee  after  the  mortgage  has 
become  forfeited.'^  (1  R.  S.,  744^ 
SicKEi^s— Vol.  LXXIII.         21 
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All  attornments  bv  lessees  were  not  abolished  by  the  lie  vised 
Statues.     {Aitstuh  v.  Ahearne,  61  N.  Y.  0.) 

If  then,  the  defendant,  after  obtaining  tax  title  to  these 
premises  was  a  stranger  to  the  plaintiff  in  respect  thereto  the 
attornment  was  void,  otherwise  it  was  valid.  In  its  general 
legal  signification,  stranger  is  oj)p()sed  to  the  word  privy.  By  • 
privity  is  meant  the  mutual  or  successive  relationship  to  the 
same  rights  of  property,  and  ])rivies  are  chissified  according  to 
the  manner  of  relationshi[)s.  There  are  privies  in  estate,  as 
donor  and  donee,  lessor  and  lessee,  and  joint  tenants;  privies 
in  blood,  as  heir  and  ancestor;  privies  in  representation,  as 
testator,  executor  and  adminstrator  ;  privies  in  law,  as  where  the 
law  without  privity  of  blood  or  estate  casts  land  upon  another 
as  by  escheat.  (1st  Greenleaf,  §  189 ;  Bouvier's  Institutes.) 

We  are  of  the  opinion  that  one  who  accpiires  real  estate 
pursuant  to  a  tax  sale  is  not  in  privity  with  the  former  owner- 
No  contractual  relation  exists  between  them.  The  owner  does 
not  grant  his  title.  Such  a  purchaser  is  a  grantee  of  the  state. 
{Becker  v.  Howard,  r»0  N.  Y.  5.) 

The  land  is  assessed  irresj)ective  of  any  special  interests, 
the  taxation  of  all  particular  estates  or  rights  being  merged  in 
the  burden  put  upon  it.  If  the  t^^x  be  not  paid,  then  the 
state,  by  vii'tue  of  its  taxing  power,  and  through  the  medium 
provided  by  statute,  either  acquires  the  land  or  grants  it  to  a 
citizen.  The  purchaser  is  not  subjected  to  any  of  the  incon- 
veniences of  the  old  title,  nor  can  he  take  any  advantage  from 
it.  Covenants  nnming  w^ith  the  land  do  not  bind  him,  nor 
do  him  any  good.     (Blackwell  on  Tax  Titles,  §  9()5.) 

He  not  only  obtains  his  title  from  a  source,  other  than  the 
former  owner,  but  the  estate  ac([uired  is  not  of  necessity  the 
same.  The  owner  of  the  old  title  may  have  granted  rights  of 
way  and  other  easements  which  a  purchaser  from  him  would 
be  estopped  from  denying.  He  may  have  encunibered  the  lands 
by  mortgage,  in  which  event  the  estate  acquired  by  his  grantee 
would  likewise  be  burdened  with  it.  But,  as  we  have  seen,  the 
owner  of  the  tax  title  obtains  tlie  land  free  from  encumbrances 
of  every  character,  not   excepting   the   mortgage   lien  after 
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the  mortgagee's  time  for  redemption  has  expired.  {Becker  v. 
Sowardj  mipra.) 

It  seems  to  be  apparent  therefore  that  the  plaintiff  and 
defendant  were  not  privies,  but  strangers.  It  follows  that  the 
attempted  attornment  by  the  tenant  to  this  defendant  was 
void,  and  that  the  trial  court  rightly  instiTieted  the  jury. 

We  do  not  regard  Ilicbbell  v.  Weldon^  (Ilill  &  Denio's  Supple- 
ment, 139)  as  an  authority  upon  the  question  here  decided. 
Neither  the  rii^ht  of  a  tenant  to  attoni,  the  statute  in  relation 
thereto,  nor  ihe  question  of  privity  were  before  the  court  for 
consideration.  The  action  was  ejectment  brought  by  the 
grantee,  of  one  who  had  a/3quired  title  pursuant  to  a  tax  sale, 
against  a  tenant  who  had  entered  into  possession  of  the  prem- 
ises under  a  lease  from  the  former  owner.  Objection  was 
made  that  the  lot  was  held  adversely  at  tlie  time  of  the  con- 
veyance from  the  purchaser  at  the  tax  sale  to  tlie  plaintiff,  and 
that  for  that  reason  the  deed  was  void.  And  it  was  with 
reference  to  that  question  solely  that  the  observations  were 
made  which  are  urged  in  support  of  appellant's  contention. 

The  other  exceptions  do  not  require  consideration. 

The  judgment  should  be  affirmed. 

FoLLETT,  Ch.  J.  (dissenting).  The  witnesses  sworn  in  behalf 
of  the  defendant,  as  well  as  those  swoni  in  behalf  of  the  plain- 
tiff, testified  that  the  defendant  attempted  to  eject  the  plaintiff 
from  the  house  by  force  and  that  she  successfully  resisted,  but 
there  is  much  dispute  between  them  as  to  the  amount  of  force 
exercised  by  each.  The  learned  trial  justice  instructed  the 
jury  that  the  plaintiff  was,  at  the  time  of  the  quarrel,  in  posses- 
sion of  the  premises  and  had  the  right  to  use  reasonable  force 
to  retain  her  possession  and  to  eject  the  defendant,  but  he  had 
no  right  to  exercise  force  to  acquire  possession  or  to  remain  in 
the  house  after  having  been  notified  by  the  plaintiff  to  leave. 
Tlie  exception  to  this  instruction,  which  was  repeated  in 
various  forms,  presents  the  only  question  argued  on  this 
appeal. 

The  learned  trial  justice  held,  and  in  this  he  was  sustained 
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at  General  Term,  that  the  attornment  of  Bates  to  defendant 
was  void  under  the  Revised  Statute,  wliieh  provides : 

"  Sec.  3.  Tlie  attornment  of  a  tenant  to  a  stranger  shall  be 
absolutely  void,  and  shall  not  in  any  way  affect  the  possession 
of  his  landlord  unless  it  be  made, 

'*  1.  AVith  the  consent  of  the  landlord  ;  or 

*'  2.  Pursuant  to  or  in  consequence  of  a  judgment  at  law,  or 
the  order  or  decree  of  a  court  of  equity  ;  or 

"2.  To  a  mortgagee  after  the  mortgage  has  become  for- 
feited."    (1  R.  S.  744.) 

The  tax  sale  was  had  and  the  deed  given  under  chapter  104 
of  the  Laws  of  1877,  the  twentieth  section  of  which  provides 
that  six  months  After  a  certain  notice  has  been  served  and  a 
certificate  given,  "the  conveyance  before  made  shall  thereupon 
become  absolute,  and  the  occupant  and  all  others  interested  in 
said  lands  shall  be  forever  barred  of  all  rights  and  title  thereto. •' 
This  certificate  was  issued  March  1,  1883. 

All  att(^)rnments  by  lessees  were  not  abolished  by  the  Revised 
Statutes.     {Au,stifi  v.  Ah^arne,  61  N.  Y.  (J.) 

It  was  held  below  that  the  defendant  was  a  stranger  to  tlie 
plaintiff's  title  and  that  the  attornment,  not  falling  within  any 
of  the  three  exceptions,  was  void.  The  word  stranger  as  used 
in  the  section  quoted,  is  a  i>erson  between  whom  and  the  land- 
lord there  is  no  privity  and  whose  title  or  right  of  possession 
is  not  derived  from  the  landlord,  but  is  hostile  to  his  title. 
(Wood's  Inst.  245 ;  Toml.  Law  Die.  and  Abb.  Law  Die,  title 
Stranger.) 

Under  chapter  104  of  the  Laws  of  1877,  the  defendant 
acquired  by  virtue  of  his  purchase  in  August,  1880,  only  a 
lien  on  the  premises,  which  continued  until  August  20,  1882, 
the  date  of  his  deed,  by  which  he  acquired  a  conditiimal  title, 
which  became  absolute  March  1,  1888,  the  date  of  the  certifi- 
cate issued  by  the  county  treasurer.  (Black.  Tax  Titles, 
§;$  955,  9()5.)  While  the  proceedings  out  of  which  the  deed 
arose  related  to  the  time  when  the  tax  was  assessed  against 
Mary  Ilarrigan,  the  defendant's  title  was  derived  directly 
from  the  plaintiff  through  the  taxing  power  of  the  state,  a?id 
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she  and  the  defendant  were  not  strangeiv?,  hut  privies.  {Ifulh 
hell  V.  lfV/vA>w,  Hill  ct  Denio  Supl.  lao ;  Blaek.  Tax  Titles, 
§55  954-988 ;  Wood's  Inst.  245 ;  Toinl.  Law  Die. ;  Ahb.  Law 
Die.,  title  Stranger.)  In  the  case  cited,  Chief  Justice  Nelson, 
speaking  for  a  unanimous  court,  said:  "Assuming  the 
tax  sale  valid,  the  owners  or  occui)ants  are  to  be  regarded  after 
that  as  holding  in  enbordination  to  the  title  of  the  purchaser, 
as  qvasl  tenant  to  him,  like  a  defendant  in  possession  after 
Fale  of  his  real  estate  on  judgment  and  execution." 

Assuming,  as  it  was  at  the  Circuit  and  at  the  General  Term 
(and  there  is  no  evidence  in  the  record  which  tends  to  contradict 
the  assumption),  that  the  defendant  acquired  a  legal  title  in  fee 
March  1,  1S83,  the  symbolic  delivery  of  the  possession  of  the 
premises  by  Bates  to  defendant  and  their  agreement  that  there- 
after Bates  should  be  the  tenant  of  the  defendant  and  pay  the 
6ul)sequently  accruing  rent  to  him,  divested  the  possession  of 
the  plaintiff  and  vested  the  defendant  with  the  possession  of 
the  premises. 

These  views  lead  to  a  reversal  of  the  judgment  and  a  new 
trial,  with  costs  to  abide  the  event 

All  concur  with  Paeker,  J.,  except  Follett,  Ch.  J.,  dis- 
senting, Vanut,  J.,  not  voting,  and  Bradley,  J.,  not  sitting. 

Judgment  affirmed. 


THOiLA5  Halpw,  Respondent  v.  The  Phenix  Insurance  Com- 
pany, Appellant. 

Where  a  finding  of  ^act  by  a  court  or  referee  is  without  evidence  to  sup- 
port it.  it  is  a  ruling  upon  a  question  of  law  (CVxle  Civ.  Pro.  g  993)  and  if 
excepted  to.  presents  a  legal  question  reviewable  here. 

It  Is  not  necessary  for  the  purposes  of  su.ch  review,  that  the  case  should 
show  that  it  contains  all  the  evidence;  the  exception  api>earing  in  the 
propose*!  case  serves  as  a  notice  to  the  respondent  of  an  intention  to 
raise  the  (juestion  of  legal  error,  and  puts  on  him  the  responsibility  of 
adding,  by  amendment,  any  omitted  evidence  on  t]  o  question. 

F&rtfr  V.  Smith  (107  N.  Y.  531).  distinguished;  Cox  v.  Jamtft  (45  N.  Y.  557), 
«o  far  as  this  question  is  concerned,  stated  to  have  been  overruled. 
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Defendant  issued  a  policy  of  fire  insurance  upon  a  building  described  therein 
as  "  occupied  as  a  morocco  factory ;"  the  policy  contained  a  provision 
maldng  it  void  in  case  the  building  became  vacant  or  unoccupied,  without 
the  consent  of  the  company.  The  building  was  used  for  a  manufactur- 
ing business  until  about  six  months  before  the  fire;  after  that  no  busineat 
was  carried  on  in  it.  All  the  machinery  remained  on  the  property,  but 
the  building  was  closed  and  locked  and  in  the  hands  of  an  agent  for  rent. 
The  agent  had  the  key  and  made  frequent  visits  to  the  property  to  show 
It  to  persons  who  came  to  hire  it,  and  a  watchman  lived  next  door ;  but 
when  or  how  often  he  visited  the  property  did  not  appear,  plaintiff  had 
not  visited  it  within  a  month  before  the  fire.  Held,  that  the  building 
was,  at  the  time  of  the  fire,  unoccupied  within  the  terms  of  the  policy, 
and  that,  therefore,  it  was  void. 

Johruan  v.  JV.  7.  B.  F.  Ins.  Co.  (39  Hun,  410);  Paim  v.  A.  In4t.  Go,  (5 
T.  &  C.  619);  W^titneff  v.  B.  B.  Ins.  Co.  (72  N.  Y.  117);  A,  L.  Works  v.  W. 
a  R  Bis.  Oo.  (2  Fed.  Rep.  488);  Keith  v.  Q.  F.  M.  Ins.  Co.  OO  Allen, 
228);  AshmeitJi  v.  Ins.  Co.  (112  Mass.  422),  distinguished. 

To  constitute  occupancy  of  a  building  used  for  manufactunag  purposes 
there  must  be  some  practical  use  or  employment  of  the  property.  Its  use 
as  a  place  of  storage  merely  is  not  sufiicient. 

A  condition  against  non-occupancy  must  be  construed  and  applied  in  refer- 
ence to  the  subject-matter  of  the  contract  and  the  ordinary  incidents 

[    attending  the  use  of  the  insured  property. 

An  insurer  has,  where  the  policy  contains  such  a  condition,  a  right  by  the 
terms  of  his  policy  to  the  care  and  supervision  which  is  involved  in  the 
use  of  the  property  contemplated  by  the  parties  at  the  time  of  entering 
into  the  contract. 

Where  there  is  no  dispute  as  to  the  amount  of  a  debt,  a  tender  may  always 
be  restricted  by  such  conditions  as  by  the  terms  of  the  contract  the 
debtor  on  payment  has  a  right  to  insist  upon,  and  to  which  the  creditor 
has  no  right  to  object. 

A  mortgagor,  therefore,  has  a  right  to  attach  as  a  condition  of  payment 
of  the  debt  secured,  that  the  owner  execute  a  satisfaction  of  the  mortgage. 

A  tender,  to  be  effectual  for  the  purpose  of  stopping  interest  and  prevent 
costs,  must  be  kept  good  by  the  debtor,  and  whenever  he  seeks  to  make 
it  the  basis  pf  affirmative  relief  it  must  be  paid  into  court,  so  that  the 
creditor  may  get  the  money,  and  that  fact  must  be  alleged  in  the  pleading. 

Where,  however,  no  objection  is  taken  by  the  pleadings  on  the  other  side 
to  a  failure  to  allege  payment  into  court,  the  act  may  be  performed  on 
trial,  and,  in  the  absence  of  any  objection  then  taken,  the  presumption 
on  appeal  is  that  it  was  performed. 

(Argued  October  17,  1889;  decided  January- 14,  1890.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  second  judicial  dej)artment,  entered  upon  an  order 
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made  December  14,  1886,  wliicli  affirmed  a  judgment  in  favor 
of  plaintiif  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brouglit  to  compel  the  defendant  to  execute 
and  deliver  to  the  plaintiff  a  satisfaction  of  a  mortgage  executed 
by  the  plaintiff  and  his  wife  to  the  East  Brooklyn  Savings 
Bank,  and  subsequently  aligned  to  defendant,  and  to  deliver 
np  the  bond  secured  by  said  mortgage. 

The  derfendant  had  Issued  a  policy  of  insurance  for  $2,500 
to  the  plaintiff  upon  the  building  on  the  mortgaged  premises 
which  contained  a  condition  making  it  void  in  caise  said  build- 
ing became  vacant  or  unoccupied  witliout  the  consent  of  the 
company,  which  policy  was  assigned  to  the  mortgagee.  The 
mortgagee  also  held  a  policy  for  a  like  amount  in  the  WilUams- 
burgh  City  Fire  Insurance  Comjiany.  The  buildings  were 
destroyed  by  fire  on  January  4, 1884,  and  soon  thereafter  the 
Williamsburgh  company  paid  the  amount  of  it^  policy  to  the 
mortgagee  and  such  amount  was  indorsed  upon  the  mortgage. 
The  defendant  refused  to  pay  its  policy  on  the  ground  that  at  the 
time  of  the  fire,  the  buildings  were  unoccupied,  and  on  or  about 
April  17, 1884,  took  from  the  mortgagee  an  assignment  of  the 
bond  and  mortgiige  held  by  it,  paying  therefor  the  sum  of 
$2,585.68.  ( )n  December  31,1 884,  the  plaintiff,  clahning  that 
he  was  entitled  to  have  credited  on  the  bond  and  mortgage  the 
amount  of  the  policy  issued  by  defendant,  tendered  to  it  the  sum 
of  $100  for  interest  and  expenses  incurred  in  and  about  the 
assignment  and  demanded  that  defendant  deliver  to  him  the 
bond  and  mortgage  and  execute  and  deliver  to  him  a  satisfaction 
of  the  mortgage,  which  defendant  refused  to  do. 

The  trial  court  found  as  a  fact  "that  at  the  time  of  the  fire 
the  insured  premises  were  in  ciiarge  of  and  in  the  occupancy 
of  the  plaintiff  "  and  gave  judgment  for  the  plaiiitiff.  To  said 
finding  defendant  excepted. 

H,  C.  3L  Jfujmham  for  appellant.  The  tender  made  by 
plaintiff  did  not  extinguish  the  mortgage  debt.  {Noyes  v. 
Wyckoff,    114  N.  Y.  204;  Kortnght  v.  duly,  21  id.  343; 
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TuthiU  V.  Morrisj  81  id.  94;  Bnmklijn  Bwnk.  v.  DeGrauw^ 
23  Wend.  341;  Woofh  v.  Jli't^^/trock,  20  id.  47;  St<yn/  v. 
KrewHim,  .^5  Iiid.  397;  Clark  v.  Mayor^  etc.^  1  Keyes,  9; 
Beckner  v.  />W//,  <]!  K.  Y.  317.)  The  laiigiiage  of  thie 
policy  is  '*  vacant  w  unocupied,"  and  it  is  established  that 
where  those  two  words  are  connected  by  "or,''  if  the  preniisee 
are  unoc*ciipied,thongh  they  are  not  ?;«m;?/,  tlie  policy  is  made 
void.  {Barry  v.  P,  Ins.  Co,,  35  Ilmi,  iM)  1  ;  Iff^rrman  v.  A.  F. 
Ins,  C(K,  sr>  X.  Y.  1(>2;  Ilernuan  \\M.  Ins.  Co.,  SI  id.  184.) 
The  premises  were  nnocnpied  within  the  meaning  of  the  policy. 
{Ilerrwtm  x.A,  F.  Inn,  To.,  85  N.  Y.  102;  Pahiex.A.  Ins. 
Co.,  5  T.  &  C,  009 ;  luUh  v.  L.  M.  K  Ihk  Co,,  10  Allen, 
228.) 

Xathan  iel  C,  Moak^  for  resi)on(lent.  If  the  facts  fonnd  by  the 
trial  court  were  sustained  by  any  evidence  authorizing  their 
finding  they  cannot  be  reviewed  in  this  court  but  are  here  con* 
elusive  between  the  parties.  (Code,  §  1337  ;  Qifineyv.  White, 
63  X.  Y.  375 ;  lieyyiohh  v.  Iiol>h}mn,  82  id  100 ;  People  ex 
rel  V.  French,  92  id.  300,  310;  Derham  v.  lee,  87  id.  604-5 : 
Matter  of  Koss,  87  id.  514,  517-8 ;  llynen  v.  2fcI)et^oU,  91 
id.  451,  404.)  The  case  does  not  show  that  it  contains  all  the 
evidence,  or  all  the  evidence  bearing  upon  the  question  of 
occupancy  of  the  insured  premises,  and  hence  the  finding  of  the 
court  that  the  premises  insured  were  not "  vacant  or  unoccupied  " 
is  not  open  to  review  here.  (Porter  v.  S^nlth,  107  N.  Y.  531 ; 
Genet  v,  Brooklyn,  21  N.  E.  Kep.  100 ;  WaH  v.  As,  Co,,  13  Hnn, 
371 ;  Woodrvf  v.  /.  F.  Ins,  (  W.,  83  X.  Y.  133 ;  In  re  Ward,  52 
id.  397.)  This  is  the  defendant's  policy,  the  conditions  are  its 
own,  and  nnist  be  constinied  most  favorable  to  the  insured,  and 
the  defendant  is  rcsponsible  for  any  uncertainty,  or  anything  that 
is  doubtful  in  tliis  condition.  {Haley  v.  //.  Ins,  Co.^  80  N.  Y, 
23 ;  Ilerrman  v.  M,  InH,  Co.,  81  X.  Y.  184 ;  Hoffman  v.  A.  Ins. 
Co,,  32  id.  405 ;  GrJfey  v.  .V.  J^  Ins.  Co,,  100  id.  4l7 ;  Reyivold. 
V.  C,  Ins.  Co.,  47  id.  597;  PosenwaM  v.  Pha^iix  Ins.  Co.j  60 
Hun,  174-5 ;  Pann  v.  //.  Jns.  Co,,  59  N.  Y,  887.)  The  wordB 
"vacant"  or  ^"unoccupied"  must  be  couhtrued  with  reference  to 
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the  kind  of  stnictiire  or  building  insured  and  the  purposes  for 
whicli  used.  (  Whitney  v.  IL  li.  Ins,  Co.,  \)  Ilun,  37;  72  N. 
T.  118;  Herrman.  v.  J/.  Im,  Co,.  81  N.  Y.  184:;  12  J.  &  S. 
444-452,  45r3;  Ifernnan  v.  ^1.  Inn,  Co,,  8.5  X.  Y.  1()2;  Ban^ 
V.  P,  In^i,  Co,,  35  Tlun,  «>04 ;  W,  A.  Co.  v.  Momn,  5  Bradw.  141 ; 
Woodruff  \.  Inti.  Co.,  83  X.  Y.  133,  141-4;  Cummins  w  A. 
Ins.  Co.,  iu  id.  200;  Franklin  \.  Kepler,  95  Penn.  St.  492; 
P.  Ins.  Co.  V.  Tucker,  92  111.  70-4 ;  Shackelton  v.  F.  Ins.  Co., 
55  Mich.  288,  291 ;  Lasa^e  v,  Ins.  Co.,  43  N.  J.  Uw,  468; 
Oibhs  V.  C.  Ins  Co.,  13  Hun,  ♦>12,  (»20;  (ramnrell  v.  M.  Ins. 
Co.,  12  Cush.  167;  O' Br  ten  v.  C.  Ins.  Co.,  i\  J.  &  S.  517; 
Stufetski  V.  T.  F.  Ins.  (  h.,  43  |^Iich.  373  ;  F(l<lt/y.  II  Ins.  Co., 
70  la.  472 ;  Kimholl  v.  M.  Ins.  Co.,  7o  id.  511 ;  Morehouse  v. 
AgricvUural  Ins.  Co.,  1 1  X.  Y.  AVkly.  Dig.  228 ;  23  Ilun,  294; 
Whitney  v.  B.  li.  Ins.  Co.,  72  N.  Y.  117;  Miller  v.  Oswego, 
18  Hun,  526;  In  re  Imperial  Ins,  Co.,  83  Ky.  468;  Steiis- 
Hoard  v.  N.  F.  Ins.  Co.,  36  Minn.  181 ;  Miaghan  v.  //.  Ins. 
Co.,  24.  Hun,  58;  J.  /'.  Ins.  Co.  v.  C.  B.  M\fg.  Co.,  17  X. 
E.  Rep.  771 ;  L.  M,  Ins.  Co.  v.  Leathers,  6  Gent,  Kep.  901 ; 
Poss  V.  Ins.  Co.,  U>a.  704;  A.  L.  Works  v.  TI';  C.  F.  Ins. 
Co.  2  Fed.  Rep.  488  ;  Harrington  v.  Ins.  Co.,  124  Mass.  126 ; 
Cummins  v.  A.  Ins.  Co.,  67  X.  Y.  260;  Woodruff  \.  Impe- 
Tud,  83  id.  133,  144;  Stupetski  v.  T.  F.  Ins.  Co.,  43  Mich. 
375;  Kimball  v.  M.  Ins.  Co.,  70  la.,  513,  516;  Williams  v.  J\^. 
6.  Ins.  Co.,  24  Fed.  Rep.  625,  628;  Bennett  v.  A.  Ins,  Co., 
106  X.Y.  243;  Herrman  v.  M.  Ins.  Co.,  SI  id.  184;  Miaghan 
V.  //.  F.  Ins.  (Jo.,  24  Hun.  58.)  X^o  tender  was  necessary  in 
this  case  to  perfect  plaintiffs'  right  of  action.  {Riehardson  v. 
Jaeksofi,  8  M.  &  W.  298  ;  Colt  v.  IlousU^n,  3  Johns.  Ca^.  250; 
Cole  V.  Blake,  Peake,  179;  Bull  v.  Parker,  2  Dowl.  (X.  S.) 
345;  Ol^an  v.  Traut,  50  X^.  Y.  474;  TI7/^// /•  v.  AVv /y^,  8  Barb. 
408;  Smith  v.  RoekireU,  2  Hill,  4S2 :  Cutler  v.  Croold,^Z 
Hnn,  518  ;  Hansard  \,  Pohinsou,  7  B.  &  Cress.  90 ;  Wheelock 
V.  Tanner,  39  X.  Y.  481-48^);  Am  v.  Higenhotam,  100  id. 
248;  Kiwtnght  v  Cady,2\  id.  343;  Hartley  v.  Tatham,  1 
Keyes,  222 ;  Stoddard  v.  Hart,  23  X.  Y.  560.) 
SiCKEi^— Vou  LXXIII.   22 
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Brown,  J.  The  appellant  excepted  to  the  linding  that  "  the 
insured  property,  at  the  thne  of  the  fire,  was  in  the  occupation 
of  the  plain tiflF,"  and  asks  this  court  to  review  that  finding  on 
the  ground  that  it  is  without  evidence  tending  to  sustahi  it. 

It  is  claimed  by  the  respondent  that  that  question  is  not 
reviewable  here,  for  the  reason  that  the  case  contains  no  state- 
ment that  all  the  evidence  given  on  the  trial  is  contained 
within  it  and  cites  PorU^r  v.  Smith  (107  N.  Y.  581),  in  sup- 
port of  his  contention. 

In  the  case  cited  it  was  sought  to  have  the  General  Term 
review  a  finding  of  fact  made  upon  conflicting  testimony,  and 
this  the  General  Term  refused  to  do,  in  the  absence  of  a  state* 
raent  in  the  case,  that  it  contained  all  the  evidence  given  on 
the  trial  and  this  court  sustained  that  ruling. 

The  case  has  no  application  to  the  question  now  presented, 
as  a  finding  without  evidence  to  sustain  it,  is  a  ruling  upon  a 
question  of  law  (Code,  §  993),  w-hile  a  finding  upon  conflicting 
testimony,  is  a  ruling  upon  a  question  of  fact.     (§  992.) 

Tins  court  reviews  rulings  upon  questions  of  fact  on  appeals 
from  judgments  entered  u[>on  reports  of  referees  or  on  decision 
of  a  court  without  a  jury,  in  the  single  instance  of  a  i^eversal 
of  the  judgment  by  the  General  Term  upon  the  facta  But  a 
finding  of  fact  without  evidence  to  support  it  has  always  been 
regarded  as  a  niling  upon  a  question  of  law,  and  if  excepted 
to  presented  a  legal  question  reviewable  in  this  court.  {Masoth 
V.  Lord^  40  N.  Y.  477 ;  Cox  v.  James^  45  id.  557 ;  Perkins  v. 
Rm,  56  id.  87 ;  Pollocl'  v.  Pollock,  71  id.  137 ;  Sickle  v. 
Flana<jan,  79  id.  224.) 

Under  the  old  Code  exceptions  to  findings  of  fact  w^ere 
essential  to  their  review  upon  ai)j)eal,  whether  they  presented 
rulings  upon  questions  of  fact  or  rulings  upon  questions  of  la\^, 
and  it  was  not  necessary  to  their  proper  presentation  to  the 
General  Term  that  the  case  on  appeal  should  show  affirm* 
atively  that  it  contained  all  the  evidence  given  upon  the  trial. 
{Perkim  v.  Hill,  56  N.  Y.  87.) 

In  the  case  cited  it  was  held  that  when  exce})tion8  were 
taken  to  findings  of  fact  and  a  case  made  for  the  purpose  of 
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reviewing  them,  that  it  would  be  assumed  tliat  all  the  evidence 
in  support  of  the  findings  excepted  to  was  inserted  in  the  case. 
That  if  any  evidence  was  omitted  by  the  party  making  up  the 
case,  it  was  the  duty  of  the  respondent  to  cause  to  be  inserted 
by  amendment  all  evidence  which  he  deemed  material  to 
sustain  the  findings  excepted  to. 

The  new  Code  made  no  change  in  the  mode  of  reviewing 
rulings  upon  questions  of  law.  Exceptions  must  now  be  taken 
or  the  appellate  court  will  not  review  such  ruling.  (§  992 
to  997.) 

But  Bs  to  rulings  on  questions  of  fact  exceptions  are  not 
under  the  present  Code  permitted,  and  hence  there  is  nothing 
to  notify  or-wam  the  successful  party  of  his  oponent's  intention 
to  ask  the  appellate  court  to  review  such  finding,  unless  there 
is  a  statement  in  the  case  on  appeal  that  it  contains  all  the  evi- 
dence ;  and  hence  it  was  decided  in  Porter  v.  Smith  {s^iprdjy 
that  in  the  absence  of  such  a  statement  the  respondent  might 
rely  on  the  assuption  that  there  was  no  intention  to  ask  a 
review  of  rulings  on  questions  of  fact.  But  as  to  rulings  on 
questions  of  law,  there  is  no  need  to  depart  from  the  practice 
sanctioned  in  Perkhis  v.  JliU,  An  exception  appearing  in 
the  proposed  case  serves  as  a  notice  to  the  respondent  of  an 
intention  to  raise  the  question  of  error  in  the  ruling  excepted 
to,  and  puts  on  him  the  responsibility  of  adding  by  amend- 
ment any  needed  proof,  upon  the  particular  question,  just  as  a 
certificate  that  the  case  contains  all  the  evidence,  notifies  him 
of  an  intention  to  review  tlie  question  of  error  in  findings  of 
fact  based  on  the  allegation  of  insufficient  proof. 

I  have  been  unable  to  find  any  authority  to  the  effect  that 
this  court  would  not  review  a  finding  of  fact  excepted  to  on 
the  ground  that  there  was  no  evidence  to  support  it,  unless  the 
case  affirmatively  showed  that  it  contained  all  the  evidence^ 
except  the  dictum  to  that  effect  in  Cox  v.  James  (45  N.  Y. 
657),  and  this  ruling  must  be  deemed  to  be  overruled  in  Per- 
him  V.  Jlia. 

The  learned  judge  who  wrote  the  opinion  in  Cox  v.  James 
concurred  in  the  decision  in  ^x^b  case  last  cited. 
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In  the  recent  Qimi  of  JieJIow  v.  j\\  T.  Fhathig  Dry  Dock 
Co.  (112  N.  Y.  3()D),  the  chief  judge  says,  "exceptions  to 
alleged  findings  of  lact  when  they  are  unsupported  by  evidence 
#■»****  j)resent  questions  of  law  reviewable  in 
this  court. 

In  that  case  there  was  no  certificate  or  statement  to  the  eflfect 
that  the  case  contained  ad  the  evidence. 

These  views  lead  to  the  conclusion  that  a  statement  that  all 
the  evidence  given  on  the  trial  is  contained  in  the  case,  is  not 
essential  to  present  for  review  in  this  court  a  finding  alleged  to 
be  without  evidence  to  sustain  it. 

The  appellant  is,  therefore,  correct  in  his  claim  that  the  find* 
ing  excepted  to  is  properly  before  the  court  for  review,  and 
we  must  assume  that  all  the  evidence  introduced  on  the  trial 
bearing  upon  the  fact  of  occupancy  has  been  inserted  in  the 
case. 

We  think  the  evidence  does  not  justify  the  conclusion  that 
the  premises  at  the  time  ot  the  fire  were  occupied  within  the 
meaning  and  contemplation  of  the  parties  to  the  contract. 

The  property  is  described  in  the  policy  as  "  occupied  as  a 
morocco  factory."  Manufacturing  business  was  carried  on 
there  until  July  previous  to  the  fire.  The  plaintiff  lived  in 
Newark,  New  Jersey,  and  he  testified  that  he  received  rent  up 
to  July  and  after  that  no  business  was  carried  on  there. 

All  the  machinery  remained  on  the  property  but  the  build- 
ing was  closed  and  locked  and  was  in  the  hands  of  Edward 
Falkner,  as  agent  lor  the  plaintilf,  for  rent.  Falkner  had  a 
key  and  made  frequent  visits  to  the  property,  sometimes  to 
show  it  to  applicants  who  came  to  rent  it.  John  Ilalpin  lived 
neict  door  and  was  watchman  there,  but  at  what  time  or  how 
often  he  visited  the  pro|)ertv  does  not  appear.  The  plaintiff 
had  not  visited  the  building  within  a  month  preceding  the  fire 
which  occurred  on  January  4,  1SS4. 

It  has  been  decided  that  a  dwelling-house  to  be  in  a  state  of 
occupation  must  l)e  the  customary  abode  of  human  beings; 
not  absolutely  and  uninterruptedly  continuous,  but  the  house 
must  be  the   place  of   usual  return  and  habitual  stoppage. 
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[Hernruxn  v.  Adriatic  ^.  Ins,  Co,^  85  N.  Y.  162;  Cummina 
T.  AffricuUural  Ins,  Co.^  67  N.  Y.  260.) 

It  was  not  in  the  contemplation  of  the  parties  to  the  con- 
tract nnder  consideration  that  the  bnilding  insured  should  be 
the  home  or  the  place  of  abode  of  any  person  and  the  decisions 
relating  to  similar  provisions  in  poUcies  upon  dwellings  are 
not  material  except  to  show  that  while  a  dwelling-house  will 
not  be  regarded  as  occupied  unless  it  is  the  home  or  dwelUng 
place  of  some  person,  yet  temporary  absence,  leaving  the  prop- 
erty for  a  short  period  mioccupied  will  not  be  regarded  as  a 
breach  of  the  condition,  while  absence  for  a  fixed  definite 
period,  even  with  the  intention  to  return  and  occupy  the 
property  will  violate  the  condition  and  render  the  policy  void. 

Thus  in  Johnson  v.  N.  Y.B.F,  Im.  Co.  (39  Ilun,  410),  a  tempo- 
rary absence  of  eight  or  ten  days  before  the  fire  was  held  not  to 
violate  a  condition  similar  to  the  one  we  are  considering  and  in 
Paine  v.  Agricultural  Ins,  Co.  (5  T.  &  C.  619)  it  was  said :  "  It 
is  not  necessary  that  some  pei'son  should  live  in  it  every  moment 
during  the  life  of  ih^  policy,  but  there  must  not  Ihj  a  cessation 
of  occupancy  for  any  considerable  portion  of  time." 

In  Ilerruiun  v.  Adriatic  F,  Inx,  Co.^  {svjyra)  it  was  held  that 
a  dwelling-house  which  was  the  sunnner  residence  of  the  plain- 
tiff was  not  occupied  within  the  meaning  of  the  parties  during 
the  winter  months  although  a  farmer  living  on  the  plaintiiFs 
fanu  or  some  member  of  his  family  visited  the  house  regularly 
once  a  week,  and  the  plaintiff  and  his  wife  made  fortnightly 
visits  but  did  not  remain  over  night. 

Wliitney  v.  B.  L\  Ins,  Co..  (72  K  Y.  118)  wjis  a 
case  of  insurance  upon  a  saw-mill  operated  by  water  power 
where  the  policy  was  to  be  void  if  the  premises  became 
"vacant  or  unoccupied."  No  sawang  had  been  done  for  six- 
teen or  eigliteen  days  before  the  fire,  but  there  were  logs  at 
the  mill  which  the  plaintiff  intended  t:)  saw ;  lumber  was  piled 
in  the  yard  and  a  small  cjuantity  was  in  the  mill  from  which 
up  to  the  time  of  the  tire  sales  were  made.  The  suspension 
of  Work  was  temjX)rary  and  the  condition  was  held  not  to  have 
been  violated,  the  court  saying  "  delays  and  interruptions  inci- 
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dent  to  the  business  of  conducting  a  Baw-miil  althougli  involv- 
ing a  tempomry  discontinuance  of  the  active  use  of  the  mill 
for  sawing  purposes  would  not,  we  tliink,  make  the  mill  vac^it 
and  unoccupied  within  the  meaning  of  the  policy.  The  evi- 
dence would  not  have  justified  the  finding  that  the  plaintiff 
had  abandoned  or  intended  to  abandon  the  use  of  the  miU." 

In  Albion  Lead  Works  v.  WiUiamshurgh  City  Fire  Ina. 
Co.y  (2  Fed.  Rep.  488,)  the  works  had  been  stopped  for  five 
days  before  the  fire  but  were  still  used  for  storage  and  delivery 
of  goods,  requiring  daily  visits  of  one  or  more  persons.  It 
was  said  by  the  court  that  the  condition  avoiding  the  policy 
if  the  premises  "became  unoccupied"  without  the  consent  of 
the  company  nuist  refer  to  something  more  than  a  mere  tem- 
porary suspension  of  work  at  the  mill."  Keith  v.  Q,  M  F. 
Im,  Co,y  (10  Allen,  228)  was  a  case  of  insurance  on  a  trip- 
hammer shop,  the  policy  containing  a  condition  making  it  void 
in  case  the  building  remained  unoccupied  for  thirty  days  with-, 
out  notice  and  it  was  held  that  "  it  was  not  sufficient  to  consti- 
tute occupancy  that  the  tools  remained  in  the  shop  and  that 
the  plaintiff's  son  went  through  the  shop  almost  every  day  to  see 
if  things  were  right,  but  some  practical  use  must  have  been  made 
of  the  building."  This  case  was  followed  in  Ash  worth  v.  J5.  M, 
F.  Ins.  Co.^  (112  Mass.  422),  a  case  of  insurance  upon  a  house 
and  barn,  the  court  saying  that  **occupancy,  as  applied  to  such 
buildings,  implies  an  actual  use  of  the  house  as  a  dwelling  place 
and  such  use  of  the  barn  as  is  ordinary  incident  to  a  bam 
belonging  to  an  occupied  house  or  at  least  something  more  than 
a  use  of  it  for  mere  storage." 

This  citation  of  authorities  is  sufficient  to  show  that  to  con- 
stitute occupancy  of  a  l)uikling  used  for  manufacturing  pur- 
poses there  must  be  some  practical  use  or  employment  of  the 
property.     Its  use  as  a  place  of  storage  merely  is  not  sufficient. 

The  condition  against  non-occupancy  must  be  construed  and 
applied  in  reference  to  the  subject-matter  of  the  contract  and 
of  the  ordinary  incidents  attending  the  use  of  the  insured 
property.  The  insurer  has  a  right  by  the  terms  of  the  policy 
to  the  care  and  supervision  which  is  involved  in  the  use  of  the 
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property  contemplated  by  the  parties  at  the  time  of  entering 
into  the  contract. 

Thus,  as  has  been  said,  a  policy  on  a  church  would  not  be 
deemed  violated  from  non-occupation,  because  it  was  only  used 
Sundays  nor  would  a  school-house  be  deemed  unoccupied  during 
vacation  time.  Nor  a  manufactory  during  suspension  of  busi- 
ness at  night  or  on  Sundays  or  liolidays,  or  from  breakage  of 
machinery  or  from  any  other  temporary  cause,  because  these 
periods  of  non-occupation  are  incident  to  the  uses  of  the  prop- 
erty and  in  contemplation  of  the  parties  to  tlie  contract.  But 
in  this  case  there  was  a  total  and  absolute  suspension  of  business. 
The  tenants  who  had  used  the  property  had  moved  away  and 
the  property  was  placed  in  the  hands  of  an  agent  for  rent.  The 
owner  was  seeking  for  it  new  uses  and  new  occupants. 

There  is  nothing  in  the  evidence  to  indicate  that  the  busi- 
ness of  manufacturing  leather  would  necessarily  be  resumed 
by  any  one,  but  even  if  it  was  intended  to  rent  it  for  such 
purpose  only,  it  was,  at  the  time  of  the  fire,  abandoned  as  a 
place  of  business  and  without  practical  use  or  employment  and 
the  insurer  was  therefore  deprived  of  the  care  which  would 
have  been  exercised  over  the  property  had  it  been  so  employed. 

Under  such  circumstances  we  think  it  was  unoccupied  witliin 
the  meaning  of  the  policy.  Tliat  this  interpretation  was  tlie 
uue  understood  by  the  parties  finds  strong  corroboration  in  the 
tact  that  Falkner,  the  agent,  was  notified  by  the  Williamsburgh 
company  that  the  property  was  unoccupied  and  under  a  similar 
condition  in  the  policy  issued  by  that  company  obtained  its 
consent  that  the  ^'buildings  remain  unoccupied,  commencing 
from  Xovember  1,  1883, "  6Uid  paid  an  additional  premium 
for  such  consent. 

These  views  must  lead  to  a  reversal  of  the  judgment  but  in 
as  much  as  upon  another  trial  other  evidence  may  be  pro- 
duced it  is  deemed  proper  to  refer  briefly  to  tlie  other  points 
raised  by  the  appellant. 

It  is  claimed  that  the  tender  was  not  elfectual  to  entitle  plain- 
tiff to  tlie  judgment  for  the  reason  that  it  was  conditioned  on 
the  execution  by  defendant  of  a  satisfaction  of  the  mortgasre. 
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Tlie  cases  cited  by  the  learned  counsel  for  tlie  appellant  do 
not  sustain  this  claim.  The  distinction  must  be  observed 
between  cases  in  which  terms  are  added  not  embraced  in  the 
contract  or  which  the  accej)tance  of  the  tender  would  causo 
the  creditor  to  admit,  and  tliose  in  wliich  the  conditions  are 
such  as  the  debtor,  on  payment  of  the  debt,  has  a  right  to 
insist  upon  and  to  which  tlie  creditor  has  no  right  to  object 

In  the  first  class  are  all  cases  in  which  the  tender  is  made 
on  condition  that  it  pay  or  extinguish  the  debt.  The  accept- 
ance of  such  tender  binds  the  creditor  and  compels  him  to 
admit  that  the  sum  tendered  is  the  whole  amount  due  and  estopa 
him  from  asserting  the  contraiy. 

This  distinction  is  tersely  stated  by  Lord  Denman  in  Boioen 
V.  Ofrt'/i  (11  Q.  B.  180),  as  follows:  "All  persons  who  make 
a  tender  in  fonn  do  so  for  the  jmrpost^  of  extinguishing  debts. 
If  they  merely  pro])ose  that  the  creditor  shall  take  the  sum 
oflFered  and  leave  it  open  to  him  to  prosecute  his  claim  for 
more,  such  a  tender  is  free  fnnn  objection,  but  if  a  party  says: 
*I  will  not  pay  this  money  unless  you  give  a  receipt  for  it  B& 
the  whole  amount  due '  that  is  no  legal  tender." 

Of  this  da^s  of  cases  are  X<nje><  v.  ^V*J<'hjff  (114  N.  Y. 
2(>4);  BvooVlyu  i?Z-.  v  iA- ^;/Yn//r,  (23  Wend.'842);  Woods. 
JUtrhcoclc  (20  id.  47),  and  the  English  cases  cited  in  the 
opinion. 

Eut  where  there  is  no  dispute  as  to  the  amount  of  the  debt^ 
a  tender  may  always  be  restricted  by  such  conditions  as  by 
the  terms  of  the  contract  are  conditions  precedent  or  simul- 
taneous to  the  payment  of  the  debt  or  pro}H?r  to  be  perfomied 
by  the  party  to  whom  the  tender  is  made.  (  Whttlotk  v.  Tan- 
ner, 30  X.  Y.  4S1  ;  CuHti  V.  H}(j(')il}otam,  100  X.  Y.  253; 
Sauuders  v.  Frof<t,  T)  Pick.  251);  Ort^n  Xaf.  Banh  v.  Faiity 
50  X.  Y.  474;  Cufhr  v.  Goohl^  43  Ilun  51  (J;  Bailey  v. 
Couhfi/  of  BuchatHiw^  115  X.  Y.  21)7  ;  Smith  v.  Bochcelly 
2  Hill' 482.) 

In  the  ciise  first  cited  the  condition  was  that  a  mortgage 
should  be  discharged.  In  Cms  v.  iriyenhotam  the  condition 
wjis  that  certain  diamonds  deposited  as  collateral  to  tlie  debt 


Ib^U.]  IIau'in  i\  Then IX  Ins.  Co.  177 


Opinion  of  the  Court,  per  Brown,  J. 


should  be  returned.  In  Saunders  v.  Frost  a  release  was 
demanded.  In  Ocea/n  JVat  Bank  v,  JFant  it  was  held  that  a 
demand  of  payment  of  a  promissory  note  without  an  offer  to 
return  collateral  securities  was  insufficient  to  charge  an  indorser. 
In  Smith  Y,  Hockwell,  it  was  held  that  a  maker  or  indorser  is 
not  bound  to  pay  a  negotiable  promissory  note  without  receiv- 
ing it  as  their  voucher. 

In  Cutler  V.  Goold,  it  was  held  that  the  plaintiff  waa 
justified  in  requiring  that  certain  negotiable  notes  given  to 
defendant,  and  not  due,  should  be  delivered  up  to  him  as  a  con- 
dition of  parting  with  the  money  tendered.  And  in  Bailey 
V.  Cotifity  of  Buchanan^  it  wiis  recently  held  by  this  court 
that  the  obligee  of  a  bond  having  the  option  to  redeem  has  a 
right  to  demand  as  a  condition  of  payTnent  the  surrender  of 
the  bond  and  all  the  coupons  in  the  holders  possession. 

In  all  these  cases  the  party  making  the  tender  had  a  legal 
right  to  insist  as  a  condition  of  payment  that  the  party  to 
whom  the  tender  was  made  do  the  things  demanded,  and  for 
that  reason  coupling  such  condition  to  the  acceptance  of  the 
tender  did  not  destroy  ite  effect, 

A  debtor  who  has  transferred  securities  as  collateral  to  the 
debt,  has  a  legal  right  upon  payment  of  the  debt,  to  have 
such  collaterals  reassigned  to  him,  and  a  tender  of  the  debt  is 
not  destroyed  by  making  a  condition  of  its  acceptance  that  the 
creditor  transfer  tlie  collaterals  to  him,  because  that  condition 
is  one  tlie  debtor  has  a  right  to  insist  upon  and  the  creditor  no 
right  to  refuge ;  so  a  mortgagor  who  pays  a  bond  and  mort- 
gage, has  a  legal  right  to  have  the  mortgage  satisfied  on  the 
record.  In  no  way,  except  by  a  certificate  of  the  holder  of 
the  mortgage,  can  that  result  be  accomplished.  It  is  within 
the  terms  of  the  contract  between  the  parties,  and  is  a  thing 
which,  on  payment  of  the  debt,  the  mortgagee  is  under  an 
obligation  to  do  and  one  which  a  court  of  equity  would  com- 
pel him  to  do.  It  is  a  condition,  therefore,  which  the  mort- 
gagor has  a  right  to  attach  to  the  tender  of  the  debt,  and  does 
not  destroy  its  effect.  The  tender  found  by  the  trial  court 
was,  therefore,  sufficient. 

SioKELs— Vol.  LXXTII.         2e3 
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It  was  incumbent  upon  the  plaintiff  to  keep  his  tender  good 
and  upon  the  commencement  of  the  action  to  have  dej)08ited 
the  money  in  court.  Tlie  effect  of  the  tender  is  to  stop  inter- 
est and  prevent  costs,  and  to  l)e  effectual  for  such  puri>ose 
must  be  kept  good  by  the  debtor,  and  whenever  he  seeks  to 
make  it  the  basis  of  affirmative  relief,  it  must  be  paid  into  court, 
where  the  creditor  can  get  it,  and  that  fact  alleged  in  the 
pleadings.  It  then  becomes  the  creditor's  money,  and  the 
debtor  cannot  dispute  his  right  to  it.  (Becker  v.  Bi/OTiy  61 
N.  Y.  322 ;  TuthiU  v.  Marris,  81  id.  100 ;  Shenden  v.  Smith, 
2  Hill,  538;  Storer  v.  McGaw,  11  Allen,  527.) 

No  objection  was  taken  in  the  answer  to  the  failure  to  allege 
a  payment  into  court,  and  we  think  that  act  could,  in  the 
absence  of  any  objections  in  the  pleadings,  have  been  per- 
formed on  the  trial.  And  as  no  objection  was  taken  at  the 
trial,  the  assumption  nmst  now  be  that  it  was  perfonned. 

Opportunity  was  there  given  for  objections,  and  when  none 
are  made  and  the  party  whose  duty  it  is  to  object  remains  silent, 
all  reasonable  intendments  will  be  made  by  the  appellate  court 
to  uphold  the  judgment.  {Jenck^  v.  S^nitJi,,  1  N.  Y.  90 ;  Ford 
V.  Mcmroc,  20  Wend.  210;  Carman  v.  Pultz,  21  N.  Y.  547.) 
We  cannot,  therefore,  assume  that  an  act  so  essential  to  the 
relief  sought  by  the  plaintiff  was  not  performed. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  cost-s  to  abide  tlie  event. 

Bradley,  Haioht,  Parker  and  Potter,  J  J.,  concur;  Potter, 
J.,  in  result. 

Follett,  Ch.  J.  and  Va5(N,  J.,  dissent. 

J  udgment  reversed. 


WiLLiA^i  J.  Cruikshaxk,  Respondent,  ?.\  William  Gordon, 

Api)ellant. 

Stiitements  made  in  respect  to  a  practicing  physician,  imputing  to  him 
general  ignorance  of  medical  science,  incompetency  to  treat  diseases,  and 
a  general  want  of  professional  skill,  are  slanderous,  and  actionahle  with- 
out proof  of  special  damages. 
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Defendant,  in  his  answer  in  such  an  action,  alleged,  in  mitigation,  that 
plaintiff  was  "not  sufficiently,  ordinarily  skillful  nor  competent  as  a 
physician,  and  had  no  reputation  as  a  competent  physician,  and  never 
had."  Defendant  offered  no  evidence  jin  support  of  this  allegation. 
The  court  read  it  to  the  jury  and  instructed  them  that  if  it  was  unproved 
and  they  bciieved  it  was  inserted  maliciously  and  without  out  probable 
cause,  they  might  consider  the  imputation  in  aggravation  of  damages. 
Held,  no  error . 

KUn4:k  v.  Colby,  (46  N.  Y.  427));  Doe  v.  Ihe,  (82  Hun,  628);  distinguished. 

The  authorization  by  the  C'ode  of  Civil  Procedure,  (§  536)  of  pleas  in 
mitigation,  in  actions  ^  f  slander,  is  not  a  license  for  their  interposition  in 
bad  faith,  and  when  they  are  so  interposed,  that  fact  may  be  considered 
by  the  jury. 

Two  physicians  were  permitted  to  testify  that  plaintiff  was  reputed  to  l)e 
a  competent  and  skillful  physician.  This  was  objected  to  by  the  defend- 
ant generally  and  objection  overruled.  Held,  that  as  no  ground  for  the 
objection  was  stated,  an  exception  to  the  ruling  was  not  available. 

Plaintiff  was  allowed  to  prove  that,  between  the  date  when  the  cause  of 
action  arose,  and  the  date  when  the  action  was  begun,  defendant  repeated 
the  slanders  on  occasions  other  than  those  set  forth  in  the  complaint. 
Held,  no  error. 

Plaintiff  was  also  allowed  to  show  that  defendant  had  attempted  to  hire  one 
of  plaintiff's  witnesses  fo  leave  the  country.    Held,  no  error. 

Reported  below  (48  Hun,  808). 

(Submitted,  November  28,  1889,  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  ottJer 
made  May  23,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

Thifl  was  an  action  for  slander. 

The  following  facts  appear:  Since  1880,  the  plaini:ilf  has 
been  a  practicing  physician,  and  in  November,  1883,  ho 
treated  a  servant  employed  in  the  family  of  the  defendant, 
and  afterwards  treated  his  wife  and  children.  On  Kovember 
19,  1884,  he  wafl  called  to  attend  defendant's  child,  but 
his  treatment  being  unsatisfactory,  he  was,  at  defendant's 
instance,  superseded  by  Dr.  John  Griffin.  The  defendant 
paid  the  plaintiff  for  his  services.  In  August,  1886,  this  action 
was  brought  to  recover  damages  for  words  alleged  to  have 
lieen  spoken  by  the  defendant  on  six  different  occasions  in 
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respect  to  the  plaintiffs  competency  to  practice  b&  a  physician. 
No  special  damages  were  alleged  in  tlie  complaintor  proved  on 
the  trial. 

A  witness  testified  that  defendant  said :  "  That  Dr.  Cruik- 
shank  had  treated  his  child  for  malaria  when  she  hadn't  the 
malaria  at  all;  that  he  never  should  pay  him  a  cent;  and 
wound  up  by  saying  if  he  hadn't  employed  another  doctor, 
Dr.  Criiikshank  would  have  killed  his  daughter."  These  words 
are  alleged  as  the  first  cause  of  action. 

Another  witness  who  had  a  sick  child  then  being  treated, 
by  the  plaintiff,  testified  that  defendant  said  to  him :  "  I  had 
no  right  to  take  Dr.  Cniikshank,  he  would  not  under  any  con* 
sideration  take  Dr.  Oruikshank  for  a  case ;  that  he  was  no 
good,  he  was  only  a  butcher ;  so  I  asked  him  why ;  he  said 
his  child  was  sick  and  he  almost  killed  her,  if  he  didn't  call 
another  doctor  in  ;  and  he  told  me  if  I  didn't  get  another  doc- 
tor right  away  he  would  kill  my  child,  that  I  w'ould  be  the 
murderer  of  my  child ;  he  asked  me  '  AVliat  sickness  is  it  ? '  I 
told  him  he  had  diphtheria ;  he  said  ,  '  Oh,  that  is  nothing  at 
all ;  he  would  just  as  well  take  a  case  of  diphtheria  as  he  worJd 
drive  nails  in  wood ; "  that  he  was  no  good ;  that  wherever  he 
went  he  would  tell  that  he  was  no  good ;  he  asked  me  if  I 
syringed  the  child's  throat ;  I  said  no ;  he  said  every  doctor 
gives  a  prescription  and  if  the  child  has  diphtheria  he  gives  a 
syringe ;  that  Dr.  Oruikshank  was  only  practicing  on  my  child ; 
that  he  was  killing  my  child."  These  words  are  alleged  as  the 
plaintiff's  second  cause  of  action. 

The  husband  of  the  witness  last  referred  to  testified  that 
defendant  said  to  him :  *'  I  should  take  another  doctor ;  he 
would  not  have  him  for  a  dog ;  he  wouldn't  have  him  doctor 
a  dog ;  he  says,  '  If  I  were  you  I  would  go  for  another  doc- 
tor right  off  because  he  is  nothing  but  a  butcher,  and  I  shall 
do  all  the  harm  for  him  because  he  doctored  a  child  of  mine, 
and  if  I  hadn't  got  another  doctor  in  he  would  have  killed 
her.* "     These  words  are  alleged  as  the  third  cause  of  action. 

A  brother  of  the  last  witness  testified  that  defendant  said  to 
him :  "  Well,  I  told  Mrs  Snyder  to  get  another  doctor,  if  ehe 
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don't  she  will  be  the  murderer  of  her  own  child  ;  he  doctored 
in  my  own  family,  and  if  I  liadn't  got  another  doctor  my  child 
would  have  died."  These  words  are  alleged  as  the  fourth 
cause  of  action. 

Another  witness  testified  that  defendant  said  :  ''  lie,  (plain- 
tiff) did  attend  in  my  family,  but  I  had  him  for  Mattie,  and  he 
nearly  killed  her ;  if  I  hadn't  let  him  go  he  would  have  killed 
her ;  I  wouldn't  have  him  to  a  dog ;  he  is  no  good."  These 
words  are  alleged  as  the  fifth  cause  of  action. 

A  witness  testified  that  the  defendant  said  to  him :  '^  I  had 
better  tell  Mrs.  Chapin  if  she  wants  to  get  better  slie  had  bet- 
ter get  another  doctor ;  that  he  would  not  have  him  attend  a 
dog ;  that  he  had  him  attend  his  child  and  if  he  had  not  got 
another  doctor  his  child  would  not  have  lived ;  I  afterwards 
went  to  Mrs.  Chapin  and  told  l)er."  These  words  are  alleged 
as  the  sixth  cause  of  action. 

Further  faxits  appear  in  the  opinion. 

Wm.  J.  Gaynev  for  appellant.  The  words  need  are  not 
slanderous  per  ne^  and  the  complaint  allegCvS  no  special  damage, 
nor  waa  there  any  attempt  to  prove  such  damage,  plaintiff 
therefore  is  not  entitled  to  recover.  i^Foot  wBroimi^  8  Johns. 
64 ;  Po€  V.  Mendfard^  Cro.  Eliz.  (»2() ;  Camp  v.  Mariin^  2»S 
Conn.  8t;;  Carroll  v.  ir^/^/%  33  Barb.  615)  The  words  used 
were  susceptible  of  a  meaning  not  slanderous  per  se^  inter- 
preted by  the  accompanying  words  and  circumstances,  am.d  U 
was  therefore  for  the  jury  to  determine  what  tf^as  meant  hy 
them.  {Cooper  v.  Greeley^  1  Denio,  347-58 ;  Ilayen  v.  Ball^ 
72  N.  Y.  418.)  The  proof  of  these  slanderous  charges  to  be 
admissible  must  be  repetitions  of  the  alleged  slander.  {Root 
V.  Lmindes,  6  Hill,  518 ;  Frazier  v.  MeCloskey,  60  N.  Y.  337 ; 
Keenholts  v.  Becker^  3  Denio,  346;  Washburn  v.  Cooke,  id. 
110 ;  Diston  v.  Rose,  96  N.  Y.  122.)  The  charge  that  a  certain 
allegation  in  the  answer  might  be  considered  to  enhance  damages, 
if  inserted  wantonly,  or  without  probable  cause  was  error. 
(Odgers  on  Slander,  485,  542 ;  Starkie  on  Slander,  §  579 ; 
Klinck  V.  Colhy.  46  N.   V.  427.) 
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W.  M,  Hosebault  for  respondent.  The  motions  to  dismiss  the 
several  causes  of  action  set  forth  in  the  complaint,  made  at  the 
beginning  of  the  trial,  at  the  close  of  the  plaintiflTs  case,  and  at 
the  close  of  the  whole  testimony,  were  all  properly  overruled, 
{W(jrd  V.  Kilpatri<:k,  85  N.  Y.  417;  Hays  v.  BuU,  72 
id.  418.)  The  defamatory  language  set  forth  in  the  first 
count  of  the  complaint  is  clearly  slanderous  ^er  se.  { Carroll 
V.  Whit^,  33  Barb.  t>15 ;  42  N.  Y-  161 ;  Secor  v.  Harris,  18 
Barb.  425 ;  EchaU  v.  RusseU,  43  Eng.  Com.  Law,  560 ;  SloU 
tin^  V.  Newmatu  26  Ala.  300 ;  Hays  v.  Hay 8^  1  Humphreys, 
402;  Emrt  v.  Wihon,  10  S.  &  R.  24;  Johnnmi  v.  Robertson, 
17  Ala.  486;  Lynde  v.  Johnson^  39  Hun,  13;  Carroll  v. 
White,  33  Barb.  615 ;  Sumner  v.  Utley,  7  Conn.  257 ;  Tutley 
V.  Allewine,  11  Mod.  221 ;  Secor  v.  Harris,  18  Barb.  425 ; 
Edsall  v.  RuHsell,  4  Man.  «k  Gr.  1090 ;  Sumner  v.  UHey,  7 
C'Onn.  257 ;  Watson  v.  VatuUrlagh,  Heltey's  Rep.  71.)  The 
exception  to  the  charge  of  the  court:  "To  that  part  which 
says  that  the  words  ^that  he  would  kill  the  patient  if  he 
remained,'  would  be  slanderous  per  «<?,"  is  untenable.  (  Wal- 
brath  V.  Nellis,  17  How.  72;  Linde  v.  Johnson,  39  Hmi, 
13;  Cary*oU  v.  Wliite,  33  Barb.  615;  Bourreseau  v.  D.  E, 
Joumul,  30  N.  W.  Rep.  376;  Donaghue  v.  Gaffy,  7  Atl. 
Rep.  552;  Croswell  v.  We^d,  25  Wend.  621;  Nxdhr  v. 
McKesson,  73  N.  Y.  195 ;  Port  Jervis  v.  F.  Nat,  Bank,  96 
id.  560 ;  Dillon  v.  Cockroft,  90  id.  649 ;  Ormes  v.  Dauchy^ 
82  id.  443;  WincheU  v.  Hicks,  18  id.  558;  Provost  v. 
McEnroe,  102  id.  650;  Stratford  v.  Jones,  97  id.  586; 
O'NeiU  V.  James,  43  id.  84 ;  King  v.  U,  S.  Z.  Ins.  Co.,  20 
Wkly  Dig.  204;  Smedis  v.  B,  cfe  /i\  ^  /^.  7?.  Cb.,  88  N. 
Y.  13;  Barrett  v.  Delano,  14  Atl.  Rep.  288;  Hidlshaw  v, 
6^.  J?.  ^^<^.  /^.  /^.  Co.,  32  >:.  W.  Rep.  529.)  The  objections 
to  questions  concerning  plaintiffs  reputation  for  skill  and  com- 
petency were  properly  overruled.  (  Ward  v.  Kilpatrick,  85 
N.  Y.  417;  Lewis  v.  Chapma7i,  19  Barb.  252.)  The  conver- 
sation between  the  defendant  and  Mrs.  Chapin  was  proper. 
(Daley  V.  Berne,  77  N.  Y.  187;  Distin  v.  Rose,  69  id.  122.) 
Tlie  testimony  concerning  defendant's  offers  to  bribe  the  wit- 
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ness  Cliapin,  not  to  appear  on  the  trial  of  this  action  and 
testify  against  him,  was  proper  as  an  admission  of  guilt. 
{M&riarty  v.  Z.  C\  tfe  i>.  Co,,  L.  R  [5  Q.  B.]  314;  Stephens' 
on  Evidence,  chap.  2,  art.  7 ;  Bemw  v.  Kyle^  5  Abb.  [N.  S.] 
832;  Dofwhue  v.  People^  56  N.  Y.  208.)  The  evidence  of  a 
repetition  of  the  slanderous  charge  of  incompetency  before  suit 
brought,  was  competent  to  show  malice.  {Daly  v.  Bynie^  77 
N.  Y.  187;  Dhtin  v.  Rose,  69  id.  122.)  The  motions  to 
strike  out  testimony  of  expressions  as  uttered  by  defendant 
were  properly  denied.  {Dwtin  v.  Hose,  69  X.  Y.  122;  Des- 
mond V.  Brown,  4  Am.  Eep.  194;  Coleman  v.  Playstead,  36 
Barb.  26.)  The  testimony  offered  that  in  a  particular  case 
plaintiff  had  shown  a  want  of  medical  knowledge,  was  inad- 
miseible,  l)ecause  the  specific  fact  which  the  defendant  pro- 
fessed to  be  able  and  offered  to  prove,  had  not  been  pleaded. 
No  ground  was  stated  for  the  objections  to  the  inquiry  as  to 
the  plaintiff's  reputation  for  skill  and  competency.  ( Ward  v. 
JSUpatrick,  85  N.  Y.  413,  417.)  No  justification  was  estab- 
lished, {Fero  V.  Kosceo,  4  N.  Y.  162,  165.)  The  exception 
to  that  part  of  the  charge  which  says  that  damages  may  be 
given  for  public  security,  was  good.  {Brooks  v.  Harrison,  91 
N.  Y.  92;  Voltz  v.  Bl<vchmar,  64  id.  44.) 

FoLLKTT,  Ch.  J.  Many  of  the  statements  testified  to  by  the 
witnesses,  and  which  the  jury  nmst  have  found  were  made  by 
the  defendant,  imputed,  not  a  lack  of  skill  in  a  particular  case, 
but  general  ignorance  of  medical  science,  incompetency  to 
treat  diseases  and  a  general  want  of  professional  skill.  Such 
statements  made  in  respect  to  a  practicing  physician  are  slan- 
derous and  actionable  without  proof  of  special  damages.  (Secor 
T.  Harris,  18  Barb.  425;  Fitzgerald  v.  liedjiehl  51  id.  484; 
Bergold  v.  Puchta,  2  T.  &  C.  532 ;  Lynde  v.  Johuso)i,  39  Hun, 
12;  Southee  v.  Denny,  1  Exch.  196;  Towns.  L.&.S.  [4th  ed.] 
§  193;  Folk.  Stark.,  $5  88;  15  Am.  L.  Hev.  573;  19  Am.  L. 
Reg.  [N.  S.]  465.)  The  point  is  made  that  defendant's  state- 
mentf  all  referred  to  the  plaintiff's  treatment  of  defendant's 
child,  or  that,  at  least,  it  was  a  question  of  fact  for  the  jury  to 
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determine  whether  they  were  not  made  solely  with  reference 
to  that  particular  ease.  Mncli  of  the  language  proved  to  have 
been  spoken  did  not  refer  to  the  treatment  of  the  child,  but 
related  to  the  plaintitFs  general  competency  and  fitness  to  prac- 
tice as  a  physician,  and  so  it  is  quite  unnecessary  to  consider 
whether  statements  disparaging  the  treatment  of  a  particular 
case  are,  or  are  not,  actionable  without  proof  that  special  dam- 
ages were  caused  by  the  words  six)ken. 

The  defendant  denied  in  his  answer  the  speaking  of  the 
words  charged  in  the  complaint,  and  alleged  in  mitigation  that 
he  described  to  three  persons  the  j)laintiiFs  unskillful  treatment 
of  his  child,  but  that  the  words  were  not  spoken  maliciously, 
and  f urthei'  alleged  :  ''  In  further  mitigation  of  damages  defend- 
ant says  that  plaintiff  is  not  sufficiently  nor  ordinarily  skillful 
nor  competent  as  a  physician,  and  has  no  reputation  as  a  com- 
petent physician,  and  never  had."  The  defendant  neither  gave 
nor  offered  any  evidence  in  support  of  this  allegation.  In 
response  to  a  recjuest  to  instruct  the  jury  that  they  might  con- 
sider this  allegation,  and  the  defendant's  failure  to  attempt  to 
prove  it,  upon  the  question  of  damages,  the  court  read  the  alle- 
gation, and  said  :  *'  If  you  believe  the  imputation  in  the  answer 
upon  the  plaintiff's  professional  competency  is  unproved,  and 
was  inserted  maliciously  and  without  probable  cause,  yon  may 
consider  such  imputation  in  aggmvation  of  the  damages.  They 
had  a  right  to  plead  that  issue.  If  they  fail  on  it  and  it  was 
inserted  in  good  faith,  that  would  not  tend  to  enhance  the  dam- 
ages. But  it  remains  on  record,  and  if  you  find  that  it  was  put 
in  wantonly  and  without  cause,  then  you  may  consider  that  an 
aggravation  of  damages/'  To  this  instruction  the  defendant 
excepted,  and  now  insists  that  it  was  erroneous,  citing,  in  sup- 
port of  his  contention,  Klim^k  v.  Colhy  (46  N.  Y.  427).  In 
that  case  it  was  held  that  a  plea  of  justification,  and  the  failure 
of  the  defendant  to  attempt  to  sustain  it,  was  insufficient  evidence 
to  warrant  a  finding  that  a  prima  facie  privileged  communi- 
cation was  composed  and  published  maliciously;  and  it  was 
further  held  that :  '*  In  an  action  for  libel,  where,  injder  an 
answer  proper  to  the  end,  the  defendant  has  shown  that  the 
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comiimiiication  wa8i)rivilegcd,  his  further  answer  of  justification 
by  thetnithof  the  charge,  though  without  proof  given  to  sustain 
it,  may  not  be  t-aken  into  consideration  of  evidence  of  malice 
and  in  aggravation  of  the  damages."  In  reaching  these  conclu- 
sions the  learned  judge  made  some  observations  which  have 
led  to  the  understandhig  that  the  court  intended  to  lay  down 
a  general  rule  that  no  unsustamed  plea  of  justification  could, 
under  any  circumstances,  be  considered  by  a  jury  in  detennin- 
ing  the  amount  of  damages  which  a  plaintiff  might  recover  in 
an  action  for  defamation  of  character.  But  that  it  was  not 
the  intention  of  the  court  or  of  the  learned  writer  of  its  judg- 
ment to  lay  down  a  rule  so  broad  as  has  been  claimed,  is  made 
apparent,  we  think,  by  reference  to  the  judgment  rendered 
six  years  later  in  Distin  v.  lioae  (69  N.  Y.  122).  In  that 
caae,  an  action  for  slander,  the  defendant  charged  the  plaintifE 
with  being  a  prostitute,  and,  among  other  defenses,  justified 
the  charge  in  his  answer ;  but  on  the  trial  he  failed  to  sustain 
his  plea  of  justification,  though  he  gave  evidence  tending  to 
show  that  the  plaintiff  lived  with  a  man  as  his  wife,  with 
knowledge  that  he  had  a  wife  living.  The  court  wa«  requested 
to  charge:  "There  was  nothing  in  the  defendant's  answer  to 
enhance  the  plaintiff's  damages."  To  which  the  court 
answered  :  **  That  is  for  the  jury  to  say."  An  exception  was 
taken,  the  validity  of  which  was  considered  by  the  court.  In 
considering  this  exception,  the  court  said  :  "  The  words  proved 
to  have  been  spoken  imputed  unchastity  by  the  most  offensive 
epithets.  The  answer  alleged  in  express  tenns  that  the  charge 
was  true,  and  then  specified  facts  that  she  had  lived  with  a 
man  as  his  wife,  knowing  that  he  had  at  the  time  another  wife 
living.  If  there  was  an  entire  failure  of  proof  to  sustain  the 
charge,  and  the  jury  believed  that  it  w^as  inserted  in  the  answer 
wantonly  or  maliciously,  and  without  probable  cause  for  believ- 
ing it  tnie,  they  might  consider  it  upon  the  (juostion  of  damages, 
and  it  was  right,  therefore,  to  decline,  as  matter  of  law,  to 
charge  that  they  could  not  so  consider  it.  There  was  no  inti- 
mation in  this  refusal  that  in  this  case  they  ought  to  so  consider 
it,  and  the  charge  on  the  con traryrinti mated  that  the  facts  proved 
SicKEiJS  —Vol.  LXXIII.  '       24 
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ought  to  be  considered  in  mitigation  of  damages."  Five  of 
the  judges  wlio  sat  in  Klinck  v.  Colhyy  inehiding  the  writer 
of  the  opinion,  sat  in  the  case  last  cited,  and  we  cannot  assume 
that  the  judgment  in  the  first  case  was  unknown  to  the  court, 
or  that  it  was  regarded  a«  in  conflict  with  its  decision  in  the 
latter  case.  The  same  rule  was  laid  down  in  Bennett 
V.  Matthews  (64  Barb.  410),  and  its  existence  was  not  denied 
in  Doe  V.  lioe  (32  Ilun,  628),  but  it  was  held  inapplicable  to 
that  case  because  the  evidence  tended  strongly  to  show  that 
the  defendant  did  not  interpose  the  justification  maliciously, 
but  in  good  faith.  liefore  the  Code,  the  rule  was  vigor- 
ously stated  and  applied  in  Fero  v.  Iluscoe  (4  N.  Y.  165). 
It  has  been  uniformly  held,  before  and  since  the  Codes,  that 
when  a  defendant  pleads  in  justification  of  the  breach  of  his 
promise  to  marry,  that  the  plaintiff  has  become  unchaste,  and 
on  tlie  trial  makes  no  attempt  to  prove  his  plea,  the  fact  may 
be  considered  by  the  jury  in  aiisessing  the  damages.  {South- 
ard V.  Beuford^(^  (\)w.  255  ;  A^mfen  v.  3lc(\mneU,  30  N.  Y. 
285 ;  Thoni  v.  Knapp,  42  id.  474.) 

None  of  the  cases  cited  are  decisive  of  the  question  under 
consideration,  for,  as  is  urged  by  the  learned  counsel  for  the 
appellant,  the  allegation  quoted  from  the  answer  falls  abort  of 
a  justification,  and  is,  at  most,  but  a  plea  in  mitigation.  It  is 
urged  that  pleas  in  mitigation  being  authorized  by  the  Code, 
cannot  be  considered  on  the  (question  of  damages.  The  inter- 
position of  pleas  in  justification  is  authorized  by  law,  neverthe- 
lesj?,  as  we  think  we  have  shown,  courts  have  quite  uniformly 
held,  that  if  they  were  inter}W)sed  in  bad  faith,  the  jury  might 
consider  the  fact  on  the  question  of  damages.  The  authoriza- 
tion by  the  Code,  of  pleas  in  mitigation  is  not  a  license  for 
their  interposition  in  bad  faith,  and  for  the  purpose  of  injur- 
ing the  reputation  of  the  plaintiff,  and  when  they  are  inter- 
posed for  that  purpose,  the  fact  may  be  considered   by  the 

Two  physicians,  who  were  sworn  in  respect  to  other  questions, 
were  pennitted  to  testify  that  the  plaintiff  was  reputed  to  be  a 
competent  and  skillful  physician.     This  was  objected  to  by  the 
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defendant,  but  no  ground  having  been  stated,  the  exception  is 
not  available. 

No  error  was  committed  in  permitting  the  plaintiff  to  show 
that  between  the  date  when  the  cause  of  action  arose  and  the 
date  when  the  action  was  begun,  the  defendant  repeated  the 
charges  on  occasions  other  than  those  set  forth  in  the  com- 
plaint ;  nor  was  there  any  error  committed  in  j)ermitting  the 
plaintiff  to  show  that  defendant  had  attempted  to  hire  one  of 
plaintiff's  witnesses  to  leave  the  country. 

Tlie  judgment  should  be  affirmed,  with  costs. 

All  concur,  Bradlky  and  IIaiout,  JJ.,  in  the  result. 

Judgment  affinned. 


Joseph  L.  Haberstro,  Respondent,  v.  John  M.  Bedford  et  al., 
Appellants. 

It  9eem§  where,  in  an  action  upon  a  bond  or  undertaking  taken  by  a  sheriff,  a 
defense  is  interposed,  based  on  the  statu tary  provision  (2  R.  S.  286,  g 
59)  prohibiting  tliat  officer  from  taking  any  bond,  obligation  or  security 
' '  by  color  of  his  office  in  any  other  case  or  manner  than  such  as  are  provided 
by  law, "  the  defense  is  not  met  by  proof  that  the  instrument  was 
taken  at  the  instance  of  the  defendants;  its  validity  or  invalidity 
18  not  dependent  upon  the  question  as  to  whether  it  was  extorted  or 
voluntarily  given. 

Where  an  undertaking  given  to  discharge  a  defendant  from  arrest,  in 
an  action  for  embezzlement,  instead  of  being  in  precise  compliance  with 
the  provisions  of  the  Code  of  Civil  Procedure  in  reference  thereto  (g 
576),  followed  the  requirements  of  the  Code  of  Procedure  (§187);  and  so, 
in  eioess  of  the  present  statutory  requirements,  contained  the  condition 
that  defendant  would  render  himself  amenable  to  the  process  of  the 
court  during  the  pendency  of  the  action,  hrkl,  that  the  word  "process  "  as 
used  referred  only  to  such  mandates  of  the  court  as  are  issued  to  enforce 
adecree  or  Judgment;  that  as  no  process  could  be  issued  against  defendant 
prior  to  the  rendition  of  judgment,  the  extra  condition  added  in  -no 
degree  to  the  statutory  obligation ;  and  so,  might  be  disregarded  as 
lurplusage. 

ft  tefijM  the  intent  of  the  provision  of  the  Code  of  Procedure  waa  to  pro- 
vide for  bail  in  both  legal  and  equitable  actions;  the  provision  that 
defendant  would  render  himself  amenable  to  process  during  pendency 
of  the  action  being  intended  to  be  applicable  only  to  actions  for  equitable 
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relief,  wherein  an  order  of  arrest  in  place  of  a  writ  of  7i<?  ertat  had  been 
issued. 

Where  the  sureties  to  such  an  undertaking  are  excepted  to  and  refuse  to 
justify,  it  is  not  the  duty  of  the  sheriff  to  take  active  measures,  such  as 
rearresting  the  defendant,  to  relieve  them  from  liability;  nor  can  the 
sureties  surrender  their  principal  and  so  relieve  themselves  from  further 
responsibility,  and  a  certilicate  of  the  sheriff  that  they  have  surrendered, 
does  not,  in  the  absence  of  proof  that  they  relied  thereon,  and  by  reason 
thereof  have  sustained  injury,  estop  that  officer  from  asserting  their 
liability  to  him  as  fixed  by  the  Code  of  Civil  Procedure.    (§  589.) 

After  the  discharge  of  a  defendant  from  arrest  on  giving  an  undertaking, 
and  after  failure  of  the  sureties  to  justify,  the  defendant  was,  by  virtue  of  a 
County  Court  order  in  proceedings  instituted  in  part  upon  the  affidavits 
of  one  of  the  sureties,  taken  by  the  sheriff,  to  an  inebriate  asylum;  that 
officer  having  been  advised  by  his  counsel  that  it  was  his  duty  to  obey 
the  order,  and  if  he  failed  so  to  do  he  would  be  guilty  of  contempt.  The 
order  was  in  fact  void.  While  defendant  was  in  the  asylum  an  execution 
against  his  person  was  issued  to  the  sheriff  and  returned  by  him  unsatis- 
fied. Thereafter  the  defendant  was  brought  back  from  the  asylum  and 
taken  into  custody  by  the  sheriff,  who  by  advice  of  counsel  accepted  an 
undertaking  from  him  and  discharged  him  from  arrest.  Subsequently  the 
sheriff  took  various  steps  for  the  purpose  of  procuring  the  exoneration 
of  himself  as  bail  and  the  relief  of  the  sureties  in  the  original  undertaking, 
by  advice  of  their  counsel  and  his  own,  and  at  the  request  of  one  of  said 
sureties,  he  promising  to  pay  the  expense  incurred.  In  an  action  by  the 
sheriff  against  siiid  sureties,  hfM,  their  omission  to  justify  rendered  them 
liable;  that  plaintiffs  action  in  obeying  the  void  County  Court  order, 
and  in  attempting  to  relieve  them  and  himself,  although  he  made  a  mis- 
take and  was  ill-advised,  furnished  no  defense;  that  he  had  a  right  to  rely 
upon  the  indemnity  furnished  by  defendants  undertaking,  and  was  not 
required  to  take  any  affirmative  action  to  relieve  them. 

Reported  below  (43  Hun  301). 

(Argued  November  25,  1889;  decided  January  14,  1890.) 

Appeal  from  order  of  the  General  Tenii  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  24,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  upon  trial  in  the  Superior 
Court  of  Buffalo  and  affirmed  an  order  denying  a  motion  for 
a  new  trial. 

Alice  Douglas  commenced  an  action  January  7, 1879,  against 
one  William  F.  Warren  to  recover  the  sum  of  $1,078.93  alleged 
by  her  to  have  been  fraudently  misapplied  and  embezzled  by 
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him.  Pursuant  to  an  order  of  arrest  granted  on  the  same  day 
the  defendant  Warren  was  arrested  by  the  plaintiff.  He  was 
discharged  from  such  arrest  after  executing  and  delivering  to 
the  Bheriil  an  undertaking  in  which  the  appellants  joined. 
Such  undertaking  was  not  in  the  fonn  prescribed  by  section 
575  of  the  present  (-ode  but  was  in  the  form  provided  by 
section  187  of  the  old  Code.  By  this  writing  Warren,  as  prin^ 
cipal,  and  the  appellants,  as  sureties,  bound  themselves  jointly 
and  severally  that  Warren  should  at  all  times  render  himself 
amenable  to  the  process  of  the  court  during  the  pendency  of  the 
action  and  to  such  as  might  be  issued  to  enforce  the  judgment 
therein.  On  January  16,  1879,  the  plaintiff  in  that  action 
excepted  to  the  form  and  sufficiency  of  the  undertaking  and  also 
to  the  sufficiency  of  the  sureties.  The  sheriff  gave  the  sureties 
notice  requiring  them  to  appear  and  justify  but  they  failed  to 
do  80.  Alice  Douglas  perfected  judgment  in  such  action  against 
the  defendant  Warren  for  $1,243.00  March  7,  1879,  and  on 
the  same  day  issued  and  delivered  to  the  plaintiff  an  execution 
thereon  against  the  property  of  Warren  which  was  returned 
wholly  unsatisfied  March  15,  1879. 

Pursuant  to  an  order  made  by  the  county  judge  of  Erie 
county,  based  in  part  upon  the  affidavit  made  by  the  defend- 
ant Bedford,  the  plaintiff,  as  sheriff  of  Erie  county,  by  one  of 
his  deputies,  on  the  10th  day  of  March,  1879,  removed  Warren 
from  Erie  county  to  an  inebriate  asylum  in  Broome  county, 
and  there  placed  him  in  care  and  custody  of  the  officers  of 
the  asylum.  There  he  was  confined  until  April  15  following, 
when  the  plaintiff,  by  one  of  his  deputies,  in  accordance  with  an 
order  made  by  the  county  judge  of  Erie  county,  took  him  from 
TOch  asylum  to  the  county  jail  of  Erie  county,  where  he  was 
confined.  While  Warren  was  in  the  asylum  at  Binghamton, 
and  on  March  17,  1879,  an  execution  against  his  person  was 
issued  on  the  Douglas  judgment  and  placed  in  the  hands  of 
the  plaintiff  as  sheriff.  Such  execution  was  returned  unsatisfied 
on  the  third  day  of  April  following.  Before  Warren  was 
brought  back  from  the  asylum  at  Binghamton,  and  on  April 
10,  Mrs.   Douglas    commenced  an   action  in  the  Supreme 
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Court  against  the  plaintiff  to  recover  the  amount  of  her 
judgment  against  Warren,  which  resulted  in  a  judgment 
in  her  favor  for  $2,005.38  on  May  31, 1884.  From  April 
15  until  April  23,  1879,  Warren  remained  a  prisoner  in 
the  actual  close  custody  of  the  plaintiff.  Upon  the  latter 
date  an  instrument  in  writing  was  executed  liy  Warren, 
as  principal,  and  Henry  W.  Box  and  Joseph  V.  Seaver,  as  sure- 
ties, conditioned  that  said  Warren  should  at  all  times  render 
himself  amenable  to  the  process  of  the  court  during  the  pend- 
ency of  the  action  wherein  Alice  Douglas  was  plaintiff  and 
William  F.  Warren  defendant,  and  to  such  as  might  be 
issued  to  enforce  the  judgment  therein,  was  delivered  to  the 
plaintiffand  on  tliat  day  he  was  discharged  from  custody. 
On  April  29,  following,  the  plaintiff,  through  one  Isaac  Stcot, 
then  a  coroner  of  Erie  coimty,  again  took  Warren  into  actual 
close  custody  in  his  own  exoneration  as  bail  of  said  Warren. 
He  was  discharged  from  imprisonment  on  the  same  day  upon 
the  receipt  by  plaintiff  of  an  instrument  in  writing  executed 
by  Warren  as  principal  and  the  same  sureties  as  before,  con- 
ditioned that  Warren  should  at  all  times  render  himself  amenar 
ble  to  the  process  of  the  court  during  the  pendency  of  the  action 
of  Douglas  against  Warren.  April  30, 1 879,  the  plaintiff  moved 
for  his  own  exoneration  as  bail.  The  motion  was  granted  by 
the  Special  Term,  but  the  General  Term  reversed  the  order,  the 
Court  of  Appeals  subsequently  affirmed  the  order  of  the  General 
Term.  After  the  plaintiff's  term  of  office  had  expired  he  again 
caused  Warren  to  be  imprisoned  and  thereafter  moved  for  his 
own  exoneration  as  bail,  which  the  Special  Term  granted  on  con- 
ditions. The  General  Term  reversed  the  order  of  the  Special 
Term  which  order  was  subsequently  affirmed  by  the  Court  of 
Appeals.  The  plaintiff  thereafter  commenced  this  action  to 
recover  the  damages  which  he  claimed  to  have  sustained  by  reason 
of  the  refusal  of  the  defendants,  as  sureties,  to  justify  on  the 
undertaking  given  in  the  action  of  Douglas  against  Warren, 
and  also  to  recover  the  costs,  expenses  and  disbursements  incur- 
red in  the  defense  of  the  action  brought  against  him,  and  in 
the  proceedings  taken  in  exoneration  of  himself  as  bail  upon 
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the  ground  that  such  defense  had  been  interposed,  proceed- 
ings taken  and  costs  and  expenses  incurred,  at  the  request  and 
upon  the  agreement  of  the  defendants  to  reimburse  him. 

The  trial  court  directed  a  verdict  in  favor  of  the  plaintiff 
and  against  the  defendants  for  $1,686  the  amount  of  the 
judgment  recovered  with  the  interest  thereon,  in  Douglds  v. 
HaherHro,  As  to  the  items  of  costs  and  expenses  incurred 
in  conducting  the  several  proceedings  for  exoneration  and  in 
defending  the  action  of  Don^hu  v.  Ifaherstro^  the  court  held 
that  there  was  no  evidence  justifying  a  recovery  against  the 
defendant  Phillips  and  submitted  to  the  jury  for  their  determin- 
ation as  to  whether  the  defendant  Bedford  had  requested  the 
sheriff  to  incur  such  expense  and  had  agreed  to  reimburse  him. 
The  jury  found  in  favor  of  the  plaintiff  on  that  issue,  and 
judgment  was  entered  accordingly. 

Tniman  C  \  White  for  appellant.  As  sheriff  of  Erie  county, 
the  plaintiff  was  the  chief  executive  officer  of  all  courts  of 
record  within  his  county,  and  bound  by  statute,  as  well  as  at 
common  law,  to  execute  all  their  mandates  and  conform  all  his 
acts  to  the  law  and  practice  of  those  courts.  (Crocker  on 
Sheriffs,  §  26,  148 ;  3  Chitty  on  Practice,  45,  46 ;  Tidd  on 
Practice,  48 ;  2  R.  S.  [7th  ed.]  967,  §  75.)  The  insti-mnent 
executed  by  the  appellant^  with  William  F.  Warren  on  Janu- 
ary 7,  1879,  was  void  and  created  no  liability  on  the  part  of 
the  appellants.  (Code  Civ.  Pro.,  §  575,  subdiv.  1 ;  Green- 
wood on  Public  Policy,  311 ;  Tol^^  v.  Adee^  84  N.  Y.  222, 
234;  Crocker  on  Sheriffs,  §  764.)  The  respondent  cannot 
charge  the  appellants  "  with  consequences,  which  if  he  had 
acted  with  reasonable  dilligence,  might  have  been  prevented." 
(In  re  Carn^U,  18  N.  Y.  S.  R.,  206 ;  Woolsey  v.  Finke,  17  N. 
Y.  S.  R.  627 ;  Woodmmisee  v.  Kinnicutt,  20  N.  Y.  Wkly 
Dig.,  512 ;  HamilPm  v.  McPherson,  28  N.  Y.  72.)  When 
the  respondent  confined  Warren  in  jail  on  April  14,  1879,  he 
was  entitled,  as  matter  of  right,  to  exoneration.  It  constituted 
a  valid  surrender  by  the  respondent  in  his  own  exoneration  as 
bail,  and  he  should  thereafter  have  detained  hun  until  dis- 
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charged  according  to  law.  (1  Wait's  Practice,  672 ;  jSartos  v. 
Mereeques,  9  How.  Pr.  188 ;  Brady  v.  Drundage^  69  N.  Y. 
310 ;  Code  of  Civ.  Pro.,  §§  110,  149 ;  Thovias  v.  Bartow,  48 
N.  Y.  200 ;  1  Parsons  on  Contracts,  [6th  ed.]  446,  2  id.  798  ; 
Rutgers  v.  LuceU  2  John.  Cas.  92 ;  Dugtaa  v.  HaberstrOy  21 
Hun,  320;  S2  N.  Y.  611. 

Addbert  Moot  for  respondent.  The  plaintiff  is  entitled  to 
recover  $1,686  against  both  the  defendants  as  a  matter  of  law 
upon  the  undisputed  facts  of  this  case.  {Arteaga  v.  Connor^ 
88  N.  Y.  403  ;  Code  of  Pro.,  §§  186,  589 ;  Clajyp  v.  SchutU  44 
N.  Y.  104 ;  McKenzie  v.  Smhh,  48  id.  143 ;  Baker  v.  CurtisSy 
2  Abb.  Pr.  279 ;  Toid  v.  Alford,  64  Barb.  568  ;  Fan  Duy7i 
V.  Koch,  1  Hill,  558  ;  Cozi7ie  v.  Walter,  55  N.  Y.  304  ;  Vil" 
l<ige  of  Port  Jer^^is  v.  F.  Nat,  Bl\,  96  id.  650 ;  Brady  v. 
Brundage,  59  id.  310;  ^illeit  v.  La  Salle,  19  Abb.  Pr.  272; 
Code,  §  689 ;  Chamherlain  v.  PrehU,  11  Allen,  374 ;  Miner 
V.  Clark,  15  Wend.  427  ;  Rowle  on  Covenants,  200  ;  City  of 
RochesUr  v.  Montgomery,  72  N.  Y.  65 ;  Bigelow  on  Estoppel 
[3d.  ed.],  84.)  The  verdict  and  judgment  are  right  upon  tlie 
facts.  [Metealf  v.  Stril^er,  31  N.  Y.  225  ;  Code,  §§  687,  595 ; 
Douglas  v.  Ilaherstro,  19  Hun,  1 ;  Clapp  v.  Schutt,  44  N.  Y. 
104;  Douglas  v.  Ilaherstro,  88  id.  611 ;  Goodwin  v.  BunzelL 
18  J.  &  S.  441 ;  Winter  v.  Kinney,  1  N.  Y.  365 ;  Dvbois  v! 
Hermance,  56  id.  674;  Ilastie  v.  DePeyster,  3  Caines,  190; 
N.  Y,  M,  Ins,  Co,  v.  P.  Ins.  Co,,  1  Story,  458 ;  Kip  v.  Brtg- 
ham,  7  Johns.  168 ;  Eockfelhr  v.  Feller,  8  Cow.  623 ;  Kettle 
V.  Z^^^,  6  Barb.  467,  469 ;  N.  Y,  C,  his,  Co,  v.  Nat,  P.  Ifia. 
Co,,  20  id.  476,  477 ;  Spark  v.  Ileshp,  28  L.  J.  [N.  S.]  197; 
Sedg.  on  Dam.  326-331 ;  2  id.  36-44 ;  Brown  v.  Nichoh,  42 
N.  Y.  26 ;  Devlin  v.  aSw?;^A,  89  id.  470.)  The  plaintiff  is  not 
estopped  from  asserting  the  liability  of  defendants.  {Pluvib 
V.  C,  C,  M,  Ins,  Co,,  18  N.  Y.  394,  395 ;  Chipman  v.  Gates, 
54  id.  132  ;  Makenzie  v.  Smith,  48  id.  143  ;  JuUiard  v.  Chaf- 
fee, 92  id.  529  ;  Chamherlain  v.  Prehle,  11  Allen,  870 ;  Con- 
nor Y,  Beeves,  103  N.  Y.  527 ;  88  id.  611.)  It  is  now  too  late 
for  Bedford  and  Phillips  to  urge  that  the  undertaking  upon 
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which  they  obtained  the  release  of  Warren  by  Haberstro  as 
sheriff  was  void,  and,  therefore,  they  are  not  liable  for  any- 
thing in  this  action.  {Tol^  v.  Ade^,  84  N.  Y.  224;  91  id. 
562 ;  Goodwin  v.  Bumel,  102  id.  224 ;  Carr  v.  Sterling,  114 
id.  688 ;  Bigelow  on  Estoppel  [3d  ed.],  479 ;  Konitzhy  v.  Meyer^ 
49  N.  Y.  671 ;  Chicago  v.  Robins,  4  Wall.  658 ;  ViUage  of 
Port  Jervis  v.  Ba/nk,  96  N.  Y.  550 ;  Freeman  on  Judgments, 
§§181,184,249;  /Smt7A  v. /^i^A,  79  N.  Y.  634 ;  Jm^dwa^. 
Van  Epjpa,  85  id.  436;  Clemens  v.  Clemena,  37  id.  74; 
Bloomer  v.  Sturges,  58  id.  176 ;  Collins  v.  Bennett,  46  id. 
490 ;  88  N.  Y.  611 ;  25  Hun,  262,  263 ;  21  id.  320 ;  82  N.  Y. 
572 ;  Toll  v.  Ahoord,  64  Barb.  568 ;  Connor  v.  Be&ves,  103 
N.  Y.  627.)  The  court  correctly  decided  that  it  could  permit 
the  plaintiff  to  amend  his  complaint,  as  it  could  have  permitted 
an  amendment  to  a  bill  of  particulars,  by  adding  another  item 
of  expense  to  the  items  of  expense  specified  in  the  complaint ; 
and  as  defendants  did  not  show  surprise  or  mistake,  no  injury 
resulted  to  defendants  therefrom.  (Code  Civ.  Pro.,  §  723 ; 
Mehin  v.  Wood,  3  Keyes,  533 ;  HaU  v.  Gould,  13  N.  Y.  127; 
Dennis  v.  Coman,  61  id.  642 ;  Knwpp  v.  Roche,  62  id.  614.) 

Pabkeb,  J.  The  first  question  requiring  consideration  in- 
volves the  validity  of  the  undertaking  executed  by  Warren 
as  principal  with  the  defendants  as  sureties  and  by  them 
delivered  to  the  sheriff.  The  sureties  were  financially  respon- 
sible, and  upon  such  execution  and  delivery,  accompanied  with 
a  demand  that  Warren  be  released  from  custody,  he  was  dis- 
charged. It  is  now  contended  that  the  undertaking  was  void, 
because  it  contained  a  provision  not  authorized  by  section  575 
of  the  Code  of  Civil  Procedure.  Warren  was  entitled  to  be 
diflchai^d  from  custody  upon  giving  an  undertaking  in  com- 
pliance with  subdivision  3  of  such  section  which  provides  that 
^'ihe  defendant  will  at  all  times  render  himself  amenable  to 
any  mandate  which  may  be  issued  to  enforce  a  final  judgment 
against  him  in  the  action." 

The  undertaking  given  was  conditioned  that  the  defendant 
^*  shall  at  all  times  render  himself  amenable  to  the  process  of 
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the  court  during  the  pendency  of  the  above  entitled  action,  and 
to  such  as  may  be  issued  to  enforce  the  judgment  therein." 
It  will  be  observed  that  the  undertaking  was  in  accord  with 
the  requirements  ot  section  187  of  the  old  Code,  for  which 
section  675  of  the  present  Code  is  a  substitute.  The  condition 
embraced  in  the  undertaking  in  excess  of  the  statutory  require- 
ment is  therefore  that  the  defendant  shall  render  himself  amen- 
able to  the  process  of  the  court  during  the  pendency  of  the 
action.  It  is  insisted  that  by  reason  thereof  the  undertaking 
is  void,  within  the  statute  which  provides  that  ''no  sheriff  or 
other  officer  shall  take  any  bond,  obligation  or  security  by  color 
of  his  office,  in  any  other  case  or  manner  tlian  such  as  are  pro- 
vided by  law.  And  aivy  such  bond,  obligation  or  security  taken 
otherwise  than  as  herein  directed  shall  be  void.''  (2  K.  S.  286, 
§69.) 

The  decision  of  this  court  in  To/^'s  v.  Adee  (84  N.  Y.  224); 
Goodwin  v.  Bmizl  (102  id.  224),  and  fte;r  v.  Sterling  (114  id. 
588)  cannot  be  invoked  in  support  of  the  validity  of  the  under- 
taking in  question. 

In  each  of  those  cases  there  was  denied  to  the  instrument  in 
writing,  any  validity  as  a  statutory  undertaking,  but  it  was 
held  under  the  circumstances  proven  to  constitute  a  valid 
common  law  agreement  between  the  parties  to  the  action,  and 
enforceable  as  such,  between  themselv^es.  In  this  case  the 
r-'dertaking  cannot  be  regarded  as  an  agreement  between  the 
parties  to  the  action,  for  the  plaintiff  instead  of  agreeing  to 
accept  the  undertaking  8])ecifically  objected  to  its  form  and 
sufficiency.  This  plaintiff  in  his  official  capacity  accepted  the 
undertaking.  His  right  to  receive  it  as  a  condition  precedent 
to  the  discharge  of  the  defendant  in  the  action  was  controlled 
by  a  statute  designed  to  prevent  extortion  and  oppression  by 
officers  of  prisoners  in  their  custody.  This  statute  is  enforced 
by  the  courts  witli  great  strictness.  {Barnard  v.  Viele^  21 
Wendell  88 ;  Banh  of  Buffalo  v.  BoxighUm,  id.  57). 

It  is  no  answer  to  die  allegation  of  invalidity  based  upon 
the  statute,  that  the  illegal  security  was  taken  at  the  instance 
of  the  defendant.     Its  validity  or  invalidity  is  not  dependent  on 
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the  circumstance  whether  it  was  extorted  or  voluntarily  given. 
{Tales  V.  Adee,  84  N.  Y.  222). 

If,  then,  the  words  not  properly  embraced  in  the  undertak- 
ng  imposed  any  burden  in  addition  to  that  authorized  by  law, 
(Code,  §  576,  subdiv.  3)  it  is  void  and  of  no  effect.  {Cook 
V.  Frevdenthxdy  80  N.  Y.  202.)  Inasmuch  as  the  under- 
taking contains  all  of  the  statutory  requirements,  we  are  to 
determine  whether  the  additional  words  are  of  substance  or 
not.  If  properly  construed  they  add  in  any  degree  whatever 
to  the  statutory  obligation,  then  they  must  be  deemed  to  be 
of  substance  and  the  undertaking  held  to  be  void.  Otherwise 
they  may  be  treated  as  surplusage  and  disregarded.  The 
statute  required  Warren  to  give  an  undertaking  conditioned 
that  he  would  render  himself  amenable  to  any  mandate  issued 
to  enforce  a  final  judgment  against  him  in  the  action.  The 
unauthorized  provision  therefore  did  not  add  to  or  affect  the 
liability  of  the  defendant,  or  his  sureties  after  judgment  ren- 
dered. And  as  this  is  an  action  at  law  for  the  recovery  of 
money  only,  the  order  of  arrest  being  based  upon  the  assertion 
of  a  fraudulent  misappropriation  of  money,  it  is  not  apparent 
how  any  process  could  issue  against  him  prior  to  the  rendition 
of  judgment.  The  word  process  in  the  connection  in  which 
it  is  used  in  this  undertaking  has  a  well  understood  meaning. 
It  has  been  determined  by  frequent  use  and  practical  con- 
struction in  courts  of  equity  to  relate  only  to  such  mandates 
of  the  court  as  are  issued  to  enforce  a  decree  or  judgment  in 
an  action.  While  a  subpoena  issued  to  compel  attendance  of 
a  witness,  or  an  order  punishing  for  contempt  of  court  one 
who  refuses  to  discover  books  or  papers  on  a  trial,  are  within 
the  general  legal  definition  of  the  word  process,  they  are  not 
legitimately  included  within  its  scope  and  meaning  in  the 
relation  which  it  bears  to  the  words  under  consideration. 

The  holding  that  such  words  are  without  force  and  meaning- 
less when  employed  in  an  undertaking  given  in  a  action  at  law 
suggests  the  inquiry,  why  then  were  they  a  part  of  section  187 
of  the  old  Code  ?  Must  it  not  be  presumed  that  the  legisla- 
ture intended  that  they  should  be  effectual  for  some  purpose  ? 
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It  was  evidently  tlie  intention  of  the  code  commissioners  to 
abolish  the  writ  of  ne  exeat,  which  courts  of  equity  were  accus- 
tomed to  employ  to  prevent  a  party  owing  an  act  of  justice 
to  a  fellow  citizen,  and  to  enforce  which  a  suit  had  been  insti- 
tuted, from  withdrawing  himself  from  the  jurisdiction  of  the 
court  so  that  he  could  not  be  compelled  by  its  process  to  abide 
its  decree.  In  order  to  be  discharged  from  an  arrest  made 
pursuant  to  the  writ  it  was  necessary  to  give  bail  that  he  would 
not  "  go,  nor  attempt  to  go,  without  the  state  without  leave  of 
the  said  Supreme  Court."  In  this  manner  bail  in  purely 
equitable  actions  was  frequently  obtained. 

The  code  commissioners  having,  as  they  undoubtedly  sup- 
posed, put  an  end  to  the  writ  of  ne  exeat  it  became  necessary 
to  provide  for  bail  in  both  legal  and  equitable  actions.  To 
that  end  section  187  of  the  old  Code  was  evidently  framed. 
It  provided  for  an  undertaking  that  would  serve  the  purpose 
desired  in  both  classes  of  actions. 

The  insertion  of  the  provision  that  the  defendant  would  ren- 
der himself  amenable  to  process  during  pendency,  being  especi- 
ally intended  to  be  applicable  to  actions  for  equitable  relief. 
The  fact  that  after  much  conflict  of  decision  the  weight  of 
authority  seems  to  be  in  support  of  the  position  that  the  writ 
was  not  abolished  by  the  old  Code  does  not  affect  the  position 
taken.  The  purpose  of  the  commissioners  to  do  so,  and  the 
fact  that  section  187  was  in  part  the  result  of  an  attempt  to 
provide  bail  in  such  cases  as  the  writ  ne  exeat  was  accustomed 
to  issue  is  obvious.  It  appears  to  have  been  intended  by  the 
commissioners,  therefore,  that  such  provision  would  be  effective 
in  equitable  actions  only.  Their  purpose  and  intent  in  draft- 
ing such  provision,  and  our  view  of  its  non-effect  in  an  under- 
taking, otherwise  regular,  given  in  an  action  at  law  are  there- 
fore in  accord. 

We  think  it  cannot  be  held  to  add  any  additional  burden  or 
duty  in  an  action  for  the  recovery  of  money  only,  for  that  no 
mesne  process  can  issue  requiring  the  defendant  to  do  any  act 
during  the  pendency  of  the  action.  Therefore  it  may  be  treated  as 
surplusage  and  the  legal  quality  of  the  instrument  is  not  vitiated. 
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Immediately  after  the  giving  of  this  valid  undertaking  the 
bail  was  excepted  to,  and  they  failed  to  justify. 

As  a  legal  consequence  of  such  omission  the  plaintiff  became 
liable  as  bail.  (Code  Civ.  Pro.,  §  587.)  And  the  sureties  in 
turn,  accountable  to  him  for  the  damages  sustained  by  reason 
thereof.     (Code  Civ.  Pro.,  §  689.) 

But  it  is  contended  that  the  defendants  are  relieved  from 
responsibility  to  the  plaintiff  because  of  the  acts  and  omissions 
of  plaintiff  subsequent  to  their  refusal  to  justify.  While 
nndoubtedly  it  was  obligatory  upon  the  sheriff  to  act  in  good 
faith  toward  these  defendants,  to  do  no  act  v^dth  the  purpose 
of  charging  them  with  liability,  we  do  not  conceive  it  to  have 
been  his  duty  to  take  active  measures  to  relieve  them  from 
responsibihty.  They  had  demanded  Warren's  release  from 
custody  upon  the  strength  of  an  undertaking  executed  by  them, 
and  it  cannot  be  said  that  thereafter  it  was  incumbent  upon 
him  to  arrest  Warren  for  the  purpose  of  affording  relief  to 
them. 

Had  the  defendants  justified  as  bail  they  would  have  had 
the  right  to  surrender  their  principal,  and  thereby  relieve  them- 
selves from  further  responsibility.  They  did  attempt  to  make 
a  final  surrender  of  Warren  while  he  was  in  custody,  and  on 
the  15th  day  of  April,  1879,  but  because  of  their  failure  to 
justify,  they  were  no  longer  bail,  and  entitled  to  the  privileges 
incident  thereto,  and  therefore  such  attempt  was  without  effect. 
{Clajpp  V.  SckuUy  44  K  Y.  154.) 

An  act  of  tlie  defendants,  unauthorized  by  law  and  without 
effect,  cannot  be  asserted  as  a  defense  to  plaintiff's  claim.  The 
acts  of  the  plaintiff  of  which  the  defendants  complain,  and 
insist  should  release  them  from  liability  herein,  are : 

First.  That  Warren  would  have  been  found  and  taken  in 
the  execution  issued  against  his  person,  but  for  the  fact  that 
previous  to  its  issue  he  had  been  taken  to  the  inebriate  asylum 
at  Binghamton  by  the  plaintiff,  through  one  of  his  deputies. 
It  appears  that  Warren  was  so  taken  by  virtue  of  an  order  of 
the  county  judge  of  Erie  county.  It  was  based  in  part  upon 
an  affidavit  made  by  the  defendant  Bedford.     The  plaintiff 
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did  not  have  personal  knowledge  of  the  attempt  to  remove 
Warren  to  Binghamton  until  after  the  making  and  delivery 
to  him  of  the  order  of  removal. 

He  then  consulted  his  counsel  who  advised  him  that  it  was 
his  duty  to  obey  the  order,  and  that  if  he  failed  to  do  so  he 
would  be  guilty  of  contempt.  The  order  was  void  and  waa 
so  treated  by  the  trial  court : 

Second,  That  the  plaintiff,  after  having  taken  Warren  into 
close  custody  and  on  the  24th  day  of  April,  1879,  accepted  an 
undertaking  from  him  and  discharged  him  from  arrest.  It 
appears  that  the  plaintiff  took  Warren  into  custody  about 
April  fourteenth.  That  on  the  next  day  the  defendants 
attempted  to  make  a  final  surrender  of  him  to  the  sheriff  in 
exoneration  of  themselves,  which  as  we  have  observed  was 
ineffectual  for  such  purpose.  Subsequently  and  by  advice  of 
counsel  he  accepted  an  undertaking  from  the  debtor  and  dis- 
charged him  from  arrest. 

Four  days  later  he  caused  his  re-an^est  by  the  coroner.  Such 
arrest  was  apparently  made  for  the  purpose  of  procuring  the 
exoneration  of  the  sheriff  as  bail. 

Upon  his  application  an  order  was  granted  by  the  Special 
Term  to  that  effect.  Such  order  was  subsequently  reversed  by 
the  General  Term.  After  plaintiff's  term  of  oflSce  had  expired  he 
surrendered  Warren  to  the  sheriff,  and  again  moved  for  his  exon- 
eration as  bail.  The  application  was  granted  on  terms,  but 
the  order  was  reversed  by  the  General  Term.  It  is  not  claimed 
that  in  what  hQ  did  the  plaintiff  acted  in  bad  faith,  or  with 
any  design  to  charge  the  defendants  with  liability.  On  the 
contrary  the  trend  of  the  evidence  is  to  the  effect  that  he  acted 
by  advice  of  his  counsel  and  Mr.  Hawks,  counsel  for  the 
defendants,  acting  together.  Indeed  the  jury  have  found  that 
in  defending  the  action  of  Dmiglas  v.  Haherstro,  and  in  the 
taking  of  the  subsequent  proceedings  in  exoneration  of  him- 
self  as  bail  he  acted  at  the  request  of  the  defendant  Bedford, 
and  upon  his  promise  to  pay  all  expenses  incurred  in  connec- 
tion therewith.  Having  then  acted  in  good  faith  towards  the 
defendants  it  cannot  be  held  because  plaintiff  made  a  mistake. 
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or  was  ill-advised,  by  both  liis  own  counsel  and  that  of  the 
defendants,  as  to  the  mode  of  procedure  necessary  to  relieve 
himself  from  liability  as  bail,  that  thereby  is  created  adefense 
for  the  defendants. 

The  omission  of  the  defendants  to  justify  rendered  them  lia- 
ble to  the  plaintiff  for  the  damages  incurred. 

He  had  a  right  to  rely  upon  the  indemnity  furnished  by 
their  undertaking  and  was  not  required  to  take  any  affirmative 
action  to  relieve  them  from  the  liability  created  by  their  neglect. 
It  is  difficult  to  see,  therefore,  how  proceedings  taken  with 
intent  to  relieve  himself  and  the  defendants  as  well  from  lia- 
bility, because  not  effectual  for  the  purpose  desired,  can  be 
regarded  and  treated  as  a  defense  available  to  the  defendants 
in  this  action. 

In  view  of  the  circumstances  surrounding  the  making  of 
the  certificate  by  the  sheriff  to  the  effect  that  Bedford  and 
Philips  had  surrendered  Warren,  together  with  the  absence  of 
proof  that  defendants  relied  thereon  and  by  reason  thereof 
have  sustained  injury,  we  think  the  plaintiff  is  not  estopped 
from  asserting  the  liability  of  defendants. 

The  recovery  against  Bedford  for  expenses  and  disburse- 
ments incurred  is  not  open  for  review  in  this  court,  the  jury 
having  found  in  favor  of  the  plaintiff  upon  a  conflict  of  testi- 
mony and  the  General  Term  having  affirmed  the  judgment. 
The  other  exceptions  taken  do  not  call  for  a  reversal. 

The  judgment  should  be  affirmed. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 


118    199 

Chaklotte  B.  Miller,  Respondent,  v.  The  Ocean  Steamship      158  271 
Company  of  Savannah,  Appellants. 

In  an  action  against  defendant,  a  common  carrier  of  passengers,  to  recover 
damages  received  by  plaintiff,  while  a  passenger  upon  one  of  its  boats, 
it  appeared  that  the  injuries  were  caused  by  a  break  in  apparatus 
wholly  under  defendants  control,  furnished  and  applied  by  it  to  secure 
in  place  a  hawser   used  in  turning  the    vessel  around  before  landing. 
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at  a  point  where  there  was  danger  ot  serious  injury  to  passengers  if 
the  apparatus  gave  way  and  the  hawser  recoiled.  Held ;  that  defendants' 
duty  to  its  passengers  was  such  as  to  require,  under  the  circumstances, 
more  than  ordinary  diligence  for  their  protection ;  tnat  the  giving  way  of 
the  apparatus  raised  an  inference  of  negligence,  and  required  evidence  that 
the  injury  resulting  came  from  no  want  of  diligence  on  defendants'  part. 
Also,  hM,  the  mere  fact  that  the  defective  condition  was  not  observed 
or  apparent  was  not  sufficient  to  effectually  dispel  the  inference,  if  there 
were  means  available  by  careful  examination  or  practical  tests  to  dis- 
cover the  defect,  that  the  requirements  of  the  higher  degree  of  care  in 
such  case  is  not  necessarily  dependent  upon  actual  apprehension  ot 
danger,  but  on  the  dangerous  consequences  wliich  are  likely  to  result 
from  defective  appliances. 

Also,  held;  that  the  failure  of  defendant's  officers  and  employees  having 
charge  of  the  vessel  to  give  timely  warning  to  the  passengers  to  enable 
them  to  avoid  danger,  which  might  have  been  anticipated,  could  be  con- 
sidered on  the  question  of  defendants  negligence;  it  appearing  that  it 
was  their  custom  to  give  such  warning  when  a  hawser  was  being  uaed  as 
on  the  occasion  in  question. 

Kelly  V.  Jlf.  B.  Co.  (112  N  Y.  443),  distinguished. 

The  injury  was  caused  by  the  breaking  of  a  stick  used  to  hold  a  pulley- 
block  through  which  the  hawser  passed.  Plaintiff  was  allowed  to  prove 
under  objections  and  exceptions  that  immediately  after  the  accident  the 
place  of  the  stick  was  effectually  supplied  by  one  of  the  capstan  bars 
which  were  near,  and  that  the  vessel  was  warped  around  to  the  dock. 
Held,  no  error. 

(Argued  December  2,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  2, 1887,  which  affirmed  a  judgment  in  favor  of  the 
plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  fa<?ts  ai-e  suflSciently  stated 
in  the  opinion. 

Nathan  Bijur  for  appellant.  It  wa^i  error  to  deny  tlir 
motions  to  dismiss  the  complaint  made  bv  the  defendant  aftee 
the  close  of  the  plaintiff's  case,  and  also  after  all  the  t-estimony 
was  in.  {Breeii  v.  N.  T,  C.  cfe  //.  R.  jR,  R.  Co,,  109  N.  Y. 
297 ;  Zafflin  v.  B.  cfe  8.  M.  R,  R,  Co,,  106  id.  136;  Kelly  v. 
M.  R.  R,  Co,^  112  id.  443.)  The  court  erred  in  admitting 
evidence  that  the  capstan  bars  were  used  aft«r  the  accident 
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had  occurred.    {Baird  v.  Daly,  68  N.  T.  647;  Timpaon  y. 
M.  R.  R.  Co.,  1  N.  Y.  Supl.  674.) 

Lucien  Birdseye,  for  respondent.  The  motion  to  dismiss  the 
complaint,  made  at  the  close  of  plaintiffs  case,  was  properl7 
denied.  {Colgr&ve  v.  iT.  T.  db  N.  H.  R.  R.  Co.,  20  N.  Y.  492; 
Sheridan  v.  B.  O.  tfe  N.  R.  R.  Co.,  36  id.  39 ;  Deyo  v.  N. 
T.  C.  R.  R.  Co.,  34  id,  9 ;  Kennedy  v.  Mayor,  etc.,  73  id. 
365,  366-7;  Putnam  t.  B.  cfe  S.  A.  R.  R.  Co.,  55  id.  108, 
113;  Thmipsm  v.  Lamley,  1  Abb.  [N.  C]  254;  64  N.  Y. 
631 ;  HeytM  v.  Blair,  62  id.  19,  22-3 ;  Matt&xm  v.  N.  T.  C. 
R.  R.  Co.,  62  Barb.  364,  377-8;  Irdand  v.  0.  H.  <&  S.  P. 
Co.,  13  N.  Y.  526,  533 ;  ^m»<  v.  U.  R.  R.  R.  Co.,  35  id.  9, 
38-41 ;  Brown  v.  N.  Y.  C.  R.  R.  Co.,  34  id.  404;  Wdjhield 
V.  S.  A.  R.  R.  Co.,  38  id.  49 ;  Hume  v.  Mayor,  etc.,  47  id. 
639  ;  Landny  v.  N.  Y.  C.  R.  R.  Co.,  49  id.  521,  524;  Vtner 
V.  JV.  Y.,  etc.,  SS.  Co.,  50  id.  23-26 ;  Totten  v.  PUpp«,  52  id. 
364;  WMer  v.  N.  Y.  C.R.R.  Co.  58  id.  451;  Massothv. 
J),  cfe  //.  C.  Co.,  64  id.  52i;  SeiceU  v.  City  of  Cohoea,  76  id. 
45-63 ;  Casey  v.  If.  Y.  C.  R.  R.  Co.,  78  id.  518,  521-2 ; 
.'kackvs  V.  k.  Y.  C.  (&  II.  R.  R.  R.  Co.,  79  id.  464,  469 ; 
HaH  V.  //.  R.  B.  Co.,  80  id.  622 ;  Pmjne  v.  T.  <&  B.  R.  R. 
Ci>.,  83  id.  572 ;  Harris  v.  Perry,  89  id.  308,  311-2 ;  Kain  v. 
Smith,  89  id.  375,  3S4-5  ;  Ilolirook  v.  U.  d:S.  R.  R.  Co.,  16 
Barb.  113 ;  12  N.  Y.  230;  Curtis  v.  R.  t&  S.  R.  R.  Co.,  20 
id.  282  ;  18  id.  534 ;  Bowen  v.  X.  Y.  C.  It.  R.  Co.,  18  id.  408  ; 
Ilegetnan  v.  W.  R.  R.  Co.,  13  id.  9,  24;  Alden  v.  N.  Y.  C. 
R.  R.  Co.,  26  id.  102 ;  Steinweg  v.  Erie  li.  Co.,  43  id.  123 ; 
CaJdweU  v.  N.  J.  S.  Co.,  47  id.  282,  285,  288-290 ;  Brmonv. 
N.  Y.  C.  R.  R.  Co.,  34  id.  404 ;  Maverick  v.KA.R.R.  Co., 
36  id.  378 ;  Simmons  v.  JST.  B.  S.  Co.,  97  Mass.  361,  367-8 ; 
P.  <&  R.  R.  R.  Co.  V.  Derby,  14  How.  [U.  S.]  468, 486 ;  S.  B. 
New  World  v.  King,  16  id.  469,  474 ;  Railroad  v.  PoUard, 
22  "Wall.  341, 350;  P.  Co.  v.  Roy,  102  U.  S.  451 ;  The  City  of 
Panama,  101  id.  453,  462-3 ;  Ilall  v.  C.  R.  S.  B.  Co.,  13 
€!onn.  319;  Dudley  v.  Smith,  1  Camp.  167;  Maury  v.  TaU 
madge,  2  McLean,  157 ;  StoTces  v.  Saltonstall,  13  Pets.  181, 
SicKELs— Vol.  LXXIII.        26 
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192;  Daniel  v.  M.  R.  Co.  L.  R.,  [3  C.  P.]  216,  591 ;  Chria- 
tie  V,  Griggs,  2  Camp.  79 ;  Farish  v.  Beigle,  11  Gratt.  697  j 
Bayce  v.  C.  S.  Co.,  25  Cal.  460,  467-9 ;  H(^hrook  v.  U.  ds  S. 
R.  R.  Co.,  12  N.  Y.  242 ;  Curtis  v.  R.  db  S.  R.  R.  Co.,  la 
N.  Y.  536 ;  IlaH  v.  U.  R.  B.  Co.,  80  id.  622 ;  Damson  v  M. 
tfe  R.  Co.,  6  L.  T.  [N.  S.]  682 ;  Wa/re  v.  Gray,  11  Pick.  106  \ 
Christie  v.  Griggs,  2  Camp.  79;  StoTces  v.  SdltonsUM,  IS 
Pets.  181 ;  Mc Kinney  v.  Keil,  1  McLean,  540 ;  Farish  v. 
Reigle,  11  Gratt.  697 ;  Stockton  v,  i^^cy,  4  Gill  406 ;  i^a«r- 
child  V.  C.  -S.  Co.,  13  Cal.  599  ;  Boyce  v.  C.  S.  Co.,  25  id.  460  ; 
a  B.  <&  Q.  R.  Co.  V.  George,  19  Dl.  510,  517-8 ;  Ymge  v. 
Kinney,  28  Ga.  Ill ;  ^wm)«  v.  iV^.  Y.  C.  R.  R.  Co.,  34  N. 
Y.  404 ;  SuUivan  v.  P.  4  ^.  R.  Co.,  30  Pa.  St.  234 ;  WUkie 
V.  Bolster,  3  E.  D.  Smith  327  ;  Byr?ie  v,  Boadl^,  2  H.  «fe  C. 
722  ;  Scott  L.  <&  D.  Co.,  3  id.  596  ;  Kearney  v.  Z.  etc.,  R.  R. 
Co.,  L.  R.  [5  Q.  B.]  411 ;  L.  R.  [6  Q.  B.]  759  ;  Zymis  v.  Rosen- 
thal, 11  Hun.  46 ;  MulUn  v.  St.  John,  57  K  Y.  567  ;  Payne 
V.  r.  <&  D.  R.  R.  Co.,  83  id.  572  ;  Ilegemanr.  W.  R.  R.  Co.y 
13  id.  9 ;  Aldm  v.  N.  Y.  C.  R.  R..Co.,  26  id.  102 ;  Sh<trj>  v. 
Grey,  9  Bing.  457 ;  Caldwett  v.  N.  J.  S.  Co.,  47  N.  Y.  282, 
287.)  The  motion  made  when  both  parties  had  rested,  to  dis- 
miss the  complaint,  or  direct  a  verdict  in  favor  of  defendant, 
was  properly  denied.  (  Weaver  v.  Ward,  Hob.  134  ;  Moore, 
864 ;  2  Rolle  Abr.  548 ;  Whart.  on  Neg.,  §§  114,  127,  128 ; 
S.  R.  on  Neg.,  §§  5,  59 ;  Center  v.  Finney,  17  Barb.  94 ; 
Zewts  V.  Smith,  107  Mass.  334.)  Plaintiff  was  not  chargeable 
with  contributory  negligence.  (Johnson  v.  M.  R.  R.  R.  Co.y 
5  Duer,  21,  25,  6  id.  633,  641 ;  20  N.  Y.  65 ;  Ilackford  \. 
N.  Y.  C.  R.  R.  Co.,  6  Lan.  381,  385-6  ;  R(^inson  \.  U.  P. 
R.  R.  Co.,  48  Cal.  409,  426;  McQuilken  v.  C.  P.  R.  R.  Co., 
50  id.  7;  P.  C.  Co.  v.  Bentley,  66  Pa.  St.  30 ;  Weiss  v.  P. 
R.  R.  Co.,  79  id.  387 ;  Smoot  v.  Wetumka,  24  Ala.  112 ;  Cockia 
V.  Z.  '(&  S.  E.  R.  Co.,  L.  R.  [7  C.  P.]  321 ;  Bridges  v.  N.  E. 
R.  Co.,  L.  R.  [7  H.  L.]  213;  Robson  v.  N.  E.  R.  Co.,  L.  R. 
[10  Q.  B.]  271 ;  Rose  v.  JV.  E.  R.  Co.,  L.  R.  [2  Eq.  Div.] 
248;  Matteson  v.  If.  Y.  C.  R.  R.  Co.,  62  Barb.  364;  Cleve- 
land V.  N.  J.  S.  Co.,  68  N.  Y.  306,  309 ;  Stachus  v.  W.  Y.  C. 
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<fe  //.  B.  R.  It.  Co.,  79  id.  464 ;  Ernst  v.  //.  R.  R.  R.  Co.,  35- 
id.  26.)    Proof  of  facte  and  transactions  subsequent  to  the  injury 
was  proper.    (  Waldele  v,  iV^.  Y.  C.  db  IL  R.  R.  R.  Co.,  95- 
N.  Y.  276 ;  Martin  v.  N.  Y.,  N.  H.  ds  II.  R.  R.  Co.,  103  id. 
626;  Rex  v.  ErisweU,  3  Term  R.  707;  EUicot  v.  Pearl,  10 
Pet.   412,  432, ;   Im.    Co.  v.  Moaely,   8  Wall.  397,  403-9, 
409-^19 ;  Packet  Co.  v.  Chugh,  20  id.  528,  640-1 ;   V.  (Ss  M. 
R.  R.  Co.  V.  O'Brien,  119  U.  S.  99;  Zvnd  v.  Tyngshyrmgh, 
9Cu8li.  36;  DurTcee  v.  C.  P.  R.  R.  Co.,  68  Cal.  533;   68 
Am.  R.  663,  665-8 ;  Dale  v.  D.,  L.  <6   W.  R.  R.  Co.,  73  N. 
Y.  468,  472;  Brehm  v.  G.  W.  R.  Co.,  34  Barb.  256,  260-261 ; 
Dougan  v.  C.  T.  Co.,  56  N.  Y.  8;  Suiters  v.  D.  c6  //.  C.  Co., 
3  Hun,  338,  341 ;  Kin<j  v.  N.  Y.  C.  R.  R.  Co.,4:  id.  769,  776; 
Payne  v.  T.  &  B.  R.  R.  Co.  11  id.  626 ;  75  N.  Y.  45 ;  Ilips- 
ley  V.  K.  C.  8.  J.  (&  C.  B.  R.  R.  Co.,  88  Mo.  348;  Baird  v. 
Daly,  68  N.  Y.  548 ;  Corcoran  v.  The,  Village  of  Peelskilh 
108  id.  151 ;  Harvey  v.  N.   Y.  C.  <&  IL  R.  R.  R.  Co.,  19 
Hun,  556,  558;  Painton  v.  N.  Y.  C.  R.  R.  Co.,  83  N.  Y.  7; 
Baldvnn  v.  JV.  Y.  tfe  //.  R.  R.   Co.,  4  Daly,  314 ;  Ilayman 
y.  H.  L.  etc.  Co.,  58  N.  Y.  53 ;  Casey  v.  N.  Y.  C.  tfe  //.  R. 
R.  R.  Co.  8  Daly  220 ;  Seurles  v.  M.  E.  li.  R.  Co.,  17  J.  «fc 
8.  426  ;  Sheldon  v.  77.  R.  R.  R.  Co.,  14  N.  Y.  218  ;  Field  v. 
N.  Y.  C.  R.  R.  Co.,  32  id.  339 ;  WesifuU  v.  E.  R.  Co.,  6 
Hun,  76 ;  P.  R.  R.  Co.  v.  Henderson,  51  Pa.  St.  315  ;W.C.(Ss 
P.  R.  R.  Co.  V.  McElwee,  67  id.  311,  314;   McKee  v.  Bid- 
wdl,  74  id.  218,  225  ;  S.  L.  A  S.  F.  R.  R.  Co.  v.  Weaver,  35 
Kas.  412  ;  A.  T.  d-  S.  K  R.  Co.  v.  Retford,  18  Kas.  448-9  ; 
City  of  Emporia  v.  Schmidling,  33  id  485  ;  Martin  v.  Towle, 
59  N.  H.  31 ;  Nidley  v.  //.  C.  Co.  51  Conn.  524 ;  Bud  v.  N. 
Y.  C.  R.  R.  Co.,  31  N.  Y.  314 ;    Twomley  v.  C.  P.  N.  &E. 
R.  R.  Co.,  69  id.  158 ;  Lnlcy  v.  II.  R.  R.  R.  Co.,  17  id.  131 ; 
Corcoran  v.  TUla^e  of  Peelcskill,  108  id.  151 ;  Ernst  v.  H. 
R.  R.  R.  Co.,  39  id.  61 ;   Belsicgel  v.  N.    Y.  C.  R.  R.   Co., 
40  id.  9 ;  McGrath  v.  N.  Y.  C.  t6  II.'R.  R.  R.  Co.,  63  id.  522  \. 
Casey  v.  JV^.  Y.  C.  tfe  //.  R.  R.  It.  Co.,  8  Daly,  220;  6  Abb. 
[X.0.]104;  78  KY.618;  Sewellv.  City  of  Cohoes,  75  id.  i5, 
64 ;  1  Greenl.  on  Ev.  chap.  5,  §  113 ;  Story  on  Agency,  §§  134,. 
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135,  136,  137,  138;  Fairlee  v.  H(Uitm<i8,  10  Ves.  122,  126-9; 
Garth  V.  Ilowardy  8  Bing.  451 ;  TJiaWwirner  v.  BHncherkoff^ 
4  Wend.  394,  397 ;  Bcmk  of  Monroe  v.  Field,  2  Iim,  445 ; 
BarJcer  v.  JSinmnger,  14  N.  Y.  271 ;  Zuhj  v.  B.  li.  B.  R.  Co., 
17  id.  131 ;  WTiittalcer  v.  E,  A.  B,  B.  Co.,  51  id.  295 ;  Ander- 
4ion  V.  B.,  W.  c&  O.  B.  B.  Co.,  54  id.  384 ;  Packet  Co.  v.  Clo^ugh, 
20  Wall.  528 ;  Ilamiltoii  v.  N.  Y.  C.  B.  B.  Co.,  51  N.  Y.  109 ; 
Card,\.  N.  Y.  cfe  //.  B.  B.  Co.,  50  Barb.  39;  Matiry  v. 
Tahnage,  2  McLean,  157,  159,  160.)  The  court  properly 
refused  all  tlie  defendant's  requests  to  charge,  which  were 
refused.  {CwrpeiiterY,  SiillweU,  11  N.  Y.  61,  79;  CaldwdL 
V.  Murphy,  11  id.  416 ;  Oldfidd  v.  N.  Y.  cfe  //.  B.  B.  Co., 
14  id.  310,  315 ;  Keller  v.  N.  Y.  C.  B.  B.  Co.,  2  Abb.  Ct. 
App,  Dec.  481,  489 ;  Joneji  v.  Osgood,  6  N.  Y.  233 ;  Hunt  v. 
Mayhee,  7  id.  266,  273 ;  WincMl  v.  I/k^ls,  18  id.  558,  565  ; 
Ga/rdner  v.  Bar  den,  34  id.  433,  437 ;  Manertik  y.  E.  A.  B 
B.  Co.,  34  id.  378,  382,  383 ;  WiUetts  v.  S.  M.  Ins.  Co.,  45 
id.  45,  49 ;  EiJ^r  v.  .Y.  Y  C  B.  B.  Co.,  49  id.  47,  55 ;  Bansom 
V.  if.  Y.  (&  E.  B.  B.  Co.,  15  id.  415 ;  MatUsm  v  N.  Y.  C. 
B.  B.  Co.,  62  Barb.  364,  379 ;  Dijke  v.  E.  B.  Co.,  45  K  Y. 
113,  118;  Curtis  v.  B.  c&  8.  B.  B.  Co.,  20  Barb.  282,  284; 
Morse  V.  A.  dh  S.  B.  B.  Co.,  10  id.  621 ;  Brignoli  v.  C.  <j6 
9.  E.  B.  B.  Co.,  4  Daly,  182;  MeUHilfv.  Baker,  57  N.  Y. 
662 ;  Sheehan  v.  Edgar,  58  id.  631 ;  Lincoln  v.  8.  cfc  8.  B.  B. 
Ci?.,  23  Wind.  424 ;  Caldwell  v.  Murphy,  1  Duer,  233;  11 
N.  Y.  46 ;  Eoote  v.  Tra^y,  1  Johns.  53 ;  Aaron  v.  8.  A.  B. 
B.  Co.,  2  Daly,  127 ;  Minlck  v.  City  of  Troy,  19  Ilun,  253  ; 
Whelan  v.  JY  Y.,  L.  E.  if*  If.  B.  B.  Co.,  38  Fed.  Rep.  15 ; 
Mattesony.N.  Y.  C.  B.  B.  Co.,  62  Barb.  3()4,  379-380; 
Scott  V.  L.  et^.,  D.  Co.,  3  II.  &  C.  596,  598 ;  Hollrrook  v.  N. 
8.  B.  B.  Co.,  16  Barb.  113,  118;  12  N.  Y.  236,  244;  Ernst 
V.  IT.  B.  B.  B.  Co.,  35  id.  26 ;  Ochsenheln  v.  8haphy,  85 
id.  225 ;  Cleveland  v.  iT.  J,  8.  Co,,  68  id.  309.)  But  even  if 
there  had  been  any  single  proposition  contained  in  all  these 
twenty-five  requests  to  charge,  as  to  which  there  was  some 
technical  error ;  still  the  judgment  will  not  be  reversed  by 
reason  thereof,  because  the  charge,  as  a  whole,  and  the  eleven 
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propositions  charged  in  accordance  with  defendant's  requests,, 
presented  the  case  as  fully  and  completely  and  favorably  on 
behalf  of  the  defendants  as  ought  to  have  been  done.  {Cold- 
W9U  V.  N.  J,  S,  Co.,  47  N.  Y.  282.)  There  was  no  error  in 
admitting  or  rejecting  any  of  the  evidence  pointed  out  by  any 
of  the  defendant's  objections  and  exceptions  to  evidence. 
(Cvlhane  v.  N.  Y.  C.  <&  IL  R.  H.  R.  Co.,  60  K  Y.  133  j 
McKeever  v.  N.  F.  C.  <&  B.  R.  R.  R.  Co.,  88  id.  667.) 
The  question  of  the  excessiveness  of  plaintiffs  damages  is  not 
open  for  discussion  in  this  court  (Code  Civ.  Proc.  §  190^ 
HuM.  2 ;  Oldjield  v.  N.  Y.  &  H.  R.  R.  Co.,  14  K  Y.  310, 
319 ;  MetcalfY.  Baker,  57  id.  662 ;  Peck  v.  N.  Y.  C.  &  B. 
^.  ^.^.«?.,  70 id.  587,  592;  GaU^.N.  Y  C.  &  B.  R.  R. 
R.  Co.,  76  id.  594 ;  S.  Oil  Co.  v.  A.  Ins.  Co.,  79  id.  506,  510  j 
Kiffy.  Youmans,  86  id.  324,  327.) 

Bradley,  J.  The  action  was  brought  to  recover  damages' 
resulting  from  personal  injuries  suffered  by  the  plaintiff,  and 
alleged  to  have  been  occasioned  by  the  negligence  of  the  defend- 
ant. The  latter  was  a  corporation  of  the  state  of  Georgia,  and,, 
as  a  common  carrier  of  passengers,  was  the  proprietor  of  and 
engaged  in  running  a  steamship,  known  as  the  City  of  Savannah,, 
between  the  cities  of  New  York  and  Savannah. 

On  March  10th,  1885,  the  plaintiff  took  passage  at  New  York, 
for  Savannah,  on  that  vessel,  which  arrived  at  the  latter  place 
on  the  morning  of  the  thirteenth  of  that  month.  The  plain- 
tiff was  on  the  hurricane  deck  with  several  other  passengers. 
A  line  was  thrown  out  from  the  bow  and  secured  to  the  wharf, 
with  a  view  to  turn  the  vessel  around  before  landing.  This- 
was  usual,  and  to  accomplish  it  the  flood  tide  in  the  Savannah 
river  was  relied  upon,  but  when  the  vessel  had  turned  so  as  to 
be  about  at  right  angles  with  the  landing,  her  further  progress- 
in  turning  was  interrupted  by  slack  tide.  The  hawser  was  then 
brought  into  requisition  to  force  her  around,  and  for  that  pur- 
pose it  was  secured  at  the  proper  place  on  the  dock,  taken 
through  the  stem  chock,  and  then  carried  along  on  the  hurricane 
deck  to  the  capstan  on  the  bow,  operated  by  an  engine  beneath 
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the  deck,  and  to  prevent  the  hawser  coming  in  contact  with  the 
pilot-house,  cabins,  and  other  structures  on  the  deck,  it  was  neces- 
sary to  guy  the  hawser  away  from  them.  Tliis  was  done  by  put- 
ting it  through  a  pulley-block  with  a  loop  in  the  starboard  bow 
chock,  held  there  by  a  toggle  on  tlie  outside.  The  hawser  thus 
placed  ran  along  from  tlie  stem  on  the  deck,  near  that  side,  to  an 
through  the  block,  and  at  little  more  than  at  right  angles  from 
there  to  the  capstan,  which  was  put  in  motion,  and  the  force 
applied  was  such  that  the  toggle  suddenly  gave  way,  and  the 
hawser  sprang  forcibly  back  into  line  between  its  entrance  at 
the  stem  and  the  capstan.  The  plaintiflE  was  struck  by  it, 
knocked  down,  and  die  bones  of  one  of  her  legs  broketn. 
This  was  not  caused  by  any  fault  in  the  constmction  of  the 
ship.  It  was  well  made,  staunch,  and  fully  manned.  The 
defect  which  caused  the  calamity  was  in  the  character,  sub- 
stance, or  condition  of  the  toggle  put  into  the  loop  to  hold 
the  block,  through  which  the  line  passed,  to  its  place ;  or, 
in  the  manner  in  which  the  toggle  was  put  into  the  loop. 
The  burden  was  with  the  plaintiff  to  prove  negligence  on  the 
part  of  the  defendant.  In  view  of  the  danger  of  serious 
injury  to  passengers  on  the  deck,  which  might  result  from 
failure  to  properly  secure  the  hawser,  with  the  strain  upon  it, 
to  its  place,  the  fact,  when  and  as  it  appeared,  that  the  acci- 
dent was  caused  wholly  by  the  defective  condition  of  the 
means  employed  by  the  defendant  and  under  its  control,  was 
sufficient  to  raise  the  presumption  or  inference  of  negligence 
on  its  part,  and  to  call  upon  the  defendant  for  explanation  by 
evidence  showing  that  the  cause  of  the  injury  was  consistent 
with  the  faithful  discharge  of  its  duty  to  those  whose  safety 
as  passengers  was  intrusted  to  the  care  and  diligence  of  the 
defendant's  employees  engaged  in  operating  the  vessel.  (5W- 
brook  V.  Uiwa  cfe  Schenectddy  R.  JR.  Co.,  12  N.  Y.  236 ;  Seff^- 
man  v.  Western  B.  R.  Co.,  13  id.  9;  Bowen  v.  N.  Y. 
a  R.  R.  Co.,  18  id.  408;  CoLdweU  v.  N.  J.  Steambaai 
Co.^  47  id.  282.)  This  the  defendant  sought  to  do,  and 
gave  evidence  to  the  effect  that,  when  it  was  found  necessary 
to  use  the  force  applicable  to  the  capstan  on  the  bow  to  warp 
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the  vessel  around  to  the  dock,  the  quartermaster  was  directed 
by  the  mate  to  go  below  and  get  a  toggle ;  that  he  went  into 
the  hold  of  the  vessel  and  there  got,  brought  up,  and  used  for 
the  purpose,  a  stick  of  wood.  Assuming  that  it  was  broken 
by  the  strain  upon  it,  which  the  evidence  tends  to  prove,  it 
evidently  was  defective,  but  in  what  particular  does  not  appear, 
because  it  fell  into  the  water  and  was  not  recovered,  nor  was 
any  effort  made  to  recover  it.  There  was,  at  the  trial,  another 
stick  produced,  which  was  by  the  quartermaster  said  to  be 
similar  in  size  and  appearance  to  the  o«e  used,  and  in  respect 
to  that,  expert  evidence  was  given  that  it  was  sufficient  in  size 
and  strength  to  sustain,  as  a  toggle,  the  strain  to  which  the 
other  was  or  could  have  been  subjected  by  the  power  applied, 
or  applicable,  to  the  capstan. 

The  defective  stick  used  was  taken  from  some  wood  in  the 
hold  used  as  dunnage,  and  how  long  it  had  remained  there  as 
dunnage  does  not  appear,  or  whether  for  such  use  it  had  lain 
in  water  in  the  hold  of  the  ship  the  evidence  does  not  disclose 
other  than  by  inference.  Tlie  place  there,  where  the  stick  was 
selected  and  from  which  it  was  taken,  was  not  well  lighted  at 
the  time,  and  it  was  just  at  daylight  in  the  morning  when  it 
was  brought  out  and  used.  There  does  not  appear  to  have 
been  any  test  applied  to  ascertain  its  condition,  or  inherent 
strength,  but  the  information  relied  upon  in  that  respect  was 
dependent  solely  upon  the  appearance  it  furnished  to  the  obser- 
vation of  the  acting  quartermaster,  who  obtained  and  used  it 
for  the  purpose  to  which  it  was  applied.  He  says  it  was 
Georgia  pine,  and  he  thought  it  sufficient  for  the  toggle  when 
he  picked  it  out  in  the  hold ;  and,  that  his  opinion  was  the 
same  after  he  brought  it  on  deck.  He  also  testified  that  he 
had  seen  toggles  used  a  large  number  of  times  to  haul  vessels 
along  the  dock,  but  had  before  seen  none  used  to  warp  a  ves- 
sel around  to  the  dock,  as  was  done  in  this  instance.  It  appeared 
that  there  were  eyebolts  about  the  vessel,  and  near  the  place 
of  this  bow  chock,  and  into  which  the  block  may  have  been 
securely  hooked,  but  it  appears  that  the  method  of  using  a  tog- 
gle was  frequently  adopted  for  the  purpose  of  moving  veasels 
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at  their  docks  by  force  applied  to  lines  or  hawsers.  And  it 
may  be  assumed  that  such  means  were  ordinary  and  therefore 
approved  as  suitable.  It  is  in  view  of  that  fact,  contended  by 
the  defendant's  counsel,  that  upon  the  evidence  there  was  no 
opportunity  to  find  that  the  defendant  was  chargeable  with 
negligence.  The  evidence  aa  to  the  appearance  of  the  stick 
used  was  mainly  dependent  upon  the  testimony  of  the  quarter- 
master, who  procured  and  applied  it,  although  the  mate  saw  it 
when  it  was  brought  on  to  the  deck  and  placed  in  the  loop. 
The  other  evidence  on  the  subject  was  mostly  secondary  in 
character,  and  had  relation  to  the  stick  produced  upon  the  trial 
and  said  to  be  similiar  in  appearance  to  the  one  used.  That 
evidence  was  not  necessarily  descriptive  of  the  condition  of 
the  latter,  nor  was  the  conclusion  required  that  an  examination 
of  the  sample  disclosed  what  may  have  appeared  by  a  close 
inspection  of  that  which  proved  to  be  insufficient.  It  cannot  be 
assumed  that  the  quartermaster  did  not  act  in  good  faith  in  his 
attempt  and  purpose  to  supply  a  toggle  of  adequate  strength  to 
bear  the  strain  which  would  be  put  upon  it,  buthis  relation  to  the 
transaction  as  the  employe  of  the  defendant  was  such  as  to  l)ear 
somewhat,  for  the  consideration  of  the  jury,  upon  the  question 
of  his  credibility.  {Bean  v.  VanJVostran,  23  Wkly.  Dig.  97.) 
Although  the  stick  used  was  defective  and  unsuitable  for  the 
purpose,  there  would,  upon  the  evidence,  have  been  difficulty 
in  charging  the  defendant  with  negligence,  if  its  duty  required 
the  exercise  of  ordinary  care  only,  because  it  did  not  appear 
affirmatively  by  the  evidence  that  the  defect,  or  want  of 
strength  for  the  use  to  which  it  was  applied,  was  apparent  to 
observation,  but  the  recognized  fact  that  danger  of  serious 
injury  to  the  passengers  on  the  portion  of  the  deck,  within  the 
recoil  of  the  hawser,  likely  to  or  which  might  result  from  it 
if  it  should  break  away  from  the  guy,  was  such  as  to  impose 
upon  the  defendant  the  duty  to  exercise  something  more  than 
ordinary  diligence  for  their  protection.  The  cause  of  the  injury 
arose  from  the  apparatus  wholly  under  the  control  of  the  defend- 
ant and  furnished  and  applied  by  it.  In  such  case  the  duty 
of  the  common  carrier  to  its  passengers  is  such  as  to  raise  the 
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inference  of  negligence,  the  relief  from  the  imputation  of  which 
requires  evidence  that  the  injuiy  resuJting  to  them  came  from 
no  want  of  diligence  on  the  part  of  the  carrier.  And  the  mere 
fact  that  the  defective  condition  wae  not  observed  or  apparent, 
may  not  be  sufficient  to  effectuaUj  dispel  the  inference,  if 
there  were  means  available  by  careful  examination  or  practical 
tests  to  discover  the  cause  of  the  infirmity  in  the  defective 
appliance.  {Breen  v.  N,  Y.  O,  cfe  IT,  E.  Ji,  R,  Co,,  109  N.  Y, 
297.)     Also  see  cases  before  cited. 

It  does  not  appear  that  force  had  ever  before  on  this  vessel 
been  applied  in  the  manner  that  it  was  on  this  occasion,  or 
for  the  purpose  of  warping  her  around  to  the  wharf.  The 
vessel  was  two  hundred  and  seventy  feet  in  length,  and  her 
tonnage  exceeded  two  thousand  tons.  With  a  slack  tide  and 
the  tendency  of  the  current  down  the  river,  it  may  be  seen 
that  great  force  was  requisite  to  suddenly  turn  the  ship  by 
means  of  the  line  making  the  angles  on  its  way  from  the 
dock  to  the  capstan,  that  this  one  did  when  the  power  of 
the  capstan  engine  was  applied.  It  was  apparent  that  very 
great  strain  would  come  upon  the  toggle.  And  it  would 
be  no  answer  if  such  were  so,  that  the  requisite  strength 
of  the  appliance  was  not  appreciated  for  the  accomplishment 
of  its  purpose.  Nor  would  it  necessarily  be  sufficient  for  the 
party  intrusted  with  its  provision  to  say  he  thought  it  had  the 
necessary  firmness  and  tenacity  to  sustain  what  it  would  be 
required  to  bear.  If  such  speculation  were,  as  matter  of  law, 
sufficient  to  repel  the  permissible  inference  of  negligence, 
responsibility  might  be  quite  easily  avoided.  There  was  no 
necessity  for  experiment  on  the  occasion  in  question.  Adequate 
means  were  at  hand,  sticks  which  may  have  been  safely  assumed 
to  have  the  requisite  strength  for  the  toggle,  and  so  far  as 
appears,  one  of  the  eyebolts  on  the  ship  may  have  been  eflEect- 
nally  and  safely  used  to  hold  the  block.  In  view  of  the  entire 
evidence  upon  the  subject,  the  conclusion  was  permitted  that 
the  defendant  failed  to  exercise  the  care  and  diligence  fairly 
required  of  it;  and  that  the  injury  to  the  plaintiff  was 
occasioned  by  its  negligence.  This,  upon  the  evidence,  was 
Sickels— Vol.  LXXIII.        27 
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a  question  of  fact  properly  submitted  to  tlie  jurj'.  The  con- 
clusion that  the  plaintiff  was  free  from  contributory  uegU- 
gence,  was  clearly  warranted  by  the  evidence.  She  was  a 
cabin  passenger,  and  entitled  to  access  to  any  part  of  the  sliip 
suitable  for  passengers  to  go.  The  upper  deck  was  usually 
made  available  to  them.  On  this  occasion,  as  tlie  vessel  was 
approaching  the  dock  at  Savannah,  several  passengers  went 
upon  this  deck  and  were  there  at  the  time  of  the  injury.  It 
appears  that  the  officers  of  the  vessel,  appreciating  the  danger 
which  uiight  result  from  the  breaking  away  or  severance  of  a 
line  or  hawser,  when  used  on  the  deck  to  bring  the  vessel  to 
tKe  wharf,  usually  directed  passengers  to  get  and  remain  away 
from  tlie  place  of  such  danger.  There  is  evidence  tending  to 
prove  that  after  the  ca])stan  was  put  in  motion  on  this  occasion 
an  order  was*  given  by  the  captain,  or  master,  to  the  mate  to 
cause  the  passengers  exposed  to  the  danger,  to  move  away 
from  it,  but  before  the  order  was  executed  the  injury  occurred. 
And  by  the  evidence  of  the  i)assengers,  including  the  plaintiff, 
who  testiiied  on  the  subject,  it  appeared  that  no  order  or  direc- 
tion was  heard  in  that  respect.  Nor  can  it  be  said,  as  matter 
of  law,  that  the  ])laintiff  was  supposed  or  required,  under  the 
circumstances,  to  know  or  observe  any  danger  of  her  situation 
in  reference  to  the  cause  which  produced  the  injury,  or  from 
aiiy  cause  which  the  means  employed  in  the  use  made  of  the 
Itawser  might  furnish.  The  failure  of  the  officers  and  employees 
having  charge  of  the  vessel  to  give  timely  warning  to  the  pas- 
sengers, to  enable  them  to  avoid  the  danger,  may  also  have 
been  entitled  to  some  consideration  on  the  question  of  negli- 
gence of  the  defendant.  This  usual  precaution  may  and 
should  have  been  observed  and  executed  by  those  having  the 
movement  of  the  vessel  in  charge.  The  motions  to  dismiss  the 
complaint  were  properly  denied  by  the  trial  court. 

Of  the  numerous  recjuests  to  charge  made  by  the  defendant's 
counsel,  only  one,  which  the  court  refused,  seems  to  be  relied 
upon  by  him  on  this  review.  The  one  of  the  two  propositions 
in  that  request,  was,  that  '"the  vigilance  and  caution  to  be 
exercised  in  avoiding  disaster  should  not  necessarily  be  com- 


1890.]  Miller  v.  O.  S,  S.  Co.  211 


Opinion  of  the  Court,  per  Bradley,  J. 

mensurate  with  the  danger  that  is  imminent,  but  with  the  dan- 
ger that  is  apprehended  ;  and  the  necessity  of  circumspection 
is  qualified  by  the  absence  of  those  indications  of  peril  which 
either  precede  or  attend  tlie  approaches  of  harm."  In  the 
other  proposition  of  the  same  request  instruction  was  asked, 
that  in  determining  whether  the  defendant  was  negligent  tlie 
jury  should  inquire  whether  tlie  accident  was  one  whicli  the 
men  in  charge  of  the  vessel  had  any  reason  to  apprehend,  and 
for  that  purpose  it  was  competent  to  consider  that  the  evidence 
showed  that  the  defendant  had  repeatedly,  before  the  time  in 
question,  "performed  in  the  very  same  manner,  the  very  same 
operation  during  which  this  accident  occurred,  without  acci- 
dent or  injury."  The  part  here  last  stated  of  the  proposition 
was  not  supported  by  evidence  appearing  in  the  record.  It 
does  not  api)ear  that  ever  before,  the  method  and  means 
adopted  and  applied  in  this  instance  were  on  this  vessel  used  to 
warp  her  around  to  the  dock,  or  that  the  hawser  had  before 
upon  this  vessel  been  placed  on  the  deck  supported  by  a  guy 
and  operated  by  the  bow  capstan  for  any  purpose  as  was 
attempted  to  be  done  at  this  time.  The  court  for  that  reason 
could  not  properly  have  charged  fully  as  requested. 

But  the  evident  purpose  of  the  request  had  relation  to  the 
degree  of  care  imposed  upon  the  defendant.  The  requirement 
of  the  higher  degree  of  care  is  not  necessarily  dependent  upon 
actual  apprehension  of  danger,  but  upon  the  dangerous  conse- 
quences which  are  likely  to  result  from  a  defective  condition  of 
machinery  and  appliances  where  persons  are  so  situated  as  to 
enable  them  to  rely  for  protection  upon  the  diligence  of  those 
having  the  control  and  operation  of  the  means  employed. 
This  is  especially  applicable  to  common  carriers  of  passengers, 
although  injuries  may  result  from  causes  from  which  danger 
may  not  he  apprehended,  if  due  care  be  observed  by  the  passen- 
ger. In  the  latter  case  the  carrier  would  be  held  responsible 
for  the  want  of  ordinary  care  only.  Such  was  the  case  of 
Kelly  V.  Manhattan  li.  Co,  (112  N.  Y.  448)  and  some  other 
cases  cited  by  the  defendant's  counsel.  But  in  the  present 
case  it  appears  that  danger  of  possible  injury  was  apprehended 
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by  those  charged  with  the  responsibility  of  the  mauagementof 
the  vessel ;  and  that  there  was  cause  for  the  apprehension  of 
serious  injury  to  passengers  exposed  to  the  danger,  in  the  event 
that  the  hawser  or  its  restraining  appliances  should  yield  and 
give  w^ay  to  the  force  applied  to  accomplish  the  purpose  in 
view,  was  demonstrated  by  the  result.  The  exception  to  such 
refusal  to  charge  was  not  well  taken. 

It  was  not  error  to  submit  to  the  jury  the  question  whether 
it  was  carelessness  on  the  part  of  the  defendant  in  placing  the 
toggle  in  such  position  that  it  fell  out  or  through  the  loop  into 
the  water,  if  they  found  that  it  was  so  placed.  The  view  of 
the  court  evidently  was,  as  appears  by  the  charge,  that  the 
toggle  was  broken  by  the  strain  upon  it,  but  there  was  some 
evidence  from  which  it  might  be  inferred  that  it  was  put  pe^ 
pendicularly  into  the  loop,  while  the  weight  of  evidence  was 
that  it  was  inserted  horizontally.  The  portion  of  the  charge 
excepted  to  had  relation  to  the  evidence  that  it  was  perpendicu- 
larly placed  into  the  strap,  and  in  that  view  the  circumstances 
were  such  as  to  permit  the  submission  to  the  jury  of  the  ques- 
tion that  was  submitted  to  them  in  that  respect.  Immediately 
after  the  toggle  gave  way  one  of  the  capstan  bars  was  effect- 
ually used  to  supply  its  place  and  the  ship  warped  around  to  the 
dock.  The  defendant's  exception  was  to  the  evidence  that  the 
bar  was  made  use  of  for  a  toggle.  Those  bars  were  near  the 
bow  capstan  on  the  deck,  they  were  ash  timber  and  apparently, 
and  in  fact,  of  adequate  strength  for  the  toggle.  The  use  of 
the  bar  was  in  the  transaction  of  bringing  the  vessel  to  the  dock 
continued.  Its  use  proved  that  this  might  be  accomplished  in 
that  manner  by  existing  adequate  means.  This  did  not  come 
within  the  rule  which  excludes  evidence  of  subsequent  change 
of  conditions  to  obviate  what  might  be  regarded  as  a  recur- 
rence of  that  which  may  have  happened  on  a  prior  occasion. 
It  was  an  efficient  supply  of  the  demand  required  at  tlie  time 
to  accomplish  that  which  was  then  in  progress.  And  the 
reception  of  the  evidence  was  not  error. 

The  other  exceptions  to  which  attention  has  been  called  by 
the  learned  counsel  for  the   defendant,  have  been  carefully 
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considered  and  none  of  tliem  seem  to  point  to  error  in  the 
rulings  of  the  court. 

The  judgment  should  be  aflBrmed. 

All  concur,  except  Pottek,  J.,  not  sitting. 

Judgment  affinned. 

■118    2181 

In  the  Matter  of  the  Application  of  George  N.  Ladue  et  aL  r^^  ^' 

for  Leave  to  Sell  Real  Estate.  |i87  m\ 

Where  an  owner  of  a  tract  of  land  conveys  a  portion  thereof  by  deed  which 
bounds  the  land  conveyed,  by  a  street  described  as  laid  out  upon  a  map, 
and  provides  that  it  shall  actually  be  laid  out  of  a  given  width  within  a 
given  time,  the  presumption  is,  the  conveyance  carries  the  fee  to  the 
center  of  the  street. 

As  ))etween  grantor  and  grantee  a  street  is  created  where  land  clearly 
defined  as  to  extent  and  location  is  devoted  to  that  end  by  the  grant, 
although  it  is  not  then  in  condition  to  be  used  tis  a  street. 

In  such  (ase  it  may  with  propriety  be  referred  to  in  the  deed  as  an  intended 
street ;  the  reference  being  to  physical  condition,  not  to  title. 

In  1795,  one  S.,  being  the  owner  of  a  large  tract  of  land  situate  in  the  city 
of  New  York,  executed  a  deed  of  a  small  portion  thereof  lying  in  the 
center  of  the  tract.  The  land  conveyed  was  described  as  beginning  at  tho 
Dorthermost  comer  of  a  meadow  belonging  to  S.,  which  was  part  of  the 
land  conveyed,  and  as  bounded  on  one  side  by  land  of  S. , "  intended  for  a 
road  of  two  rods  in  width,"  as  would  appear  by  a  **  survey  or  map  "  stated 
to  have  been  made.  The  deed  contained  a  covenant  on  the  part  of  the 
grantor  "that  the  road  of  two  rods  wide,  as  aforesaid,  to  run  along 
and  adjoin  tJie  southerly  and  westerly  sides  of  the  premises  *  ♦  * 
according  to  the  aforesaid  survey  or  map  shall  be  laid  out  accordingly 
and  run  from  the  Bloomingdale  road  within  one  year  from  the  date 
hereof,  and  ever  kept  open  from  that  time."  There  was  no  way  of 
approach  to  the  premises  conveyed  except  by  the  road  provided  for.  The 
grantor  subsequently  conveyed  the  lands  opposite  bounding  them  by  said 
road.  The  lane  or  road  was  used  as  such  until  1846 ;  it  was  abandoned  as 
a  street  in  1868  pursuant  to  the  act  of  1867.  (Chap.  697,  Laws  of  1867.) 
There  had  never  been  any  adverse  claim  or  possession  on  the  part  of  S. 
or  his  suocessors  in  interest,  and  during  that  time  awards,  under  the 
power  of  eminent  domain,  had  been  made  to  persons  claiming  title  to 
the  road  through  the  deed  in  question.  In  proceedings  to  compel  a 
purchaser  to  take  title  under  a  contract,  to  convey  to  him  to  the  center 
of  the  road,  held,  that  said  deed  gave  title  to  the  center ;  and  that  the 
vendor,  who  showed  title  thereunder,  was  entitled  to  the  relief  sought. 
Matt  V.  Matt  (68  N.  Y.  246),  distinguished. 
In  re  Ladue  (22  J,  &  S.  628),  reversed. 
(Argued  November  26,  1889;  decided  January  14.  1890.) 
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Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  March  14,  1887,  which 
affirmed  an  order  of  the  Special  Term,  denying  a  motion  to 
compel  Emerson  Coleman  a  purchaser,  to  complete  his  con- 
tract for  the  purchase  of  certain  real  estate. 

Prior  to  1795  one  Samuel  Still  well  owned  a  tract  of  land  in 
the  city  of  New  York  that  is  now  substantially  encompadsed 
by  Eighth  and  Eleventh  avenues  and  Eighty-fourth  and  Eighty- 
ninth  streets  in  said  city.  On  the  13th  of  September,  1886, 
Charles  Dickinson,  as  the  special  guardian  of  Pomeroy  and 
Noi-ton  Ladue,  infants,  entered  into  a  contract  in  the  usual 
form  with  Emerson  Colemaa  for  tlie  sale  of  two  undi- 
vided eighteenths  of  a  small  portion  of  said  tract  and  thereby 
agreed  in  substance  to  convey  to  such  purchaser  the  fee  sim- 
ple of  said  interest,  upon  payment  of  the  consideration 
named.  The  contract  was  duly  approved  by  the  court  and 
no  question  was  raised  as  to  its  fonn  or  substance,  but  when 
the  time  for  performance  arrived  Mr.  Coleman  notified 
the  special  guardian  that  he  declined  to  complete  the  pur- 
chase because  a  good  title  could  not  be  conveyed  to  that 
part  of  the  premises  formerly  used  as  an  old  lane,  known 
as  Still  well's  road.  A  motion  to  compel  performance  was  there- 
upon made  in  belialf  of  the  special  guardian  based  upon  an 
affidavit  setting  forth  a  history  of  the  title  and  a  copy  of  the 
maps,  records  and  deeds  deemed  material,  and,  among  others, 
a  deed  from  said  Stillwell  and  wife,  to  Samuel  S.  Bowne,  dated 
December  31,  1795.  In  opposition  to  the  motion,  an  afiSdavit 
was  read  in  behalf  of  Mr.  Coleman,  who,  without  denying  any 
material  fact  alleged  in  the  moving  papers,  stated  that  he  was 
ready  and  willing  to  complete  the  purchase  provided  a  good 
and  sufficient  title  could  be  given  him ;  that  an  old  road  known 
as  Stilwell's  lane  or  road,  formerly  ran  through  the  premises 
in  question  ;  that  the  title  to  the  land  in  such  road  was  not 
good  or  marketable,  because  the  roadbed  wa>?  never  conveyed 
to  anyone  by  said  Stilwell,  who  at  the  time  of  his  conveyance 
to  Bowne,  owned  other  lands  adjoining  said  road,  and  also 
adjoining  the  land  conveyed  by  said  deed ;  that  he  also  owned 
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a  large  quantity  of  land,  not  adjoining  tlie  road,  but  so  situated 
that  it  had  no  access  to  any  highway  except  over  said  road ;  that 
in  his  conveyances  to  other  purchasers,  lie  did  not  give,  by 
express  words,  any  riglit  of  way,  either  over  the  road  in  question 
or  over  another  road  that  he  had  laid  out  connecting  therewith, 
called  Spring  street ;  that  there  remained  to  Stilwell,  after  he 
had  given  the  deeds  mentioned  in  the  moving  papers,  no  means 
of  access  to  his  other  lands  except  the  Stilwell  road,  and  that 
his  grantees  had  no  way  to  their  respective  lands  other  than 
that  roatl ;  that  a  calculation  of  the  size  of  the  tracts  conveyed 
by  the  various  deeds  from  Stilwell,  shows  that  the  land  in  the 
roads  is  not  included  in  the  area  of  the  tracts  as  mentioned  in 
the  descriptions  and  that  the  part  of  the  premises  in  question 
included  in  the  old  road  was  never  enclosed  until  within  the 
last  few  years.  It  appeared  that  said  lane  was  used,  "as  a 
public  road  from  1822  to  184(1,"  but  that  it  was  abandoned  as 
a  street  in  1868,  pursuant  to  chapter  697,  Laws  1867. 
Further  facts  appear  in  the  opinion. 

William  Pierpimt  Willmnis  for  appellant.  The  deed  from 
Samuel  Stillwell  to  Sanmel  S.  Bowne  carried  title  to  the  cen- 
ter of  Stillwell  road.  {Mott  v.  Matt,  68  N.  Y.  258 ;  Ju  CI  R 
Ins.  Co.  V.  St^^em,  87  id.  291 ;  Bissell  v.  ^V.  Y.  C,  It  R.  Co., 
23  id.  61  ;  PolUek  v.  Morris,  19  J.  &  S.  112;  Greer  v.  N. 
Y.  *a  ifc  //.  li.  li.  IL  Co.,  37  Hun,  346 ;  Bliss  v.  Johnson, 
73  N.  Y.  529;  Miiier  v.  Mayor,  etc,  5  J.  &  S.  171  ;  Story  v. 
EI  R.  li.  Co.,  90  N.  Y.  145  ;  A.  I).  Co.  v.  Leavitt,  54  id.  35  ; 
Jones  v.  Conrnan,  2  Sandf.  234 ;  LivimjsUoie  v.  Ten  Broeck, 
16  Johns.  14;  Phillips  on  Evidence  [4th  Am.  ed.],  802; 
French  v.  Carhart,  1  N.  Y.  96;  Putzel  v.  Van  Btmnt,  8 
J.  &  S.  501.)  There  is  now  no  right  of  way  over  Stillwell  road 
which  can  be  urged  as  an  encumbrance  upon  the  title.  (Laws 
1867,  chap.  697.) 

Edmnnd  Coffin,  Jr.,  for  respondent  The  deeds  of  Still- 
well to  Bowne  and  W(X)l8C»y  did  not  convey  any  estate  in  the 
land  in  the  Stillwell  road,  but  only  an  easement  to  use  this 
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land  as  a  road.  {Hummer  v.  //.  C,  It  R,  Ok,  96  N.  Y.  18 ; 
Hall  V.  W.  ir.  P.  Co,,  24  N.  Y.  Wkly  Dig.  494 ;  Boohmun  v. 
Knrzman,  94  N.  Y.  272 ;  Mott  v.  J/o^^,  id^  id.  246 ;  PerWw 
V.  N.  Y.  a  R,  R.  Co.,  36  id.  120;  Baldwin  v.  City  of  Buf- 
falo, 35  id.  375;  Cady  v.  CW^y^r,  19  id.  256;  Bis%eU  v.  N, 
Y,  a  R.  R.  Co.,  23  id.  61 ;  Perrin  v.  N.  Y.  C.  R.  R.  Co., 
36  id.  120;  Peoph  y.  Colgate,  67  id.  512;  MTitt^s  Bank  v. 
NichoU,  64  id.  65 ;  EnglUh  v.  Brennar,  60  id.  609 ;  MoU  v. 
Mott,  68  id.  246;  K.  C.  F.  Lis.  Co.  v.  Stei^ei^,  87  id.  287; 
Story  V.  iV.  Y.  El.  R.  R.,  90  id.  122,  161,  162,  180-183; 
Husmer  v.  B.  C.  R.  R.  Co.,  96  id.  18 ;  People  ex  rd.  v. 
Jones,  112  id.  597.)  The  a<?t  of  1867,  bo  far  as  it  is  relied 
upon  to  give  title  to  this  roadbed  in  the  proposed  grantors, 
is  unconstitutional  and  void.  {N.  F.  S.  B.  Co.  v.  Bachrawn, 
66  N.  Y.  261 ;  Nemma^i  v.  Nellis,  97  id.  285  ;  People  v.  Kerr, 
27  id.  188 ;  Cady  v.  Conger,  19  id.  256 ;  Valentine's  Laws, 
1176;  Rexford  v.  Knight,  11  K  Y.  308;  B.  P.  ConCry. 
A  mistrong,  45  id.  234 ;  Heath  v.  Bannore,  50  id.  302 ;  Heard 
v.  City  of  Brooklyn,  60  id.  242 ;  Oooley  on  Const.  Lim.  556, 
559 ;  Fearing  v.  Imcin,  55  N.  Y.  486 ;  King  v.  Mayor,  etc., 
102  id.  171;  In  re  John  ik  Cherry  Streets,  19  Wend.  659; 
People  ex.  rel.  v.  Aste7i,  49  IIow.  Pr.  405  ;  62  N.  Y.  623 ;  In 
re  Barclay,  91  id.  430 ;  WifUains  v.  N.  Y.  C.  R.  R.  Co.,  16 
id.  97 ;  PeopU  v.  Kerr,  27  id.  188 ;  Kehey  v.  Kin^,  1  Trans. 
App.  133 ;  PeopU  v.  Law,  34  Barb.  494 ;  Story  v.  N.  Y.  El 
R.  R.  Co.,  90  N.  Y.  122 ;  Van  Amringe  v.  Bam^U,  8  Bosw. 
357;  Mottw  Mayor,  etc.,  2  Hilt.  358;  Embtiry  v.  Connor, 
3  N.  Y.  511 ;  UUne  v.  N.  Y.  C.  (6  IL  R.  R.  R.  Co.,  101  N. 
Y.  98;  Lihr  v.  M.  E  R.  R.  Co.,  10.4  id.  268;  1  Van 
Schaick's  Laws,  303.) 

George  Iloadly  for  other  parties  in  interest.  Stillwell  road 
was  a  public  road  of  the  city  of  New  York  until  vacated  by 
law.  {Bi4isell  v.  iV".  Y.  C.  R.  R.  Co.,  23  N.  Y.  61 ;  Peo- 
pie  V.  Lochfelm,  102  id.  1 ;  LJriggs  v.  Phillips,  103  id.  77 ; 
Gerard  on  Titles  to  Real  Estate,  736.)  The  deed  of  Samuel 
Stillwell  to  William  W.  Woolsey  conveyed  title  to  the  south 
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half  of  Stillwell  road.  {BisseU  v.  N,  Y.  C,  R,  R,  Co,^ 
23  N.  Y.  63 ;  White's  Bank  v.  XichoU,  64  id.  70 ;  MoU  v. 
M(M,  68  id.  252  \  K.  C\  F.  Iuh.  Co,  v.  Stm^ens,  87  id.  293.) 

Vann,  J.  It  is  conceded  that  the  respondent  was  not 
bound  to  fulfill  unless  at  the  time  fixed  for  the  completion  of 
the  contract  a  good  and  sufficient  deed,  conveying  to  him  the 
fee  simple  of  the  interest  contracted  for,  should  be  delivered 
or  tendered.  No  question  is  raised  as  to  the  method  of  pro- 
cedure, or  as  to  a  formal  tender,  and  the  objections  to  the  title 
are  confined  to  that  part  of  the  premises  agreed  to  be  conveyed 
over  which  the  old  Stilwell  road  formerly  passed.  The  main 
point  of  contention  is  whether  the  deed  from  Stilwell  to 
Bowne  conveyed  the  northerly  half  of  that  road,  or  only  an 
easement  or  right  of  way  over  it.  The  following  are  the  mate- 
rial portions  of  that  deed,  commencing  with  the  description  of 
the  premises  conveyed,  viz.:  "All  these  certain  pieces  of 
meadow,  cleared,  upland,  and  woodland,  situate,  lying  and 
being  in  Bloomingdale  in  the  Count}'  and  State  of  New  York 
*  *  *  bounded  as  follows,  viz. :  Beginning  at  the  norther- 
most  comer  of  the  meadow  belonging  to  Samuel  Stilwell  *  *  * 
and  running  thence  j*outh  *  *  *  five  chains  and  ten  links 
along  the  land  of  the  said  Stilwell  intended  for  a  road  of  two 
rods  in  width."  The  description  then  continues,  embracing 
many  courses  and  distances,  and  closes  with  the  words  "to 
the  place  of  beginning,  according  to  a  survey  of  the  same  by 
Cassimer  Th.  Guerck,  city  surveyor,  bearing  date  the  fifth  day 
of  December  one  thousand  seven  hundred  and  ninety-five; 
containing"  a  specified  quantity  of  land,  "bounded  on  the 
south  on  the  land  of  said  Stilwell  intended  for  a  road  of  two 
rods  in  width ;  on  the  east  on  the  lands  of  said  Stilwell  and 
northerly  on  the  lands  of  said  Stilwell  and  Robert  L.  Bowne 
as  will  appear  by  the  aforesaid  survey  or  map."  After  the 
habendum  clause  was  the  f  ollo^ving  covenant :  "  And  the  said 
Samuel  Stilwell  doth  hereby,  for  himself,  his  heirs,  executors, 
administrators  and  assigns,  covenant,  promise  and  grant  unto  the 
said  Samuel  S.  Bowne,  his  heirs,  executors,  administrators  and 
SiCKEUS— Vol.  LXXIII.        2S 
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assigiiB  *  *  *  that  the  road  of  two  rods  wide,  as  aforesaid, 
to  run  along  and  adjoin  the  southerly  and  westerly  sides  of  the 
premises  hereinbefore  granted  to  Samuel  S.  Bowne,  according 
to  the  aforesaid  survey  or  map,  shall  be  laid  out  accordingly  and 
run  from  Bloomingdale  road  within  one  year  fronr  the  date 
hereof  and  ever  kept  open  from  that  time."  There  was  also 
a  covenant  to  warrant  and  defend  in  the  usual  form.  The 
premises  thus  conveyed  were  but  a  small  part  of  the  Stilwell 
fann,  taken  from  the  center  thereof,  with  no  way  of  approach 
thereto  except  the  road  provided  for  in  the  deed.  There  is  no 
evidence  before  us  that  there  was  any  survey  or  map  of  the 
entire  tract  in  existence  at  the  date  of  said  deed,  for  it  will  be 
observed  that  reference  is  made,  in  the  description,  simply  to 
"  a  survey  of  the  same,"  meaning  the  land  conveyed,  and  in 
a  subsequent  part  of  the  instrument  to  "  the  aforesaid  survey 
or  map,"  referring  back  to  the  one  mentioned  in  the  descrip- 
tion. In  a  later  deed,  dated  July  10,  1799,  whereby  Stilwell 
conveyed  premises  south  of  the  road  and  opposite  those  trans- 
ferred by  the  conveyance  now  under  consideration,  allusion  is 
made  to  "  a  survey  and  map  of  the  farm  of  Samuel  Stilwell " 
made  by  the  city  surveyor  "  in  the  year  seventeen  hundred 
ninety-six."  What  is  supposed  to  be  a  copy  of  tha-t  map  was 
produced  upon  the  motion,  showing  on  its  face  that  it  was 
"  surveyed  January,  1796,  by  Cassimer  Th.  Guerck  for  Samuel 
Stilwell,"  and  also  showing  the  lane  in  question,  extending 
from  the  Bloomingdale  road  to  Spring  street.  The  map 
alluded  to  in  the  Bowne  deed,  however,  was  not  produced, 
but  we  think  that  the  road  was  laid  down  upon  it,  because 
Stilwell  in  his  deed  to  Bowne  covenants  to  lay  out  "  the  road  " 
not  "  a  road,"  "  according  to  the  aforesaid  survey  or  map," 
along  the  southerly  or  westerly  sides  of  the  premises  conveyed. 
The  words,  "  the  road,"  as  used,  imply  an  existing  road,  as 
laid  out  either  upon  tlie  land,  or  on  the  map,  and  the  expres- 
sion "  according  to  the  aforesaid  survey  or  map  "  refer  to  "  the 
road,"  which  was  the  object  of  the  covenant,  and  not  to  "  the 
premises  hereinbefore  granted,"  which  are  referred  to  simply 
for  the  purpose  of  describing  the  road.     Whether  the   maps 
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are  identical  or  not,  therefore,  the  result  is  a  conveyance 
according  to  a  map,  upon  which  the  land  granted  was  repre- 
sented as  abutting  upon  a  street,  with  a  covenant  that  the 
street  should  be  laid  out  within  one  year  and  ever  kept  open 
from  that  time.  The  question  now  arises,  what  is  the  extent 
of  such  a  grant  ?  Does  it  go  to  the  margin  or  to  the  center  of 
the  road  as  laid  down  upon  the  map  ?  This  depends  upon  the 
intention  of  the  parties  as  gathered  from  the  tenns  of  the 
deed,  the  situation  of  the  land  and,  where  there  is  doubt  as  to 
the  intent,  from  the  practical  construction  of  tlie  grantor  and 
grantee  and  their  successor  in  title.  {French  v.  Carhart^  1 
N.  Y.  96 ;  Putzd  v.  Van  Brunt^  8  J.  &  S.  501 ;  Livingston 
V.  Ten  Broeck,  16  John.  14  ;  Cowen  &  Hill's  Notes  to  Phillips 
on  Evidence,  No.  626,  p.  802.) 

The  construction,  in  case  of  ambiguity,  should  be  most  favor- 
able to  the  grantee.  {Jackson  v.  Hudson^  3  John.  375  }  Jack- 
son  V.  Blodgett^  16  id.  172;  Gifford  v.  First  Pres,  Soc.  56 
Barb.  114.)  The  presumption  is  that  a  coni^eyance  of  land 
bounded  by  an  existing  street  carries  the  fee  to  the  center, 
because  a  narrow  strip,  such  as  half  of  a  street,  is  much  more 
valuable  to  the  grantee  than  to  the  grantor  and  the  parties 
are  supposed  to  have  so  dealt  with  the  property  as  to  bring 
out  its  greatest  value.  {Bissell  v.  N.  Y.  C\  li.  R.  Co.  23  N.  Y. 
61 ;  Wager  v.  T.  U,  R.  Co,  25  id.  526 ;  Perrin  v.  N.  Y. 
a  R.  R,  Co.  36  id.  120  ;  WaUace  v.  Fe^,  50^id.  694;  MoU 
V.  Mott,  68  id.  246 ;  Kings  Co.  Fire  In^.  Co.  v.  Stevens,  87 
id.  287 ;  Sterry  v.  N.  Y.  El.  R,  R.  Co.  90  id.  122,  161.) 

What  is  the  presumption  when  the  deed  treats  the  street  as 
existing  upon  a  map  according  to  which  the  conveyance  is 
made  and  provides  that  it  shall  be  laid  out  of  a  given  width 
within  a  given  time  ?  Would  not  the  reason  of  the  rule  extend 
the  presumption  to  that  state  of  affairs  also  ?  T'^nder  such  cir- 
cumstances, as  between  grantor  and  grantee,  for  the  purpose 
of  ascertaining  the  extent  of  the  grant,  should  not  the  street 
be  regarded  as  practically  in  existence  at  the  date  of  the  deed  ? 
Does  not  such  a  conveyance,  of  itself,  make  a  street,  so  far  as 
the  parties  thereto  are  concerned,  by  appropriating  the  land 
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to  that  purpose  ?  Even  if  one  part  of  the  instrument  refers 
to  such  land  a^  "  intended  for  a  road,"  or  street,  should  not  that 
expression,  as  well  as  the  covenant  to  lay  out,  when  construed 
in  connection  with  a  map  upon  which  the  street  appears  as 
actually  laid  out,  be  held  to  refer  to  the  development  of  the 
street  for  practical  use  by  the  removal  of  fences  and  obstruc- 
tions ?  As  between  grantor  and  grantee  a  street  is  created 
when  land,  clearly  defined  as  to  extent  and  location,  is  devoted 
to  that  end  by  the  grant,  whether  it  is  then  in  a  condition  to 
use  as  a  street  or  not,  although  it  would  only  be  a  street  on 
paper  until  actually  opened.  Under  such  circumstances  the 
parties  might,  with  propriety,  i*efer  to  it  in  the  grant  as  an 
intended  street,  because  not  actually  worked  and  used.  Thus 
the  reference  would  be  to  physical  conditions,  not  to  title. 
This  view  is  confirmed  by  the  fact  that  the  grantor  was  to 
have  one  year  within  which  to  lay  out  the  road,  as  he  would 
need  time  to  remove  trees,  fences,  etc.,  but  not  to  pass  title,  or 
dedicate  a  street. 

In  BimeJl  v.  X,  Y,  C.  R,  li.  Co.  {snpra)  the  owner  of 
one-half  of  a  city  block  conveyed  parcels  thereof  to  several 
purchasers,  by  lot  numbers,  "  reference  being  had  to  the  allot- 
ment and  survey  made  by  Elisha  Johnson."  This  survey 
showed  the  lots  as  fronting  upon  a  street,  which,  however,  was 
merely  projected  and  was  never  accepted  by  the  public,  and 
was  not  named  in  the  deeds.  The  dimensions  of  the  lots,  in 
some  instances,  were  so  stated  as  to  exclude  the  street.  It 
was  held  that  as  between  the  owner  and  his  grantees  the 
proposed  street  was  in  fact  a  street,  which  they  had  the 
right  to  use  as  such  the  moment  the  conveyances  were 
made,  although  as  to  the  public  generally  it  could  not 
become  a  street  until  accepted  by  official  act  or  common 
user.  "As  between  them  and  him,''  the  court  said,  "  his  con- 
veyances, jy<?/'  se^  dedicated  it  to  their  use  as  a  street"  and  that 
as  to  them  he  could  not  be  allowed  to  say  it  was  not  a  street. 
It  was  further  held  that  the  title  passed  by  the  several  convey- 
ances to  the  center  of  the  street.  Thus  the  deeds  operated 
not  only  to  create  the  street,  but  also,  through  the  presumption 
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arifiing  from  the  fact  that  it  was  a  street,  to  extend  the  grant 
to  the  center  thereof.  This  result  did  not  depend  upon  expreBs 
language,  but  upon  the  presumed  intent  of  the  grantor.  A 
like  result  must  follow  the  deed  under  consideration,  unless  the 
usual  presumption  is  clearly  rebutted  by  the  language  used 
therein. 

The  expression,  near  the  close  of  the  description,  "  bounded 
on  the  south  by  the  land  of  said  Stilwell  intended  for  a  road," 
when  considered  with  the  expression  at  the  commencement  of 
the  description,  "beginning  at  the  northernmost  comer  of  the 
meadow  belonging  to  Sanmel  Stilwell,"  shows  that  the  grantor 
alluded  to  all  the  land  as  his  for  the  purposes  of  description 
until  the  conveyance  should  take  effect.  As  he  did  not  intend 
to  reserve  the  "  meadow  belonging  to  Sanmel  Stilwell,"  which 
was  a  part  of  the  property  conveyed,  can  it  be  said  that  he 
intended  a  reservation  by  the  expression  first  named  ?  Did  he 
not  in  both  cases  treat  the  land  as  his  own  for  convenience  of 
description  merely? 

Much  importance  was  attached  in  the  opinion  below  to  the 
covenant  to  lay  out  within  a  year,  which  was  regarded  as 
unnecessary  if  the  title  passed  to  the  center  of  the  street.  It 
will  be  noticed  in  this  connection  that  in  no  part  of  the  deed 
was  any  right  given,  in  terms,  to  use  the  road.  Still  the 
grantee  would  have  been  partially  protected,  because  he  pur- 
chased on  the  faith  of  the  map  showing  the  road,  but  what 
would  be  the  result  if  the  map  were  lost  ?  Something  in  the 
nature  of  the  covenant  was  therefore  necessary  as  permanent 
evidence  of  his  rights.  Moreover,  as  the  map  did  not  specify 
the  width  of  the  road  and  the  deed  only  regulated  its  width  as 
it  passed  by  the  premises  conveyed,  the  covenant  was  necessary 
to  secure  a  road  of  the  desired  width  from  those  premises  to 
the  Bloomingdale  road.  The  resei-vation  by  the  grantor  of  a 
given  time  within  which  to  lay  out  the  road,  as  well  as  the 
agreement  that  it  should  be  forever  kept  open,  also  explain 
the  necessity  of  the  covenant,  which  should  not  be  so  con- 
strued as  to  cut  down  the  extent  of  the  grant  unless  the 
language  used  clearly  requires  it. 
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The  case  of  MoU  v.  Moti  {8upra\  is  relied  upon  by  both 
parties  to  this  appeal.  That  case  involved  the  question 
whether  several  conveyances  carried  the  title  to  the  center  of 
a  certain  private  lane.  The  deeds  were  according  to  a  map, 
which,  however,  was  not  furnished  to  the  court.  The  descrip- 
tion ran  to  the  side  of  the  lane  and  thence  along  the  same, 
which  was  held  to  mean  along  the  side  of  the  lane.  The  lane 
was  not  necessary  to  the  convenient  occupation  of  the  land 
granted,  which  fronted  upon  a  public  highway.  The  grantors 
still  owned  land  to  which  the  lane  was  convenient  if  not  neces- 
sary as  a  means  of  access.  ''  There  was  a  reason,  therefore," 
as  was  said  by  the  court,  ''  why  the  grantors  might  desire  to 
reserve  the  lane,  while  the  grantees  had  no  perceptible  interest 
in  keeping  it  up  as  a  lane  or  passageway."  The  privilege  of 
using  the  lane  "  from  time  to  time  and  at  all  times  forever 
hereafter  with  servants,  laborers,  horses,  etc.,"  was  expressly 
granted  upon  the  condition,  however,  that  the  grantee  was  to 
pay  his  part  of  the  expense  of  keeping  it  in  repair.  It  was 
held  that  the  express  grant  of  an  easement  in  the  lane,  in  the 
light  of  the  surrounding  circumstances,  showed  an  intent  to 
limit  the  fee  granted  to  the  land  outside  of  the  lane.  Refer- 
ring to  the  grant  of  a  right  to  use  the  lane  the  court  said : 
*'  Standing  as  it  does  in  juxtaposition  with  the  descriptioji  of 
the  land  and  following  it,  and  purporting  to  describe  a  separate 
and  distinct  right  granted,  to  the  passing  of  which  the  clause 
was  thought  necessary,  it  is  part  of  the  description  of  the 
whole  premises  and  all  the  rights  granted,  and  avows  the  intent 
to  be  in  accordance  with  the  words  of  the  grant,  viz. :  to  grant 
the  land  described  and  an  easement  in  lands  outside  of  the 
actual  boundaries." 

We  think  Mott  v.  MoU,  far  from  being  in  conflict  with 
Busell  V.  ]V,  Y,  C.  li,  Co.^  or  with  the  views  herein  expressed, 
is  an  authority  in  line  therewith,  applying  the  same  principles 
to  a  diflferent  state  of  facts.  This  appeal  presents  a  case  witli 
three  important  facts,  which  together  must  control  the  decision : 
(1)  A  conveyance  by  a  map  showing  the  street ;  (2)  non- 
accessibility  to  the  land  conveyed  except  over  such  street ;  (3) 
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an  omission  to  convey  an  easement  in  the  street.  The  Mott 
case  had  only  the  first  of  these  features,  for,  while  the  convey- 
ance in  that  case  was  by  map,  there  was  access  to  the  premises 
by  a  public  highway,  independent  of  the  ])rivate  lane,  and  the 
grant  in  express  terms  of  a  right  of  way  over  the  latter.  Ordi- 
narily, the  grant  of  an  easement  implies  a  reservation  of  the  fee 
and  where  no  privilege  of  user  is  given,  it  indicates  that  none 
was  deemed  necessary  by  the  parties. 

We  do  not  think  that  tlie  ])resumption  arising  from  the 
three  facts  mentioned  above  is  rebutted  by  the  language  of  the 
deed  and  hence  that  the  title  passed  to  the  center  of  the  street. 
These  views  are  confirmed  by  the  subsequent  history  of  the 
road,  including  the  conveyance  of  the  premises  opposite  those 
in  question  from  Stilwell  to  Woolsey  in  July,  1799,  where 
the  course  is  to  Stil well's  road  and  tlience  along  said  road 
according  to  the  Guerck  map.  It  is  improbable  that  if  the 
grantor  had  intended  to  reserve  the  northerly  half  of  the  road 
he  would  not  have  reserved  the  southerly  half  also.  The 
record  shows  that  there  never  has  been  any  adverse  claim  or 
possession  on  the  part  of  Stilwell,  or  his  successors,  or  anyone 
else,  in  or  to  any  part  of  said  premises  and  that  since  1846  the 
lane  lias  not  been  used  or  claimed  by  anyone  as  a  road.  For 
upwards  of  ninety  years,  therefore,  there  has  been  an  entire 
abandonment  by  Stilwell  and  his  representatives  of  any  claim 
to  the  roadbed,  although  during  that  time  awards  under  the 
power  of  eminent  domain  have  been  made  to  pei-sons  claiming 
title  to  the  road  through  the  deed  in  question  and  others. 

This  case  illustrates  the  importance  of  the  presumption  upon 
which  our  decision,  rests.  In  an  early  day  when  land  was 
cheap  Stilwell  conveyed  part  of  a  farm  that  is  now  in  a  crowded 
city  and  of  great  value.  To  hold  that  he  intended  to  reserve 
the  fee  of  a  street  with  reference  to  which,  as  laid  down  on  a 
map,  he  conveyed  the  property  adjoining,  would  be  in  conflict 
not  only  with  his  probable  intention,  but  with  public  policy  as 
well.  His  probable  intention  may  be  inferred,  when  a  broad 
view  is  taken  of  the  subject,  from  the  utter  neglect  of  himself 
and  his  heirs  for  nearly  a  century  to  claim  any  interest  in  tlie 
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Street.  The  public  interest  may  be  appreciated  when  it  is 
known  that  all  improvements  must  be  postponed  and  the  gen- 
eral welfare  thus  retarded  unless  the  presumption  is  extended 
to  a  state  of  fact.^  fairly  coming  within  the  reason  upon  which 
it  is  founded. 

The  order  appealed  from  should  be  reversed,  with  costs,  and 
the  purchaser  directed  to  complete  his  contract. 

All  concur. 

Order  reversed. 

RiLKY  IltLA^D,  Appellant  v.  Moses  JI.  Xichols  et    al., 
Respondents. 

In  an  action  to  recover  damages  occasioned  by  a  fire,  alleged  to  have  been 
caused  by  the  negligence  of  defendants,  which  destroyed  two  buildings 
owned  by  plaint iflF, evidence  offered  by  plaintiff  for  the  purpose  of  prov- 
ing the  amount  of  damages  by  the  destruction  of  one  of  them,  was 
excluded  on  the  ground  that,  as  to  that  building,  defendants  alleged  neg- 
ligence was  not  the  proximate  cause  of  such  burning.  A  general  verdict 
was  rendered  for  the  defendants.  Held,  that  as  the  verdict  exculpated 
defendants  entirely  from  the  charge  of  negligence  the  rejection  of  evi- 
dence as  to  the  amount  of  damages,  even  if  erroneous,  could  not  have 
prejudiced  plaintiff,  and  so,  was  not  a  ground  for  reversal. 

It  appeared  from  the  evidence  that  a  strong  wind  carried  sparks  from  a 
smoke-stack  belonging  to  defendants  past  the  buildings  in  question  to  the 
roof  of  a  building  280  feet  distant  from  the  smoke-stack,  setting  it  on  fire; 
the  village  in  which  the  buildings  were  located  had  no  fire  apparatus,  and 
there  were  no  means  of  reaching  the  fire;  after  the  building  commenced 
to  burn,  the  wind  died  down  and  changed  its  course;  the  fire  communi- 
cated  to  another  building  north  and  thence  across  a  street  to  a  barn  of 
plaintiff,  then  a  building  north  of  the  one  first  set  on  fire  was  burned,  and 
from  it  the  fire  spread  to  and  destroyed  the  building  as  to  which  the 
testimony  was  excluded.  Held,  that  the  ruling  of  the  court  was  proper; 
that  the  alleged  negligent  act  was  not  the  proximate  cause  of  the  loss. 

Webb  V.  R.  W.  &  0.  a.  R  Co,  (49  N.  Y.  420);  Pollett  v.  Tjong,  (56  id. 
200);  Tjov^ery  v.  M.  R.  Co.W  id.  158),  distinguished. 

Av  the  close  of  the  evidence,  plaintiff's  counsel  presented  to  the  court  thir- 
teen separate  requests  to  charge.  Some  were  charged  as  requested,  some 
in  a  modified  form  and  others  refused.  At  the  close  of  the  charge  plain- 
tiff's counsel  stated  that  he  excepted,  "to  the  refusals  to  charge  as 
requested  by  plaintiff's  counsel  in  so  far  as  the  court  did  refuse  and  to 
each  of  the  refusals  to  charge  as  requested."  Held,  that  this  exception 
was  not  suffciently  definite  and  specific  to  present  a  question  for  review. 
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Five  written  propositions  were  submitted  by  the  court  to  the  jury  with 
instructions  that  each  should  be  answered  as  they  determined  the  fact 
to  be.  Plaintiff's  counsel  excepted  to  such  submission.  Upon  the  com- 
ing in  of  the  jiuy  the  foreman  stated  that  they  had  agreed  upon  a  general 
verdict ;  the  counsel  for  both  parties  tliereupon  consented  and  the  court 
announced  that  the  special  questions  were  withdrawn  from  the  jury  and 
then  a  general  verdict  in  favor  of  the  defendants  was  rendered.  The 
first  question,  as  it  appeared  in  the  case,  had  the  word  "yes"  written 
under  it.  Plaintiff  insisted  that  the  proposition  answered  in  the  affirma- 
tive should  be  regarded  and  treated  as  a  fact  found  by  the  jury.  Held, 
untenable;  and  that  the  consent  to  the  withdrawal  of  the  questions  con- 
stituted a  waiver  of  tlic  exception  to  their  submission. 

(Argued  December  4,  1889  ;  decidetl  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Court  in  the  fourth  judicial  deparment,  entered  upon  order 
made  April  20,  1886,  which  affinned  a  judgment  in  favor  of 
defendants  entered  upon  the  verdict. 

This  action  was  brought  to  recover  damages  for  the  destruc- 
tion of  two  buildings  of  plaintiffs  by  lire,  alleged  to  have  been 
caused  by  the  negligence  of  defendants. 

The  facts  are  sufficiently  stated  in  the  opinion, 

A.  Taylor  for  appellant.  It  was  error  on  the  part  of  the 
court  below  to  grant  the  non-suit  as  to  tlie  defendant,  Moses 
H.  Nichols.  (Addison  on  Torts,  §§  283,  1321 ;  2  Wait's  Law 
and  Practice,  285 ;  8  Barb.  355 ;  21  id.  589.)  The  court  below 
erred  in  excluding  the  testimony  oflfered  by  the  plaintiff  to 
prove  the  damages  which  he  sustained  by  the  destruction  of 
the  buildings  which  werc  situated  on  Main  street.  (94  U.  S. 
469;  80  Penn.  St.  373;  26  Wis.  224;  49  111.  349;  98  Mass. 
414 ;  107  id.  494 ;  19  Johns.  38 1 ;  4  Denio,  464 ;  6  N.  Y.  397  ; 
49  id.  420 ;  55  id.  108  ;  56  id.  200 ;  86  id.  408 ;  99  id.  158, 
166.)  The  court  erred  in  charging  the  jury  that  "  only  the 
damages  of  the  first  sufferer  are  what  are  called  proxunate 
damages.'-  (2  Sedg.  on  Dam.,  362 ;  5  Otto,  117 ;  67  Mo.  715  ; 
Sauier  v.  X  T.  C,  c6  //.  7?.  i?.  B.  Co,,  6(^  N.  Y.  50 ;  4 
Otto,  469 ;  1  Bouvier,  247 ;  4  Gray,  412.)  The  hub  factory 
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of  the  defeiidante  as  operated  on  the  29th  day  of  May,  1S82, 
by  reason  of  the  fuel  Ui^d  and  tlie  manner  of  genemting  steam, 
apart  from  the  burning  out  or  pounding  of  the  wnoke-stack, 
was  a  public  nuisance.  (Code  Civ.  Pi-o.,  §  1600 ;  1  Sedg.  on 
Dam.,  201);  13  Barb.  290;  1  K  Y.  167;  108  Mass.  261;  18 
Minn.  324;  a  B.  Co,  v.  Ty>ici^,  63  Barb.  Ill ;  51  X.  Y.  476; 
Addison  on  Torts,  v^  283.)  It  was  a  grave  error  for  the  court 
below  to  require  the  jury  to  answer  specific  questions.  (Code 
Civil  Pro.,  g  1167;  61  KY.  79;  Jiyan  v.  X,  Y.  C.  IL  IL 
Co.,  56  id.  200;  Vaiuhnhurgh  v.  I'ruax,  4  Denio,  464; 
Wehh  v.  ^.,  ir.  cfc  0.  li,  R.  Co,,  49  N.  Y.  420  ;  56  id.  200; 
99  id.  166.) 

W.  J.  Welch  for  respondent.     The  defendant,  Moses  H. 
Nichols,  had  no  interest  in  or  control  over  the  hub  factory,  or 
in  the   business  carried  on  there.      There  was  no  evidence 
of  any  such  interest,  and  the  order  of  the  court  dismissing  the 
complaint  as  to  him  was  not  error.     {Mltvhell  v.  liouhione, 
2  Hall,  379;  Abb.  Tr.  Evi.,  207,  subd.  11;  Abb.  Tr.  Brief, 
117,  124;  XeMenclorffY,  W,  M.  />.  //kv.  Co,,  69  X.  Y.  392; 
Bau-ler  v.  .Y.    Y.  cfe  //.    R.   R,   Co,,b^  X.   Y.   356,   366; 
Dwiyht  v.    Gennanla  Ifi»uraiwe   Co,,  103  id.   359.)     As  to 
the  defendant,  Edwin  H.  Beers,  the  finding  of  the  jury  upon 
sufficient  proof  is  conclusive  as  to  every  state  of  facts  under 
which  any   liability  could,  by  any  possibility,  attach   to  him. 
(1  Addison  on  Torts,  197,  198 ;  Mayor,  etc,  v.   Ciudlff,  2  X. 
Y.  174,  175;  Blimt  v.  Aiken,  15  Wend.   522;   Jlaune  v. 
Cowing,  1  Lans.  288;  Loose  v.  C lutes,  51  X.  Y.  494.)     The 
defendant,  AYiUiam  JI.  Nichols  is  not  liable  for  the  damage 
arising  from  the  spread  of  the  fire  from   the  first  building 
burned.     {Ryan  v.  N,  Y  C,  R.  R,  Co,,  35  X.  Y.  210 ;  Jloag 
V.  L,  S.  i&  M,  K  R,  Co,,  85  Penn.  293 ;  Kerr  v.  P,  R.  R,  Co,, 
62  id.  353  ;  71  111.  572  ;  Reijyer  v.  Xlehoh,  31  Hun,  491  ;  I\  Co. 
V.  Whifhck,  99  Ind.  16;    50  Am.  Rep. 71;    Reiper  Ca*^%  31 
Hun,  491;  Jirdd\,    Cft.Hh!n(j,Ui   id.  187.)      Counsel  by  con- 
senting to  withdrawal  of  (questions  waived  his  exception.     (61 
X„  Y.  79.) 
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Parkek,  J.  The  court  submitted  to  the  jury  five  \vritteu 
propositions,  with  insti-uctions  that  each  be  answered  as  they 
should  determine  the  fact  to  be. 

Plain  tifFs  counsel  excepted  to  such  submission.  It  is  unneces- 
SAry  to  determine  whether  the  question  sought  to  be  presented 
bv  the  exception  merits  consideration,  for  it  was  subsequently 
waived.  The  consent  of  counsel  for  both  plaintiff  and  defend- 
ants that  the  \vritten  questions  be  withdrawn,  upon  which  con- 
sent the  court  withdrew  them,  constituted  a  waiver  of  the 
exception  taken  to  their  submission. 

The  first  of  the  five  propositions  submitted  appears  to  have 
had  the  word  ''  yes  "  written  underneath  it,  while  the  others 
do  not  purport  to  have  been  passed  upon  in  any  way.  The 
plaintiff  in  this  court  insists  that  it  should  be  regarded  and 
treated  as  a  fact  found  by  the  jury.  This  cannot  be  done,  for 
it  is  not  before  us  in  such  a  way  as  to  render  it  effectual  for 
such  purpose.  The  jury  stated  to  the  court  through  their  fore- 
man that  they  had  agreed  upon  a  general  verdict.  Thereupon 
the  court  suggested  the  withdrawal  of  the  special  questions. 
Both  counsel  consented.  The  court  aiuiounced  that  the  sjjecial 
questions  were  withdrawn  from  the  jury,  and  then  a  general 
verdict  in  favor  of  the  defendants  was  rendered.  The  special 
questions  having  \>eim  withdrawn  from  the  jury,  by  consent, 
l)efore  the  general  verdict  was  rendered,  it  is  apparent  that  no 
I>a8i8  exists  upon  which  to  predicate  a  holding  that  the  special 
questions  constituted  a  part  of  the  finding  and  verdict  of  the  jury. 

The  jury  rendered  a  verdict  in  favor  of  the  defendants,  and 
the  General  Tenn  having  aftirmed,  we  have  but  to  consider 
the  exceptions  taken  by  the  plaintiff. 

Our  attention  is  directed  by  the  apjieilant  to  but  three  excep- 
tions aside  from  those  already  considered. 

Tlie  first  relates  to  the  granting  of  a  non-suit  as  to  the 
defendant  Moses  11.  Nichols.  The  GeneraJ  Term  held  that 
the  evidence  was  not  sufficient  to  warrant  a  verdict  against 
him.  Such  holding  is  in  accord  with  our  view,  after  cs^refully 
considering  the  evidence  adduced,  for  the  purpose  of  charging 
him  with  liability 
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The  second  was  in  reference  to  the  exchision  of  testimony 
offered  by  the  plaintiff  for  the  purpose  of  proving  tlie  amount 
of  damages  sustained  by  the  destruction  of  tlie  buildings  situ- 
ated on  Main  street. 

The  evidence  was  excluded  upon  the  ground  that  defend- 
ants alleged  negligence  was  not  the  proximate  cause  of  such 
burning.  In  view  of  the  verdict  of  the  jury  in  favor  of  the 
defendants  upon,  the  issue  submitted,  and  involving  the  .liability 
of  defendants  to  the  plaintiff  for  the  negligent  burning  of  other 
buildings  on  the  same  occasion,  it  is  not  apparent  how  the 
rejection  of  such  evidence  can  be  deemed  to  have  resulted 
prejudicially  to  the  plaintiff. 

The  plaintiff  sought  to  prove  all  the  damage  done  to  his 
real  estate. 

The  court  excluded  some  evidence,  because  considered  too 
remote,  and  the  jury  having  found  in  favor  of  the  defendants, 
it  is  not  conceivable  that  the  efxclusion  of  certain  elements  of 
damage  to  plaintiff's  real  estate  could  have  affected  the  result. 
If,  then,  it  be  conceded  that  the  learned  court  erred  in  his 
ruling  in  that  regard,  the  error  is  not  of  such  a  character  as  to 
justify  a  reversal  of  the  judgment.  But  we  are  of  the  opinion 
that  ^the  ruling  of  the  court  was  abundantly  supported  by 
authority. 

May  29th,  1882,  a  strong  wind  from  the  northwest  carried 
sparks  from  a  smoke-stack  belonging  to  the  defendants  to  the 
roof  of  an  old  three-story  WDoden  building,  the  property  of  one 
E.  D.  Head,  a  distance  of  280  feet  south  twenty-two  and  one- 
half  degrees  east,  from  the  smoke-stack.  The  sparks  were 
carried  across  Main  street,  and  nearly  diagonally  across  Head 
street  at  its  junction  with  Main,  and  past,  but  not  over,  the 
buildings  in  question  to  the  E.  D.  Read  house.  The  fire  on 
the  roof  was  seen  as  soon  as  it  commenced  to  burn,  but  the 
village  of  Hancock  in  which  these  buildings  were  located,  did 
not  possess  any  fire  apparatus,  and  there  were  no  ladders  in  the 
vicinity  of  sufficient  length  to  enable  the  persons  present  to 
either  go  upon  the  roof  or  throw  water  upon  it.  From  the  E. 
D.  Read  building,  the  fire  commimicated  to  the  blacksmith's 
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shop  on  tlie  north ;  thence  in  a  westerly  direction  across  Bead 
street  to  the  bam  of  the  plaintiff,  which  was  destroyed.  The 
next  building  to  bum,  situated  nortlierly  from  the  Read  house, 
was  Mallory's  saloon.  From  that  building,  the  fire  spread  to 
and  destroyed  the  building  in  question.  After  the  E.  D.  Head 
house  commenced  to  bum,  and  before  either  of  the  buildings 
of  plaintiff  on  Main  street  took  fire,  the  wind  died  down  and 
changed  to  a  slight  breeze  from  the  south.  Unless  then,  a 
party  can  be  held  liable  for  all  buildings  which  may  be  burned, 
so  long  as  the  first  cause  can  be  traced  to  his  negligent  act  in 
setting  fire  to  his  own  or  a  neighbor's  building  without  refer- 
ence to  a  cTiange  of  wind,  absence  of  fire  apparatus  or  other 
intervening  and  contributing  causes,  then  the  court  did  not  err 
in  holding  that  the  burning  of  such  of  plaintiff's  buildings  as 
were  situated  on  Main  street,  was  not  the  proximate  result  of 
the  alleged  negligent  act  of  the  defendants  in  permitting  sparks 
to  escape  so  as  to  set  on  fire  the  E.  D.  Read  house. 

Certainly  the  facts  here  presented  are  much  more  favorable 
to  the  defendants  than  they  were  in  J^yan  v.  X,  Y,  (\  R. 
R.  Co,,  (35  N.  Y.  210). 

That  case  has  been  distinguished  by  this  court  in  Webb  v. 
B,  W.  i&  a  R,  R.  Co.  (49  N.  Y.  420) ;  Polktt  v.  Lang  (56 
id.  200);  2i,nALawery\\  ManJiattan  Railway  Co,  (99  id.  158). 
But  it  has  never  been  overraled,  and  the  rule  still  obtains  in  this 
state  that  when  the  facts  are  undisputed  the  court  may,  under 
some  circumstances,  determine  as  a  matter  of  law  whether 
the  act  complained  of  is  the  immediate  or  remote  aiuse  of 
the  injury. 

In  the  ^Vehb  case  the  property  of  tlie  plaintiff  destroyed 
was  contiguous  to  that  of  the  defendant,  and  the  evidence 
tended  to  show  that  from  the  place  where  the  live  coals 
dropped  to  the  lands  of  the  plaintiff  there  was  an  accumulation 
of  combustible  matter,  and  that  it  was  a  time  of  drouth. 

Judge  FoLGER,  in  delivering  the  opinion  of  the  court,  said : 
"Xor  am  I  able  to  confine  the  act  of  negligence  to  the 
dropping  of  the  coal  from  the  engine,  and  thus  separating  it 
from  all  the  other  concurring  acts  and  omissions  of  the  defend- 
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ants,  make  that  tlie  solitary  prime  cause  of  a  iseries  of  causes." 
In  PoUett  V.  Ij/ng  (supra),  defendant's  dam  was  defective 
and  in  consequence  gave  way.  The  volume  of  water  thus 
suddenly  precipitated  upon  a  dam  below  tore  it  out,  and  a 
Kttle  further  down  tlie  stream  a  third  dam  was  washed  away. 
In  an  action  to  recover  for  damages  sustained  by  the  tearing 
out  of  the  third  dam,  the  trial  court  charged  the  jury  that  if 
there  was  sufficient  water  in  the  middle  pond  to  materially 
increase  the  volume  and  force  of  the  stream,  then  plaintifE 
could  not  recover  for  injuries  to  the  lower  dam,  as  the  dam- 
ages would  be  too  remote.  This  was  held  error.  Judge 
Grover,  after  discussing  the  Jit/an  ease^  said :  "  At^suming 
this  rule  was  correctly  applied  in  the  case  of  Ryan  v.  Ne\n 
York  Central,  *  *  *  it  comes  far  short  of  sustaining  the 
proposition  under  considemtion." 

In  Lowery  v.  Manhattan  Railway  Company  {tfupra),  a  coal 
of  fire  dropped  from  an  engine  of  the  defendant  upon  the 
back  of  a  horse  causing  him  to  nm  away.  The  driver  attempted 
to  rein  him  against  the  curlvstone  for  the  purpose  of  aiTesting 
liis  progress.  The  wagon  passed  over  the  curb-stone  and 
tlience  over  the  plaintiff  injuring  him.  A  recovery  by  the 
plaintiff  was  sustained.  Judge  Miller,  in  his  opinion,  said, 
"  that  the  Ryan  earn  is  clearly  distinguishable  from  the  case 
at  bar." 

If  it  may  be  said  that  the  rule  laid  down  in  the  Ryan  ca^ 
has  been  broadened  somewhat  by  the  decisions  referred  to,  it 
cannot  be  contended  that  it  has  been  so  far  modified  as  to  per- 
mit a  holding  that  the  burning  of  the  Main  street  buildings 
was  the  ordinary  and  natural  result  of  the  act  complained  of. 
If  it  could  be  so  held  then  however  many  buildings  might  be 
burned  if  the  fire  but  spread  from  one  building  to  another,  the 
negligent  party  would  be  liable  to  respond  in  damages  to 
every  owner.  Even  if  as  in  this  case  the  course  of  the  wind 
had  so  changed  aa  to  drive  the  flames  and  sparks  of  burning 
buildings  in  a  direction  other  than  was  possible  at  the  moment  of 
the  performance  of  the  wron^ul  act.  \Ve  think  the  court  did 
not  err  in  holding  that  the  damages  sustained  by  the  burning 
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of  the  Main  street  buildings  were  not  the  proximate,  but  the 
remote  result  of  tlie  acts  complained  of. 

The  third  relates  to  tlie  disposition  of  the  plaintifl'e 
request  to  find  and  especially  Uy  tlie  qualified  manner  in  which 
the  court  charged  the  thirteenth  request.  At  the  close  of  the 
evidence  the  counsel  for  the  plaintiff  presented  to  the  court 
thirteen  separate  rei^uests  to  charge.  Some  were  charged  as 
refjuested,  some  were  charged  in  a  modified  form,  and  others 
refused.  At  the  close  of  the  charge  counsel  stated  that  he 
excej)ted  *^to  the  refusal  to  charge  as  requested  by  plaintiflfs 
counsel  in  so  far  as  the  couH  did  refuse,  and  to  each  of  the 
refusals  to  charge  as  requested." 

An  exception  thus  taken  is  not  sufficiently  definite  and  spe- 
cific to  present  a  question  for  review  {Smedis  v.  Broolbjii 
and  liockaway  Bench  R,  7?.  6W.,  88  N,  Y,  13;  NewelJ  v. 
Bartiett,  114  N.  Y.  899> 

The  judgment  should  be  affirmed. 

All  concur,  except  Follktt,  Ch.  J .  and  Pottek,  J.,  not  sitting. 

Judgment  affirmed. 


Randall  C\  Cowenhoven,  Appellant,  v.  Georoe  W.  IUll, 

Respondent. 


118  281 
168  6245 
168  »487 


Od  appeal  to  this  court  from  a  judgment  entered  at  General  Term,  "  upon 
a  verdict  subject  to  the  opinion  of  the  court,"  tlie  return  must  contain  a 
"statement  of  the  facts,  of  the  questions  of  law  arising  thereupon,  and  of 
the  determination  of  those  questions  by  the  General  Term,"  as  required 
by  the  Code  of  Civil  Procedure  (g  1339);  without  such  a  statement  the 
appeal  may  not  be  heard. 

While  in  general,  where  exceptions  have  been  taken  on  trial,  it  is  erroneous 
to  direct  a  verdict  subject  to  the  opinion  of  the  General  Term,  the  party 
taking  the  exceptions  may  waive  them,  and  by  consent  the  cast^  may  be 
submitted  to  the  General  Term,  and  where  no  exception  was  taken  at 
the  trial  to  the  din»ction  of  a  verdict  and  the  objection  to  the  power  of  the 
General  Term  to  hear  the  case  was  not  raised  in  that  court,  it  will  be 
deemed  to  have  been  waived. 

II  seernft,  objections  which  are  in  the  case,  arising  upon  the  evidence  and 
involved  in  the  controversy  betw^een  the   parties,  are  meritorious  and 
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available  to  the  unsuccessful  party  on  appeal  although  they  may  DOt 
have  been  considered  in  the  lower  court. 

Objections,  however,  to  the  proceedings  not  connected  with  the  matters 
in  issue,  but  which  are  preliminary  and  go  only  to  the  right  and  power 
of  the  court  to  hear  the  case,  are  technical  and  are  deemed  to  have  been 
waived  if  the  party  proceeds  with  the  trial  or  argument  without  raising 
them. 

A  party  intending  to  question  the  power  of  the  court  to  hear  the  case 
should  do  so  at  his  earliest  opportunity,  and  if  his  objection  is  over- 
ruled, he  should  see  to  it  that  by  an  appropriate  order  the  ruling  ia 
made  apparent  on  the  record. 

<Argued  December  10,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  9,  1886,  which  ordered  judgment  upon  a 
verdict  directed  for  defendant  at  the  circuit,  subject  to  the 
opinion  of  the  General  Term. 

This  wafi  an  action  of  ejectment. 

The  facts  material  to  the  appeal  are  set  forth  in  the  opinion. 

^.  11,  Benn  for  appellants.  If  there  is  any  conflict  of 
evidence  in  a  case,  or  if  exceptions  have  been  taken  to  rulings 
on  the  trial  by  the  defeated  party,  it  is  error  to  direct  a  ver- 
dict subject  to  the  opinion  of  the  court  at  General  Term  and 
a  mistrial  for  which  the  judgment  will  be  reversed.  {Purck 
V.  Mattuon^  25  N.  Y.  211.)  It  is  not  necessary  that  either 
party  should  object  to  make  the  error  fatal.  Nothing  short 
of  an  express  co'hsent  would  be  a  waiver.  {Byrnes  v.  City 
of  Cohoes,  5  Hun,  602;  67  N.  Y.  204.)  Independently 
of  the  statute  of  limitations  the  plaintiff  has  made  out  a 
proper  case  in  ejectment  against  defendant.  (Ter^riU  v. 
Cowenhoven,  11  Hun,  320 ;  79  N.  Y.  400  ;  Peaph  ex  rd.  v. 
HowUtt,  76  id.  574;  3  Wait's  Act.  &  Del,  12,  13.)  The 
statute  of  limitations  does  not  apply,  if  it  does,  it  was  not 
run  for  the  proper  period.    {Luoe  v.  Cnrley^  24  Wend.  451.) 

John  T,  Barnard  for  respondents.  The  judgment  of  Gen- 
eral Term  thereon  cannot  be  reviewed  unless  a  statement-  of 
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facts  and  the  conclusions  of  law  is  prepared  and  filed  with  the 
judgment  roll.  {Reinmiller  v.  Skidm<rre^  59  N.  Y.  661 ; 
Terrett  v.  Coweiihrn^en^  79  id.  400 ;  OveHng  v.  Kussdl^  32 
Barb.  263;  Humbert  v.  Trinity  Church,  24  Wend.  689; 
Sands  v.  Hughes,  53  N.  Y.  296 ;  Toole  v.  liemsefi,  70  id.  303  • 
Reformed  Church  v.  Schweraft,  65  id.  134 ;  Cugger  v.  LomS" 
ing,  64  id.  417.)  Title  to  land  which  has  been  acquired  by 
twenty  years  adverse  possession  is  equally  strong  as  one  obtained 
by  grant.     {Sherman  v.  Xane,  86  N.  Y.  57.) 

Brown,  J.  When  the  plaintiff  rested  his  case  at  the  trial, 
the  court  directed  a  verdict  for  the  defendant  subject  to  the 
opinion  of  the  General  Term. 

Such  a  direction  was  proper  under  section  1185  of  the  Code, 
if  the  facts  were  undisputed  and  the  case  presented  questions 
of  law  only.     {HoweU  v.  Adams,  ^%  N.  Y.  314.) 

Judgment  was  ordered  by  the  General  Term  upon  the 
verdict  so  directed  and  the  plaintiff  has  appealed  to  this  court. 

The  return  contains  the  case  as  heard  at  the  General  Term 
with  the  judgment-roll,  but  no  statement  of  facts  or  of  the 
questions  of  law  arising  thereon,  or  the  determination  of  the 
General  Term  upon  such  questions,  and  it  nowhere  appears 
that  such  a  statement  has  been  prepared  or  settled  as  required 
by  section  1339  of  the  Code.  Without  such  a  statement  the 
case  cannot  be  heard  in  this  court.  {Code,  §  1339  ;  Reinmiller 
v.  Skidmore,  59  N.  Y.  661;  Esse^e  Co,  Bank  v.  Russell,  29 
id.  673.) 

The  appeal  must  therefore  be  dismissed,  unless  the  appellant 
is  correct  in  his  claim  tliat  the  judgment  should  be  reversed 
on  the  ground  that  there  were  objections  and  exceptions  to 
the  rulings^  of  the  court  during  the  trial,  and  the  case  there- 
fore was  not  one  in  wliich  a  verdict  subject  to  the  opinion  of 
the  General  Term  could  be  directed,  and  that  such  erroneous 
direction  of  tlie  trial  court  amounted  to  a  mistrial.  {Matson 
v.  F.  B.  Insurance  Co.,  73  N.  Y.  310.) 

The  rule  is  well  established  that  where  a  verdict  is  ordered 
subject  to  the  opinion  of  the  court  without  qualification, 
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exccptioiifi  cannot  be  heard.  (IJurant  v.  Abejtdroth,  69  N.  Y. 
148.)  Hence  when  exceptions  have  been  taken  it  is  in  general 
erroneons  to  direct  a  verdict  flnbject  to  the  opinion  of  the 
General  Term.     {Byrnes  v.  dty  of  Cohoes,  07  K  Y.  205. 

Bnt  the  party  taking  tlie  exceptions  may  waive  them  and 
the  case  may  be  snbmitted  to  tlie  (leneral  Term  by  consent. 

In  the  last  case  cited  there  wa^s  an  exprcv^is  consent  to  that 
effect  and  tliis  conrt  held  that  the  exceptions  were  thereby 
waived.  In  this  case  tlie  record  shows  that  plaintiff  requested 
that  certain  facts  should  be  submitted  to  the  jury.  He  took 
no  exception  however,  to  the  refusal  of  the  court  to  submit 
the  case  to  the  jury,  nor  to  the  direction  of  a  verdict. 

While  such  an  exception  was  probably  not  necessary  for 
him  to  claim  at  the  (leneral  Term  that  such  direction  was 
erroneous,  it  would  seem  to  l)e  a  reasonable  rule  that  he  should 
be  required  to  raisi^  that  question  in  that  court  if  he  intended 
to  claim  there  was  a  mistrial. 

It  has  been  so  held  in  the  Supreme  Court  {Briggs  v. 
Merrill,  58  Barb.  380;  BUhUecom  v.  Newtoix^  13  Hun, 
582),  and  in  the  Superior  Court  of  New  York,  {Porter  v. 
Schejyeler,  2  Bosw.  188.) 

In  the  cases  cited  by  arguing  the  motion  for  judgment  on 
the  merits  the  a])pellant  was  deemed  to  have  waived  his 
exceptions.     We  think  the  rule  a  salutary  one. 

A  waiver  is  a  voluntary  relimpiishment  of  some  right.  It 
hnplies  an  elec^tion  of  the  party  to  dispense  with  some  advant- 
age which  he  might,  at  his  option,  have  demanded  or  insisted 
upon.  And  it  is  applied  on  the  principle  that  when  a  party, 
whose  right  is  to  object,  takes  no  objection  to  the  j)roceedings 
or  to  the  power  of  the  court  to  hear  the  case,  he  is  held  to 
have  waived  all  objections  to  fonnal  and  technical  defects. 

Not  having  spoken  wlien  he  ought  he  will  not  be  permitted 
to  speak  when  he  would.  (JohnMon  v.  Oppenheim^  55  N.  Y. 
291.)  Numerous  instances  appear  in  the  reports  where  a  party 
has  been  held  to  have  waived  objections  to  the  regularity  of 
legal  proceedings  by  failing  to  take  the  objection  promptly. 

A  voluntary  apj)earance  in  an  action  is  deemed  a  waiver  of 
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an  objection  tliat  the  snnimoiifi  was  served  outside  of  the  terri- 
torial jurisdiction  of  tlie  court,  and  of  all  defects  in  the  process 
and  irregularities  in  its  service. 

A  party  by  going  to  trial  before  a  referee  waives  his  consti- 
tutional  right  to  a  trial  by  jury. 

A  public  officer,  prosecuted  in  a  county  other  than  the  one 
in  which  the  act  was  done  for  which  he  is  sued,  waives  that 
objection  by  going  to  trial,  and  a  general  appearance  in  an 
appellate  court  is  a  waiver  of  an  objection  that  the  notice  of 
appeal  was  not  served  m  due  season.     These  are  familiar  cases. 

An  appearance  before  a  board  of  assessors  and  examination  of 
the  assessment-roll,  without  objecting  that  lands  were  illegally 
entered  against  the  name  of  the  party,  and  making  no  com- 
plaint except  as  to  valuation,  was  held  a  wavier  of  the  statutory 
requirements  that  the  assessors  should  follow  a  certain  course  in 
subjecting  lands  to  taxation.  (Hilton  v.  Fonda,  86  N.  Y.  340.) 

In  a  recent  case  in  this  court,  it  was  held  that  a  judgment 
creditor,  by  appearing  before  a  county  judge  in  a  proceeding 
for  the  discharge  of  a  judgment  debtor  from  imprisonment, 
and  failing  to  object,  waived  the  objection  that  the  affidavit 
to  the  petition  for  the  discharge  of  the  prisoner  was  not  made 
on  the  day  of  the  presentation  of  the  petition  as  required  by 
section  2204  of  the  Code.     {Shaffer  v.  liiHleij,  114  N.  Y.  23.) 

Foster  V.  Hepburn  (48  N.  Y.  41)  was  an  at^tion  to  determine 
claims  to  real  property  in  which  the  defendants  appeared  and 
answered  the  complaint.  On  appeal  from  an  order  vacating 
the  judgment  on  the  ground  that,  because  of  a  failure  to  com- 
ply with  the  provisions  of  the  Revised  Statutes,  the  court 
had  not  jujquired  jurisdiction,  this  court  held,  that  assuming 
that  the  statutory  provisions  in  relation  to  such  actions  had 
not  been  complied  with,  that  by  appearingand  taking  part  in 
I  the  proceeding,  without  objection,  the  defendants  must  be 
deemed  to  have  waived  all  objections  to  irregularities  in  the 
proceeding  which  otherwise  they  might  have  made. 

In  civil  cases  a  party  may  stipulate  aw  ly  all  his  rights,  ques- 
tions of  jurisdiction  as  well  as  othei-s,  and  he  may  do  this  by 
j         express  agreement,  by  acts  inconsistent  with  the  o])jecti()n,  or 
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by  his  silence  and  omifision  to  present  the  proper  points  when 
he  ought  to  object.     (  Vo«e  v.  C(>ckeroft^  44  N.  Y.  415.) 

The  distinction  is  clear  between  objections  which  are  in 
tlie  case  and  arise  upon  the  evidence,  and  are  involved  in  the 
controversy  between  the  parties  and  those  which  are  to  the 
proceedings,  and  not  connected  with  the  matters  in  issue,  but 
are  preliminary,and  go  only  to  the  rights  and  power  of  the 
court  to  hear  the  case. 

The  former  are  meritorious  and  are  available  to  the  unsuc- 
cessful party  on  appeal,  although  they  may  not  have  been  con- 
sidered in  the  lower  court.  The  latter  are  technical,  and  do 
not  affect  the  merit*  and  are  deemed  to  have  been  waived  if 
the  party  proceeds  witli  the  trial  or  argument  of  his  case  with- 
out raising  them. 

If  this  rule  is  not  to  be  applied  to  this  case  the  appellant 
has  his  chance  of  success  at  the  General  Tenn  and  if  he  is 
beaten  in  that  court  on  the  merit**,  he  is  certain  of  reversing 
the  judgment  in  tliis  court  on  the  ground  that  there  was  a 
a  mistrial.  A  rule  that  would  ])ermit  a  practice  of  such  character 
sliould  not  be  sanctioned. 

A  party  if  he  intends  to  question  the  power  of  the  court  to 
hear  the  case  should  do  so  at  the  earliest  opportunity,  and  if  his 
objection  is  overruled  he  should  see  to  it  that,  by  an  appropriate 
order,  the  erroneous  ruling  is  made  apparent  on  the  record. 

So  far  as  we  can  ascertain  from  the  record  before  us  this 
case  was  heard  and  decided  by  the  General  Term  on  the  facts 
and  the  objection  that  a  verdict  had  been  improperly  directed 
was  not  raised.  The  judgment  I'ecites  that  the  verdict  of  the 
defendant  subject  to  the  opinion  of  the  General  Term  was 
brought  on  for  argument  and  counsel  for  the  respective  parties 
were  heard  thereon.  The  objection  to  the  power  of  the  Gen- 
eral Term  to  hear  the  ease  not  having  been  raised  in  that  court 
the  objection  must  be  deemed  to  have  been  waived,  and  the  case 
on  appeal  to  this  court  not  having  been  prepared  as  required  by 
section  1839  of  the  Code,  the  appeal  must  be  dismissed  wuth  cost*. 

All  concur. 

Appeal  dismissi^<l. 
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Cathabink  Wright,  Respondent,  i\  Mdtial  Benefit  Life 
Assoc^iATioN  OF  Amebica,  Appellant. 

A  certiflcate  of  membership  and  insurance  upon  the  life  of  W.,  payable  to 
H.,  issued  by  defendant,  contained  this  provision :  "  No  question  as  to  the 
validity  of  an  application  or  ccrtiJQcatc  of  membership  shall  be  raised, 
unless  such  question  be  raised  within  the  first  two  years  from  and  after  the 
date  of  such  certificate  of  membership  and  during  tlie  life  of  the  member 
therein  named."  The  application  upon  which  the  certificate  was  issued, 
contained  an  agreement  "  that  if  any  misrepresentation  or  fraudulent  or 
untrue  answer  or  statement  has  been  made,  or  if  any  fact  which  should 
have  been  stated  to  the  association  be  suppressed,"  the  agreement  shall  be 
void.  W.  died  within  the  two  years.  In  an  action  upon  the  certificate, 
defendaut  alleged  fraud  and  false  statements  in  the  application;  also,  that 
H.  had  no  insurable  interest  in  the  life  of  the  insured,  but  that  the  insur- 
ance was  a  speculative  action  on  his  part  to  secure  an  advantage  to  him- 
self on  the  life  of  W.  Upon  the  trial  defendant  offered  evidence  to  sustain 
this  defense,  w^hich  was  objected  to  as  inadmissible  under  the  said  pro- 
vision of  the  certificate  and  excluded.  Ilcld,  no  error,  as  under  the 
provision  quoted  no  such  defense  was  available  after  the  death  of  the 
insured;  that  the  stipulation  was  within  the  power  of  the  parties  to 
make,  and  was  in  the  nature  of  and  served  a  similar  purpose  to  the 
statute  of  limitations  and  repose;  that  it  was  not  a  stipulation  absolute 
to  waive  all  defenses  and  to  condone  fraud,  but  provided  ample  time 
and  opportunity  within  which  they  may  be,  but  beyond  which  they  may 
not  be  set  up. 

Also,  luld,  that  plaintiff,  who  claimed  as  assignee  of  II.,  was  entitled  to 
recover  the  whole  amount  provided  by  the  policy,  although  the  debt 
owing  the  payee  by  the  insured,  to  secure  which  the  insurance  had  been 
made  payable  to  II.,  was  less  than  the  sum  insured,  or  had  been  paid  in  the 
lifetime  of  the  latter,  or  although  a  portion  of  the  sum  provided  by  the 
policy  was  designed  by  the  payee,  in  a  contingency,  for  the  benefit  of 
some  other  person. 

Reported  below  (43  Hun,  61). 

(Argued  December  10,  1889;  decided  January  4,  1890.); 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  11,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  upon  a  certificate  of  life  insurance  dated 
December  6,  1883,  issued  by  defendant,  upon  the  life  of 
Charles  F.  Wright. 
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The  certificate  was  payable  to  Byron  D.  Ilougbtou,  and  wa*j 
for  the  sum  of  $5,000.  Tlie  asBured  died  June  4, 1><S5.  In 
December,  1SS5,  or  January,  LSSt),  Houghton  a^ssigned  his 
interest  in  the  certificate  to  plaintiff  who  was  tlie  wife  of  the 
deceased.  Houghton  paid  all  dues  and  assessments  froni  tlie 
fii'st,  either  directly  or  by  advancing  tlie  necessary  amounts 
and  charging  them  to  said  Charles  F.  Wright. 

The  application  upon  which  the  certificate  was  issued  con- 
tained a^ condition  on  the  part  of  the  applicant  "that  if  any 
misrepresentation  or  fraudulent  or  Untrue  answer  or  statement 
had  been  made,  or  if  any  fact  which  should  have  been  stated 
to  the  association  be  supj)ressed, ''  the  agreement  of  assurance 
should  be  null  and  void.  The  applicant  also  warranted  the 
truth  of  the  statements  in  his  application.  Houghton  stated 
in  his  proof  of  loss  that  at  the  time  of  his  death,  the  deceased 
owed  him  S'^.^i^'^-lO,  and  the  proof  i!i  the  case  shows  that 
a  considerable  portion  of  that  indebtedness  existed  at  the  time 
of  the  issuance  of  the  policy  and  increased  until  it  reached  the 
above  amount.  The  defendant  alleged  in  answer,  that  false 
and  untrue  statements  were  made  by  Wright  in  his  application 
with  a  v^ew  to  influence  the  action  of  the  defendant  in  granting 
the  application.  Also,  that  Wright  and  Houghton  both  knew 
the  falsity  of  the  statements ;  that  the  defendant  was  cheated 
and  misled  thereby  and  that  Wright  and  Houghton  knew  that 
if  the  truth  in  regard  to  the  health  and  habits  of  the  applicant 
had  been  stated,  the  application  for  insurance  would  have  been 
denied. 

Further  facts  are  stated  in  the  opinion. 

G.  II.  Crawford  for  api)ellant.  If  the  defendant  had  stijv 
ulated  in  express  terms  that  even  the  willful  fraud  of  the 
appellant  in  obtaining  the  certificate  should  not,  when  there- 
after discovered,  constitute  a  defense  to  the  certificate,  unless 
so  discovered  and  acted  upon  within  two  years,  such  a  stipu- 
lation would  not  be  enforced,  because  contrary  to  the  policy  of 
the  law.  (Bliss  on  Life  Ins.,  420,  430  ;  Bunyon  on  Life  Ins., 
S5  ;   CoUhiH  V.    lilaiUem^  2  Wils.  341  ;   Ilolmau  v.  Johuf^on, 
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Oowp.  343;  Ji.  li,  Co,  v.  Lockwood^  17  Wall.  357;  Mynard 
V,  S.  Ji,  J?.  Co.,  71  N.  y.  1H6 ;  Code  of  Pro.,  §§  382, 410.)  The 
minor  eon  of  the  assured,  or  his  trustee,  is  a  necessary  party  to 
this  action.  (D  uj  v.  Roth,  IS  X.  Y.  44S ;  24  Barb.  305 ;  8 
How.  Pr.,  385;  11  Paige,  314-319;  71  N.  Y.  502.) 

FrancU  E,  UamilUm  for  respondent.  The  court  was  cor- 
rect in  refusing  to  require  plaintiff  to  elect  under  whi^h  count 
in  the  complaint  she  would  proceed.  The  two  counts  were 
properly  joined.  ((\)de,  >?>$  483,  484.)  Iloughton  had,  at  the 
inception  of  the  policy,  an  insurable  interest,  and,  therefore, 
as  the  same  was  not  shown  to  have  been  extinguished,  he  had 
it  after  the  death  of  Wright  and  could  execute  a  valid  assign- 
ment of  the  policy.  {Funjvmn  v.  M.  M.  L.  Li^.  Co,,  32 
Ilun,  30(5;  Rawhy,  A,  L.  Im.  Co,.  27  X.  Y.  282 ;  C  M,  L. 
Ins,  Co.  v.  SchiUifei\  94  V.  S.  457.)  The  })roof  herein  shows 
Wright  to  have  (»btained  this  insurance  himself,  and  he  had 
an  undeniable  right  to  make  it  payable  to  Iloughton,  who 
then  bei'4ime  vested  in  a  right  in  the  insurance  which  was, 
and  at  all  times  remained,  assignable.  {(Vnixh'ad  v.  Keyen, 
85  N.  Y.  593;  Carrvher  v.  M,  L.  In^.  Co.,  11  N.  Y.  S.  II. 
665 ;  Gtmdwhi  v.  M.  M.  L.  Lih,  Co.,  73  X.  Y.  480 ;  Miller  v. 
E.  L,  Ihm,  Co.,  2  E.  D.  Smith,  208 ;  MorM  v.  T.  L.  Ins.  Co., 
10  Cush.  282  ;  Berni  v.  C,  L.  In^,  Co,,  23  Conn.  244 ;  FerfjftMon 
v.  Jf.  L.  Ins.  Co.,  32  Hun,  312;  Bliss  mi  Life  Ins.,  §30;  32 
Alb.  L.  J.,  385,  403 ;  liawls  v.  J .  JA  L.  Ins.  Co.,  27  N.  Y.  282  ; 
Goodwin  V.  M.  L.  Ins,  Co.,  73  id.  497 ;  Camphell  v.  X,  E,  31. 
L.  Ins,  Co.,  98  Mass.  381 ;  Ij^mon  v.  P.  M.  I.  Ins.  Co.,  38 
Conn.  294 ;  C.  M.  L.  Ins.  Co.  v.  tM^liaeffer,  94  U.  S.  457 ;  A.  L. 
i&  II.  Ins.  Co.  V.  Iiol}ertshair,  26  Penn.  St.  189.)  The  company 
defendant,  by  it«  contract  of  insurance,  had  divested  itself  of 
the  right  to  raise  any  question  as  to  the  validity  of  the  appli- 
cation or  certificate  of  membership,  unless  raised  during  the 
life  of  the  member  insured.  ((Treen  on  Ev.,  277,  283  ;  Wils&n 
V.  Randall,  4  N.  Y.  140 ;  liUey  v.  City  of  Brooklyn,  46  id. 
444;  In  re  Com'rs  of  WasMngti/n  Park,  52  id.  131 ;  3  Par- 
sons  on  Ccmtracts,  17;  Yun  Kostrand  v.  X.    Y,  G,   Co.,  7 
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J.  &  S.,  73.)  The  company  defendant,  has  waived  the  breach  of 
warranty  in  tlie  application,  if  any,  and  is  estopped  from  insist- 
ing upon  it.  {TUu8  V.  G.  F,  Ins.  Co.,  87  N.  Y.  410 ;  Prenr 
tice  V.  K.  L,  Im,  Co.,  77  id.  488.)  The  language  "  no  question 
as  to  the  validity,"  is  in  terms  broad  enough  to  exclude  the 
defense  sought  to  be  established.  {Myers  v.  Donnan,  34  Ilun, 
115 ;  Porter  v.  Worser,  94  N.  Y.  431 ;  Oriaes  v.  Bauchy,  82 
id.  443 ;  Curtis  v.  Golcey,  68  id.  304 ;  Cdlema/n  v.  Blacl\  97 
id.  545 ;  Calanan  v.  McClure,  47  Barb.  206 ;  Tti  re  Cooler, 
93  N.  Y.  507 ;  Z^  v.  Tilhtson,  24  Wend.  837 ;  Cooley  on  Const 
Lim.  181 ;  Bipl^nf  v.  ^.  Ins.  Co.,  30  N.  Y.  136 ;  Mayor  et4j., 
V.  II.  Ins.  Co.,  39  id.  45 ;  ^y^lkms(m  v.  F.  N.  F.  In^.  Co.,  72 
id.  499;  Calanan  v.  Mcaure,  47  Barb.  206;  W.  C  Co.  v. 
Hathway,  8  Wend.  480 ;  Brooms  Leg.  Maxims,  279 ;  HUl  v. 
Fpley,  31  Penn.  St.  331 ;  Titns  v.  Morris,  40  Me.  348.) 

PoTTKK,  J.  This  is  an  action  to  recover  of  the  defendant 
the  amount  it  agreed  to  pay  under  a  policy  or  certificate  insuring 
the  life  of  Charles  F.  Wright. 

Upon  the  trial,  after  the  plaintiff  had  introduced  the  neces- 
sary proofs  to  entitle  her  to  a  recovery,  the  defendant  offered 
to  prove  as  a  defense  to  the  action,  that  the  deceased  Charles 
P.  Wright  and  Byron  D.  Houghton,  the  beneficiary  named  in 
the  policy,  for  the  pur|>ose  of  obtaining  the  policy  and  defraud- 
ing the  defendant,  falsely  represented  that  Wright,  the  insured, 
was  not  then  suffering  and  never  had  been  suffering  from 
certain  diseases  which  had  seriously  impaired  his  health,  for 
the  purpose  of  inducing  and  by  means  whereof  defendant  waa 
induced  to  issue  the  policy  insuring  the  life  of  said  Wright 
and  that  such  representations  were  false,  etc. 

This  evidence  was  objected  to  by  the  plaintiff,  that  such 
proof  was  inadmissable  under  the  provision  of  the  policy ;  **  that 
no  question  as  to  the  validity  of  an  application  or  certificate  of 
membership  shall  be  raised,  unless  such  question  be  raised 
within  the  first  two  years  from  and  after  the  date  of  such  certifi- 
cate of  membership,  and  during  the  life  of  the  member  therein 
named,"  and  the  objection  was  sustained  and  defendant  excepted. 
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The  defendant  also  offered  to  show  that  the  beneficiary 
Houghton,  had  no  insurable  interest  in  the  life  of  the  insured, 
in  short,  that  it  was  a  speculative  and  fraudulent  scheme,  devised 
and  practiced  by  Houghton,  to  secure  an  advantage  to  himself 
upon  the  life  of  Wright  which  must  soon  terminate  from  the 
diseases  he  was  then  afflicted  with.  This  was  also  objected  to  by 
the  plaintiff  and  excluded  by  the  court  and  defendant  excepted, 
the  court  holding  that  the  defendant  could  not  show  any  such 
thing  unless  during  the  life  of  the  assured  or  during  the  period 
of  two  years .  from  the  date  of  the  policy  such  question  had 
been  raised. 

These  rulings  present  the  main  question  upon  this  appeal  and 
inasmuch  as  I  have  reached  the  conclusion  tiiat  the  judgment 
should  be  affirmed,  there  is  but  little,  if  any,  occasion  to  add 
anything  to  the  reasons  contained  in  the  opinion  of  the  Gren- 
eral  Tenn  affirming  the  judgment  of  the  trial  court  in  this 
case.  (43  Hun,  61.)  There  does  not  seem  to  be  room  for  any 
doubt  in  relation  to  the  meaning  of  the  stipulation  referred  to. 
The  defendant's  counsel  does  not  contend  tliat  the  language  of 
the  stipulation  or  waiver  is  not  plain  and  comprehensive  of 
everything  which  can  constitute  a  defense,  nor  that  the  stipu- 
lation, though  indorsed  upon  the  certificate,  does  not  form  a 
part  of  the  contract  of  insurance.  But  he  argues  from  certain 
supposed  analogies  to  stipulations  releasing  carriers  from  lia- 
bility which  have  been  held  not  to  exempt  the  carrier  from 
liability  for  negligence,  that  it  must  have  been  intended  between 
the  defendant  and  the  insured  to  except  the  defense  of  fraud 
from  the  operation  of  the  stipulation  in  question.  {Mynard 
V.  &,  B.  <Sk  N.  r.  li,  /?.  Co.,  71  N.  Y.  180 ;  HoUapple  v.  i?., 
W.  ds  O.  R,  R.  Co.,  86  id.  275.)  It  does  not  seem  to  me  that 
there  is  any  analogy  between  the  two  classes  of  liability  and 
nothing  is  more  misleading  than  an  assumed  analogy. 

The  liability  of  a  common  carrier  of  persons  or  property  for 
injury  or  loss  was  adopted  at  a  very  early  period  in  view  of 
the  peculiar  exigencies  of  the  carrying  trade,  as  a  rule  of  pub- 
lic policy.  The  degree  and  extent  of  the  liability  of  the  car- 
rier for  negligence  was  fixed  by  law  and  not  by  the  terms  of 
SioKBLs— Vol*  LXXIIL        31 
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a  contract  between  the  parties.  There  were  numeroufl  contin- 
gencies incident  to  the  carrying  business  otlier  than  the  neg- 
ligence of  the  carrier  which  niiglit  result  in  loss  or  iiijurj-  to 
the  person  or  goods  carried  and  for  which  the  liability  of  the 
carrier  would  depend  upon  the  facts  to  be  established  upon  a 
trial.  It  might  well  be  held  in  construing  an  agreement  of 
exemption  in  general  terms,  that  its  office  and  effect  was  to 
relieve  from  those  grounds  of  liability  whicli  depended  upon 
the  evidence  and  not  the  liability  which  was  fixed  by  law. 
The  rules  laid  down  in  the  cases  referred  to  by  the  appellant's 
counsel  is  merely  a  rule  of  the  constniction  of  the  terms  and 
effect  of  an  agreement. 

It  by  no  means  holds  that  liability  for  negligence  may  not 
he  stipulated  away  ;  for  the  contrarj'  has  been  repeatedly  held, 
but  the  tenns  of  the  stipulation  in  those  cases  did  not  provide 
exemption  from  liability  for  negligence.  The  case  under  con- 
sideration is  an  alleged  fraud  in  making  a  private  contract 
between  the  parties  to  it. 

The  contract  contains  a  great  number  of  material  represen- 
tations in  relation  to  the  past  and  present  condition  of  the 
insured  and  of  course  they  are  variable  with  every  applicant 
for  insurance  and  every  ])ers()n  insui*ed.  Such  i-epresentations 
if  untrue  constitute  a  breat'h  of  warranty  which  will  avoid  the 
contract  of  insurance.  If  the  representations  are  known  by 
the  party  making  them  to  be  untrue  wlmn  made,  they  would 
also  constitute  a  fraud  and  avoid  the  co».tract  of  insurance. 
The  difference  l)etwx*en  the  representations  and  the  proof  of 
them  upon  a  trial  to  avoid  the  contract  would  be  only  the  fact 
whether  the  party  knew  the  representation  was  false  when  he 
made  it.  It  is  to  be  presumtnl  that  the  defendant  had  some 
purpose  when  it  offered  to  the  insured  a  contract  containing 
the  stipulation  and  that  the  stipulation  itself  had  some  mean- 
ing. The  court  is  asked  to  hold  tnat  the  parties  to  the  stipu- 
lation understood  (  for  unless  the  insured  so  uiiderBtood  the 
stipulation  the  defendant  was  practicing  2i  fraud  upon  him)\ 
that  while  the  stipulation  embraced  all  representations  that  were 
nntme,  it  did  not  embrace  the  same  representations,  if  known 
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by  the  party  making  tliein,  to  be  untrue.  The  practical  differ- 
ence or  effect  of  this  would  be,  that  upon  a  trial  to  enforce  the 
contract,  the  proofs  of  the  representation,  their  materiality  and 
untruth,  would  have  to  be  made  all  the  same,  but  the  stipula- 
tion would  come  in  as  a  defense  to  all  representations  save . 
those  the  insured  knew  to  be  false.  While  I  might,  perhaps, 
entertain  the  idea  that  the  inmirer  so  understood  the  stipula- 
tion, I  am  very  confident  that  the  insured  did  not  so  under- 
stand it.  It  seems  to  me  the  analogy  is  based  upon  an  entire 
mificone^ption  of  the  object  and  meaning  of  the  stipulation. 
It  is  not  a  stipulation  absolute  to  waive  all  defenses  and  to  con- 
done fraud.  On  the  contrary,  it  recognizes  fraud  and  all 
other  defenses  but  it  provides  ample  time  and  opportunity 
within  which  they  may  be,  but  beyond  which  they  may  not  be, 
established.  It  is  in  the  nature  of  and  serves  a  similar  purpose 
as  statutes  of  limitations  and  repose,  the  wisdom  of  which  is 
apparent  to  all  reasonable  minds.  It  is  exemplified  in  tlie 
statute  giving  a  certain  period  after  the  discovery  of  a  fraud 
in  whicli  to  apply  for  redress  on  account  of  it  and  in  the  law 
requiring  prompt  application  after  its  discovery,  if  one  would 
l)e  relieved  from  a  contract  infected  with  fraud.  Tlie  parties 
to  a  contract  may  provide  for  a  shorter  limitation  thereon  than 
that  fixed  by  law  and  such  an  agreement  is  in  accord  with  the 
policy  of  statutes  of  that  character.  (  Wilkinson  v.  First  Nat 
Fire  In^.  Co,,  72  N.  Y.  499,  502.) 

No  doubt  the  defendant  held  it  out  as  an  inducement  to 
insurance  by  removing  the  hesitation  in  the  minds  of  many 
prudent  men  against  paying  ill-afforded  premiums  for  a  series 
of  years  when  in  the  end  and  after  the  payment  of  premiums, 
the  death  of  the  insured  and  the  loss  of  his  and  the  testimony 
of  others,  the  claimant  instead  of  receiving  the  promised  insur- 
ance may  be  met  by  an  expensive  lawsuit  to  determine  that 
the  insurance  which  the  deceased  has  been  paying  for  through 
many  years,  has  not  and  never  had  an  existence  except  in  name. 
While  fraud  is  obnoxious  and  should  justly  vitiate  all  con- 
tracts, the  courts  should  exercise  care  that  fraud  and  imposi- 
tion should  not  be  successful  in  annulling  an  agreement,  to  the 
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effect  that  if  cause  be  not  found  and  charged  within  a  reason- 
able and  specific  time,  establishing  the  invalidity  of  the  con- 
tract of  insurance,  it  should  thereafter  be  treated  as  vcdid. 
Hence  I  fail  to  perceive  any  error  in  the  disposition  made  of 
this  question  in  the  court  below. 

The  right  of  the  plaintiff,  as  the  assignee  of  the  payee  speci- 
fied in  the  policy,  to  recover  the  whole  amount  provided  by 
the  policy  is  well  settled,  even  if  the  debt  owing  the  payee  by 
the  person  whose  life  was  insured  was  less  than  the  sum 
insured,  or  had  been  paid  in  the  lifetime  of  the  insured,  or  if  a 
portion  of  the  sum  provided  by  tlie  policy  was  designed  by 
the  payee  in  a  contingency  for  the  benefit  of  some  other  than 
tlie  payee  under  the  policy.  {Ohmted  v.  Keyea^  85  N.  Y. 
593,  599.) 

If  there  is  a  legitimate  ceMuL  que  trust  (of  which  there  is 
serious  question)  the  plaintiff  is  the  trustee  and  their  rights 
can  be  adjusted  without  involving  or  imperilling  the  defend- 
ant.    (§  449,  C.  C.  P ;  Hutchings  v.  Miner,  46  N.  Y.  456.) 

I  think  the  judgment  should  be  affirmed  with  costs. 

All  concur;  Haight,  J.,  in  result;  Follett,  CIl  J.,  not 
sitting. 

Judgment  affirmed. 


William  F.  Taylor,  Respondent,  v,  Elijah    J.  Milulsd, 

Appellant. 

In  an  action  of  trespass  it  appeared  that  J.  and  E.  owned,  as  tenants  in  com- 
mon, a  farm  of  about  one  hundred  and  seventy  acres,  upon  which  there 
was  an  apple  orchard.      In  1850  they  made  a  parol  partition  of  said 

.  farm  by  which  J.  was  to  have  one  hundred  acres,  including  the  orchard, 
and  E.  the  remaining  seventy  acres.  As  part  of  the  oral  agreement,  E., 
liis  heirs  and  assigns,  were  to  have  the  right  to  enter  upon  J.'s  part  and 
gather  one-half  of  the  apples,  growing  or  to  grow,  in  said  orchard. 
Immediately  thereafter  the  parties  took  possession  of  their  respective  por- 
tions, and  they  and  their  successors  in  title  continued  to  occupy  the  parts  so 
allotted  to  them  respectively  without  any  claim  of  title  being  made  by 
either  to  the  land  so  owned  and  occupied  by  the  other.  E.  died  in  1854 ;  by 
his  will  he  devised  said  seventy  acres  and  the  "appurtenances"  to 
defendant,  and  gave  to  him  all  his  "right,  title  and  interest  to  the 
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apples,  growing  or  to  grow,  on  the  premises  now  occupied  by  J."  Said 
defendant  took  possession  of  the  seventy  acres  under  the  will  and  occu- 
pied them  until  1H61,  wlien  he  conveyed  them  with  ''appurtenances"  to 
M,,  by  deed  which  was  duly  recorded  but  which  did  not  mention  any 
right  to  enter  upon  the  one  hundred  acres  and  gather  half  the  apples. 
Plaintiff  claimed  the  one  hundred  acres,  under  a  deed  from  J.  Neither 
that  deed,  nor  the  one  to  plaintiff,  contained  any  reference  to  any  right  of 
the  owner  of  the  seventy  acres  to  enter  upon  the  land  conveyed.  Shortly 
after  plaintiff  entered  into  possession,  defendant,  by  direction  of  his 
grantee,  entered  upon  plaintiff's  premises  and  gathered  apples  from  the 
orchard,  after  having  been  forbidden  to  do  so  by  plaintiff.  From  the 
time  of  the  parol  partition  until  then  E.,  and  his  successors  in  title  to  the 
seventy  acres,  had  annually  gathered  apples  from  said  orchard  without 
having  been  prohibited.  There  was  no  evidence  that  plaintiff  had  notice 
of  the  existence  of  any  such  right  or  claim  when  he  piuvhased.  ffdd, 
that  defendant's  entry  was  without  right,  and  he  was  a  trespasser;  that  a 
right  in  the  nature  of  an  easement  could  not  be  acquired  by  virtue  of 
the  parol  agreement  by  the  owner  of  the  seventy  acres  in  the  remainder 
of  the  farm;  that  if  the  right  in  question  was  to  belong  to  E.  as  a  per- 
sonal interest  independent  of  his  ownership  of  the  seventy  acres,  it  was 
not  an  easement  proper,  but  an  estate  in  the  land  itself;  that  it  was 
inconsistent  with  possession  or  ownership  in  severalty,  which  is  the  sole 
and  exact  result  of  an  effective  parol  partition;  that  if  the  right  to  enter 
was  a  parol  license  merely,  it  was  revocable  at  pleasure  and  was  revoked 
by  a  conveyance  of  the  one  hundred  acres  without  reference  thereto:  but 
that  whatever  was  the  nature  of  the  right,  unless  it  was  a  parol  license, 
it  required  a  grant  duly  recorded  to  be  valid  against  one  purchasing  the 
one  hundred  acres  without  notice  and  in  reliance  upon  the  recording  act; 
that  the  will  of  E.  was  not  constructive  notice  to  plamtiff,  it  not  having 
been  recorded  in  the  county  clerk's  office. 

It  teems,  a  parol  partition  may  be  made  of  lands  owned  by  tenants  in  com- 
mon, provided  each  party  takes  and  retains  exclusive  possession  of  the 
portion  allotted  to  him;  the  parol  agreement  alone  cannot  terminate  the 
unity  of  possession. 

A  right  in  the  nature  of  an  easemrnt  cannot  be  cieatcd  by  a  parol  agree- 
ment for  the  partition  of  lands. 

Reported  below  (42  Hun,  363). 

(Submitted  December  11,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  16,  1886,  which  affinned  a  judgment  in  favor 
of  plaintiff  entered  upon  the  decision  of  the  county  judge  of 
Kenseelaer  county  on  trial  without  a  jury. 
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Tliis  ifi  an  action  of  trespass  bronght  in  tlie  County  Court, 
after  a  suit  for  tlie  banie  cause  of  action,  connnenced  in  jus- 
tice's court,  had  been  discontinued  because  a  plea  of  title  was 
interposed  by  the  defendant. 

The  county  judge  found,  as  facts,  that  from  1836  to  1850, 
two  brothers,  named  John  and  Elijah  Millard,  owned  as  tenants 
in  conmion  a  fann  of  about  one  hundred  and  seventy  acres  in 
Rensselaer  county  upon  which  there  was  an  apple  orchard  ; 
that  in  1850,  they  made  a  pai'ol  partition  of  said  farm  by  which 
John  was  to  have  one  Imndred  acres  including  the  orchard, 
and  Elijah  the  remaining  seventy  acres,  and  as  part  of  the 
arrangement  between  them  they  made  an  oml  agreement  by 
which  Elijah^  his  heirs  and  assigns,  were  to  have  the  right  to 
enter  upon  the  part  belonging  to  John  and  gather  one-half  of 
the  apples,  growing  or  to  grow,  in  said  orchaixi  ;  that  immedi- 
ately after  tlie  parol  partition  was  made  they  took  possession 
of  their  respective  portions  of  the  fann  and  from  that  time, 
they  and  their  successors  in  title,  have  continued  to  own  and 
occupy  the  parts  so  allotted  to  them,  respectively,  without  any 
claim  or  title  being  made  by  either  to  the  land  so  owned  and 
occupied  by  the  other;  that  in  1854  Elijah  died  leaving  a  last 
will  and  testament  by  the  second  clause  of  which  he  devised 
said  seventy  acres  and  the  appurtenances  to  the  defendant ; 
that  the  sixth  clause  of  said  will  is  as  follows  :  "  Sixth.  I  give 
and  bequeath  to  Elijah  I.  Millard  and  to  his  heirs  and  assigns  for- 
ever all  my  right,  title  and  interest  to  the  apples,  growing  or  to 
grow,  in  the  premises  now  occupied  by  John  Millard ;"  that  the 
defendant  took  possession  of  the  seventy  acres  under  the  will  and 
occupied  them  until  September,  1861,  when  he  conveyed  them 
"with  the  appurtenances"  to  Mary  E.  Millard,  by  quit-claim 
deed,  duly  recorded,  which  made  no  menticm  of  any  right,  or 
supposed  right,  to  enter  upon  the  hundred  acres  and  gather 
one-half  of  the  aj)ples  in  the  orchard  thereon  ;  that  Marcli  23, 
1870,  John  Millard  ccmveyed  the  hundred  acres  to  one  William 
A.  Millard  by  warranty  deed  duly  recorded  two  days  later, 
and  on  March  25,  1S80,  Siiid  William  A.  conveyed  the  Bame 
premises  to  the  plaintiff  by  a  like  deed  duly  recorded  the  next 
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day  ;  tliat  neither  of  these  deeds  contamed  any  reference  to  a 
right,  or  supposed  riglit,  of  the  owner  of  the  seventy  acres  to 
enter  on  the  land  tliereby  conveyed  and  gather  apples  and  that 
there  is  no  evidence  in  the  ciuse  that  tne  plaintiff  had  notice 
of  the  existence  of  any  such  riglit  or  claim  ;  that  soon  after 
plaintiff  went  into  the  possession  of  the  himdred  acres  under 
said  deed,  and  shortly  before  the  conunencenient  of  this  action 
the  defendant,  hy  direction  of  siiid  Mary  E.  Millard,  entered 
thereon  and  gathered  apples  from  said  orchard  to  the  vahie  of 
wjven  dollars,  after  he  had  been  forbidden  to  do  so  by  the 
plaintiff ;  that  from  the  time  of  the  parol  partition  until  the 
defendant  was  so  forbidden  by  the  plaintiff,  Elijah  Millard  and 
his  successoi"s  in  title  to  the  seventy  acres  had  annually  gathered, 
apples  from  said  orchard  and  had  never  before  l)een  prohib- 
ited. It  was  axlmitted  by  the  parties,  although  not  found  as  a 
fact,  that  twenty  new  trees  were  set  out  in  the  orchard  after 
the  parol  partition. 

The  county  judge  found  as  a  conclusion  of  law  that  the 
entry  of  the  defendant  on  the  lands  of  the  plaintiff  was  with- 
out right  and  that  he  was  a  trespasser  in  so  doing  and  judg- 
ment was  directed  against  hhn  for  the  sum  of  seven  dollars,  on 
account  of  such  trespass,  besides  costs. 

Iltnry  Z.  Ijiiulon  for  appellant.  The  parol  partition  of  the 
farm  of  170  acres  of  land,  made  by  John  and  Elijah  Millard 
in  1850,  when  they  were  tenants  in  common,  having  been 
followed  by  possession  on  their  part  of  the  respective  jwjrtions 
partitioned,  was  valid  and  binding  upon  them  and  their  heirs 
and  successors  in  interest,  including  subsequent  grantees  and 
devisees.  (  Woml  v.  FUeU  36  N.  Y.  499.)  The  parol  parti- 
tion, l)oth  in  regard  to  the  land  and  the  fruit  of  the  orchard, 
was  one  entire  transacrtion.  (2  Parsons  on  (,^ontracts  [7th  ed.], 
<$  519.)  Such  an  agreement  in  regard  to  the  fruit,  whether 
looked  at  as  connected  or  unconnected  with  the  parol  partition 
of  the  land,  is  not  forbidden  by  law,  using  that  word  as  includ- 
ing equity.  It  is  a  parol  agreement  for  an  ea^ment,  which, 
under  certain  circumstances,  is  u])hel(l  by  the  courts.     (P/<?7'- 
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pont  V.  Barnard,  6  N.  Y.  279 ;  Pierce  v.  Keatar,  70  id.  419 ; 
JIuntington  v.  Asher,  90  id.  604 ;  liindge  v.  Baker,  57  id. 
209 ;  Wiseman  LucJcsinger,  84  id.  31 ;  Cronkhite  v.  CronJc- 
hite,  94  id.  323.)  The  clause  in  the  deed  from  defendant 
to  Mary  E.  Millard,  reading  "  with  the  appurtenances  and 
all  the  estate,  title  and  interest  therein  of  the  said  party  of  the 
first  part  was  sufficient  to  pass  the  easement  to  said  Mary  E. 
Millard.  {Iluttemi^r  v.  Albro,  18  K.  Y.  48;  Bigelow  on 
Equity,  307,  308.)  A  parol  license  is  coupled  with  a  grant 
and  a  part  of  the  grant  is  irrevocable.  (  Vamdeiilnirgh  v. 
Vam,  Bergen,  13  Johns.  212 ;  Vandenhurgh  v.  Van  Buren,  id. 
625 ;  Ja^nieson  v.  MUleman,  3  Duer,  255 ;  Babcock  v.  Utter, 

I  Abh.  Ct.  App.  Dec.  27 ;  Mendenhall  v.  Klinck,  51  N.  Y. 
246 ;  Wi^ichester  v.  Osharne,  62  Barb.  337 ;  Berick  v.  Kern, 
14  S.  &  R.  267 ;  Bicker  v.  KeUy,  10  Am.  Dec.  38 ;  6off 
V.  Oberteuffer,  3  Phila.  71 ;  Tlwm/pson  v.  McElamey,  82 
Pa.   St.   174;    U,   K   v.    B.   B,   B.    Co.,   1   Hughes,   138; 

Wood  V.  LeadhiU^,  13  M.  &  W.   838 ;  Wood  v.  Mardey, 

II  Ad.  &  E.  34.)  Plaintiff  is  chargeable  with  constructive 
notice  of  the  right  in  question,  and  is,  therefore,  not  a 
hona  fide  purchaser.  (  WllUamson  v.  Brown,  15  N.  Y.  354 ; 
Cook  V.  Travis,  20  id.  400 ;  C.  F.  Bk,  v.  Delano,  48  id.  336 ; 
EUis  V.  Ilomnan,  90  id.  466 ;  Parker  v.  Connor,  93  id.  188.) 
The  >vill  having  been  properly  proven  and  duly  recorded  in 
conformity  to  every  requirement  of  the  law  at  the  time  of 
such  recording,  vested  the  right  to  the  easement  in  defendant, 
and  no  subsequent  purchaser  is  regarded  a  hona  fide  purchaser 
afi  against  such  record.  (3  R.  S.  [7th  ed.],  2215,  2222,  §§  1, 38 ; 
id.  58,  §  14;  2  Edm.,  59;  Laws  of  1837,  chap.  460,  §  18;  4 
Edm.,  490 ;  Code  Civ.  Pro.,  §  2623 ;  I^ws  of  1846,  chap.  182, 
§  1 ;  Laws  of  1869,  chap.  748,  §  1 ;  Varick  v.  Brigga,  22 
Wend.,  543.) 

Bobe7*tson,  Fisk  &  North,  wnd  J,  M.  Whitman  for  respon- 
dent. The  appeal  should  be  dismissed^  as  the  title  to  real  estate 
does  not  come  in  question  within  the  meaning  of  section  191, 
subdivision  3  of  the  Code  of  Civil  Procedure.     (Sadly  v.  Saun- 
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dera,  77  K  Y.  598;  Zangdon  v.  (?uy,  91  id.  660.)  The 
defendant  has  failed  to  show  any  right,  either  in  himself  or  in 
the  person  for  whom  he  was  acting,  when  the  trespass  was 
committed,  to  enter  upon  plaintiffs  premises  and  carry  away 
apples.  {Grant  v.  Chase^  17  Mass.  443;  Barker  v.  Clark, 
4  N.  H.,  380 ;  Gruf}b  v.  GuUfm^d,  4  Watts,  223-246 ;  Sim- 
mans  v.  Cloanan,  81  N.  Y.  557-565.)  The  alleged* right  to 
the  apples  in  question  was  a  license  and  not  an  easement. 
(Washburn  on  Easements ;  3  Kent's  Com.,  566,  566 ;  Crank' 
tfov.  Cronkitej  94  N.  Y.  323.)  An  easement  can  only  be 
created  by  deed  or  grant,  or  by  prescription,  from  which  a 
grant  may  be  inferred.  (3  Kent's  Com.,  419.)  The  tenancy 
in  common  consists  in  nothing  but  unity  in  possession; 
and  when  that  is  severed  by  partition,  followed  hy  possession 
of  the  allotted  portion,  it  gives  to  each  an  exclusive  estate  in  full 
in  that  portion.  (Jaokjion  v.  Bradt,  2  Caines,  174 ;  Jackson  v. 
Harder^  4  Johns.  202 ;  Jackmn  v.  Anderson,  4  Wend.,  477.) 
The  plaintiff  in  this  case  is  conceded  to  have  been  a  subsequent 
purchaser  in  good  faith  and  for  a  valuable  consideration  of 
the  100  acres  in  which  the  defendant  claims  this  right.  (3 
R  S.  [7th  ed.],  2215.) 

Vann,  J.  It  is  not  oi)en  to  discussion  in  this  state  that  a 
parol  partition  may  be  made  of  lands  owned  by  tenants  in 
common,  provided  each  party  takes  and  retains  exclusive  pos- 
seesioh  of  the  portion  allotted  to  him.  (  Wood  v.  Fhet,  36  N.  Y. 
499;  Mount  v.  Morton,  20  Barb.  123  ;  liyerss  v.  Wteeler,  25 
Wend.  434 ;  Jackson  v.  Livingston,  7  id.  136 ;  Jackson  v. 
Christma/n,  4  id.  277 ;  Jackson  v.  SeUick,  8  J.  R.  270 ;  Jack- 
son  V.  Harder,  4  id.  202  ;  Freeman  on  Co-tenancy  and  Parti- 
tion, §  398 ;  Knapp  on  Partition,  465.) 

A  tenancy  in  common  exists  when  there  is  merely  unity  of 
possession,  either  with  or  without  a  union  of  other  interests. 
The  result  of  a  parol  partition,  when  carried  into  effect  by 
each  tenant  taking  exclusive  possession  of  his  own  share  and 
surrendering  pOseession  of  all  the  other  shares  according  to  the 
allotment,  is  to  destroy  the  unity  of  possession,  and  thus  the 
SicKELfl  —Vol.  LXXIII.         32 
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parties  by  their  acts  only,  witliont  a  deed,  cease  to  be  tenants 
in  common  of  the  whole,  and  eacli  becomes  the  tenant  in  sever- 
alty of  a  part.  The  miity  of  j)08se8sion  is  severed  and  the 
partition  is  effected  by  the  act^  of  the  parties  in  taking  exclu- 
sive possession  of  their  respective  shares  by  connnon  consent 
While  the  form  of  the  transac*.tion  is  a  parol  agi'eement  followed 
by  the  act  of  taking  exclusive  possession,  each  of  his  part^ 
the  substance  is  the  act  itself.  A  parol  agreement  simply 
cAunot  terminate  the  imity  of  possession.  Standijig  alone  it 
would  be  ineffe(*tual  for  any  purpose.  The  partition  springs 
from  the  act  of  each  tenant,  with  the  consent  of  the  others. 
Although  practically  a  substitute  for,  it  is  not  equivalent  to 
mutual  con\'eyances,  which  would  sever  the  unity  of  possession, 
even  if  not  followed  l)y  actual  possession.  No  title  is  trans- 
ferred by  a  parol  partition,  oven  when  it  is  carried  into  effect, 
as  it  acts  only  upon  the  unity  of  possession  and  by  ending  that 
accomplishes  the  object  in  view.  It  ascertains  and  defines  the 
limits  of  the  respective  possessions.  Possession  under  a  tenancy 
in  common,  is  per  iiile  and  not  per  tout„  and  as  each  tenant 
owns  an  undivided  fraction,  he  cannot  know  where  that  frac- 
tion is  until  a  division  has  been  made.  (4  Kent,  307,  371 ;  2 
Black.  Com.  101,  194.)  While  his  title  remains  the  same  after 
j)artition  as  it  was  before,  his  part  is  separated  and  identified 
by  the  division.  (Allnott  on  Partition,  124,  129  ;  Corhin  v. 
Juek^mi,  14  Wend.  621,  625.)  It  follows  from  tliese  views, 
which  are  supported  by  the  authorities  already  cited,  that  a 
right  in  the  nature  of  an  easement  cannot  be  created  by  a  parol 
agreement  for  the  partition  of  lands,  because  that  involves 
something  besides  a  severance  of  the  unity  of  possession.  It 
implies  a  grant,  by  which  the  right  is  either  reserved  or  con- 
veyed. (  Wlmenum  v.  Luehnhujer^  84  X.  Y.  31.)  It  is  some- 
thing carved  out  of  one  parcel  of  land,  the  servient,  for  the  bene- 
fit of  another,  the  dominant.  '*  It  is  an  interest  in  or  over  the 
soil,"  and  "c^n  only  be  accpiired  by  grant,  and  ordinarily  by 
deed  *  *  *  a  parol  license  being  sufficient  for  the  purpose." 
(Washburn  on  Easements,  3-7.)  (considering  the  nature  of  an 
easement  and  the  means  necessary  to  create  it,  we  do  not  think 
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that  a  right  of  that  character  was  acquired  by  the  owner  of" 
the  seventy  acres  with  reference  to  the  remainder  of  the  tract. 

If,  by  virtue  of  the  parol  agreement,  the  right  in  question 
was  to  belong  to  Elijah  Millard,  as  a  personal  interest  inde- 
pendent of  his  ownership  of  the  seventy  acres,  it  was  not  an 
easement,  proper,  but  an  estate  in  the  land  itself.  The  right 
to  take  a  part  of  the  soil  or  produce  of  land,  known  nsproJU  a 
prendre,  requires  a  grant,  or  prescription  from  which  a  grant 
is  presoined.  (Pierce  v.  Keator,  70  N.  Y.  419,  422;  Post  v. 
PearsaU,  22  Wend.  425,  483  ;  2  Washburn  on  Real  Property, 
276,  338 ;  Eapalje  &  Lawrence  Law  Diet,  title  Profit.)  It  is 
inconsistent  wnth  possession  or  ownerehip  in  sevemlty,  which 
is  the  sole  and  exact  result  of  an  effective  parol  partition. 
When  unity  of  possession  ends,  possession  in  severalty  begins 
and  the  partition  is  accomplished.  It  cannot  fall  short  of  this 
result,  if  it  takes  effect  at  all,  and  it  camiot  go  beyond  it. 

If  the  right  to  enter  and  take  away  apples,  as  contended 
for,  was  merely  a  parol  license,  it  was  revocable  at  pleasure 
and  the  conveyance  of  the  hundred  acres  without  reference 
thereto  effected  a  revocation.  {Cronkhite  v.  CronhhUe,  94  N. 
Y.  323 ;  Shepherd  v.  McCalmont  Oil  Co.,  38  Ilun,  37 ;  Wasli- 
bum  on  Easements  7.) 

But,  whatever  the  nature  of  the  right,  as  claimed,  was,  we 
agree  with  the  learned  General  Term  tliat,  as  it  was  not,  and 
could  not  be,  made  a  matter  of  record,  the  recording  act, 
supervened  and  protected  the  plaintiff.  Subsequent  to  the 
parol  partition  the  parcel  of  one  hundred  acres  was  twice 
conveyed  by  deeds  duly  recorded,  neither  of  which  contained 
any  reference  to  the  right  or  claim  in  question.  There  was  no 
visible  sign  of  its  existence  and  nothing  apparent  in  the  use 
or  possession  of  either  tenement  to  put  a  purchaser  upon 
inquiry,  while  the  record  title  contained  no  suggestion  upon 
the  subject.  If  the  verbal  agreement  hatl  not  been  limited 
simply  to  one-half  of  the  apples,  but  had  embraced  one-half 
of  all  tlie  annual  products  of  the  fann,  it  would  have  teen  the 
same  in  principle.  Unless  the  right  was  a  parol  license  it 
required  a  grant,  duly  placed  upon  record,  in  order  to  be  valid 
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against  one  purchasing  in  reliance  upon  the  recording  act. 
(4  R.  S.  [8th  ed.]  2469.)  The  wiD  of  EUjah  Millard  was  not 
constructive  notice  to  the  plaintiff  because,  aside  from  any 
other  question,  it  was  not  recorded  in  the  county  clerk's  office, 
but  in  the  surrogate's  office  only.  Section  2633  of  the  Ckxie 
of  Civil  Procedure  was  not  in  force  on  the  26th  day  of  March, 
1880,  when  the  plaintiff's  deed  was  recorded.  (Code  C.  P.  §§ 
2633,  3366.) 

We  think  that  the  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  voting. 

Judgment  affirmed. 


^^  Arthub  Bubns  Thomson,  Respondent,  v,  Joshua  C.  Sandebs, 

IJ32  M  Appellant. 

lis    252 

161   128;  jjj  |g,j,2^  ^jjg  -^   recovered  a  judgment  in  South  Carolina  against  the 

plaintiff  in  this  action  of  which  the  defendant  herein  was  the  beneficial 
owner,  although  he  had  not  the  legal  title.  In  August  following,  W. 
brought  an  action  in  this  state  upon  the  judgment.  Plaintiff,  by  his 
answer  therein,  alleged  that  no  process  was  served  upon  him  in  the  South 
Carolina  action,  and  that  he  neither  appeared  nor  authorized  an  appear- 
ance in  his  behalf.  Under  a  compromise  agreement  plaintiff  paid 
defendant  $500  and  the  latter  gave  his  bond,  conditioned  to  indemnify  and 
save  plaintiff  harmless  against  all  claims  set  forth  in  the  complaint  in  that 
action  and  against  all  costs  and  damages  plaintiff  may  be  compelled  to 
pay.  by  reason  of  said  aotion,  or  the  claims  upon  which  the  same  is  based. 
The  legal  title  to  the  South  Carolina  judgment  was  afterwards  assigned  to 
defendant,  who  brought  an  action  upon  it  against  plaintiff,  alleging  that 
he  was  induced  to  compromise  with  him  by  fraud.  Plaintiff  answered, 
and  the  complaint  was  dismissed,  because  of  the  omission  of  defendant 
to  tender  back  the  $500.  This  action  was  brought  upon  defendant's 
bond,  to  recover  the  costs  and  expenses  incurred  by  the  plaintiff  in  excess 
of  those  recovered  in  the  action.  Defendant  set  up  as  a  counter-claim  that 
he  compromised  with  plaintiff,  relying  upon  the  truth  of  his  allegations  in 
his  answer  in  the  suit  brought  by  W.  in  this  state,  and  otherwise  made  by 
him;  that  such  allegations  and  representations  were  false  and  fraudulent, 
and  asked  to  recover  the  damages  sustained  by  reason  of  the  fraud. 
Held,  that  defendant's  liability  upon  his  bond  was  not  limited  to  such 
costs  and  damages  as  plaintiff  should  incur  in  the  prosecution  of  the 
claim  against  him  by  W.,  but  included  such  as  should  arise  from  the 
prosecution  of  it  by  any  other  party  having  title  to  it;  that  the  answer 
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set  up  a  proper  counter-daim;  that  as  the  counter-dahn  seeks  not  to 
rescind  the  compromise,  but  simply  to  recover  damages,  because  of  the 
alleged  fraud,  no  restoration  of  the  $500  so  received  by  plaintiff  from 
defendant  upon  the  compromise  was  essential,  bat  it  might  be  retained 
by  him  and  taken  into  consideration  on  the  question  of  damages. 
Also,  hdd,  that  the  former  action  brought  by  plaintiff  was  not  a  bar. 

(Argued  December  11,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  1, 1887,  which  affirmed  a  judgment  in  favor  of 
plaintitf ,  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

The  facts  out  of  which  this  action  arose,  are,  that  in  1872, 
Levi  P.  Wagner,  recovered  in  the  court  of  Common  Pleas  of 
Charleston  county,  state  of  South  Carolina,  a  judgment  against 
the  plaintiff  and  two  other  persons  for  upwards  of  $4,000,  of 
which  judgment  the  defendant  herein  was  the  beneficial  owner, 
although  he  had  not  the  legal  title.  In  August  following,  an 
action  was  brought  in  the  name  of  Wagner,  upon  such  judg- 
ment, in  the  Supreme  Court  of  the  state  of  New  York,  against 
the  judgment  debtors.  The  plaintiflE  by  his  answer  in  that 
action,  alleged  that  no  process  was  served  upon  him  in  the 
South  Carolina  action,  and  that  he  neither  appeared  or  author- 
ized an  appearance  in  his  behalf  therein.  Wagner  having 
died,  Julia  E.  Wagner  was  substituted  as  plaintiff  in  the  action 
in  the  Supreme  Court,  and  afterwards,  during  its  pendency  the 
plaintiff  and  the  defendant  herein  made  a  compromise  and 
settlement  of  the  matter,  by  which  the  plaintiff  paid  to  the 
defendant  $500,  and  the  latter  made  and  delivered  to  Thomson 
an  instrument  of  which  the  following  is  a  copy  : 

"Know  all  men  by  these  presents,  that,  I,  Joshua  C.  Sand- 
ers, of  the  city  of  New  York,  am  held  and  firmly  bound  unto 
Arthur  Bums  Thomson,  of  the  same  place,  in  the  sum  of  one 
thousand  dollars  ($1,000),  lawful  money  of  the  United  States 
of  America,  to  be  paid  to  the  said  Arthur  Bums  Thomson, 
his  executors,  adminstrators  or  assigns;  for  which  payment, 
well  and  truly  to  be  made,  I  bind  myself  and  my  heirs,  execu- 
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tors  and  adniinistrators,  finiily  by  these  presents.  Sealed  with 
my  seal.  Dated  the  thirteenth  day  of  April,  one  thousand 
eight  hundred  and  seventy-six.  The  condition  of  this  obliga- 
tion is  such  that  if  the  above  bounden  Joshua  C.  Sandere  shall 
indemnify  and  save  harmless  said  Arthur  Burns  Thomson 
against  all  claims  set  forth  in  the  complaint  and  supplemental 
complaint  in  an  action  in  the  Supreme  Court  against  said  Thom- 
son and  others,  defendants,  by  Julia  E.Wagner,  as  administratrix 
of  Levi  P.  Wagner,  deceased,  plaintiff ;  and  also  against  all 
costs  and  damages  which  said  Thomson  may  be  compelled  to 
pay  by  reason  of  said  action  or  claims  upon  wliich  the  same  is 
based,  then  the  same  to  be  void,  otherwise  to  remain  in  full 

force  and  effect." 

''JOSHUA  C.  SANDERS,  [l.  s.] 

"Witness,  E.  B.  Convers." 

Afterwards  the  legal  title  to  the  South  Carolina  judgment 
was  assigned  by  one  Beecher  (who  had  taken  an  assignment  of 
it  from  the  administratrix)  to  defendant,  who  brought  an  action 
upon  it  against  Thomson,  alleging  by  way  of  relief  from  the 
effect  of  the  compromise,  before  mentioned,  that  lie  was 
induced  by  fraud  to  make  it  Thomson  answered,  the  issues 
came  on  to  trial  and  the  complaint  was  dismissed  because  of 
the  failure  of  defendant  to  tender  back  the  $500  before  suit 
brought.  This  action  was  brought  upon  the  defendant's  bond 
to  recover  the  costs  and  expenses  incurred  by  the  plaintiff  in 
excess  of  tliose  recovered  in  the  last  mentioned  action.  The 
defendant  amongst  other  matters  alleged  in  his  answer  by  way 
of  counter-claim,  that  he  made  the  compromise  in  reliance  upon 
the  truth  of  the  allegations  made  by  Thomson,  in  his  answer  in 
the  Wagner  action,  and  otherwise  made  by  him,  to-wnt,  that  he 
was  not  served  with  process  in  the  South  Carolina  action  and 
that  he  neither  appeared  or  authorized  any  appearance  for  him 
in  that  action ;  that  such  allegations  and  representations  were 
false  and  fraudulent,  and  tliat  as  the  consequence  the  defend- 
ant sustained  damages  in  an  amount  stated,  for  which  he  asks 
a  recovery. 

Some  further  facts  appear  in  the  opinion. 


1890.J  Thomson  v.  Sandkbs.  255 


Statement  of  case. 


D.  Cody  Ilerrick  for  api^ellants.  The  claim  for  additional 
costs  set  up  in  this  action  by  plaintiflE,  arising  from  the  action 
of  Sanders  against  him,  might  have  been  litigated  and 
determined  in  that  action;  failing  to  do  so,  he  is  estopped 
from  litigating  it  in  this  action.  {Yates  v.  FasHett^  5  Den. 
28;  MaMhewH  v.  Dnryea^  45  Barb.  69;  Stowell  v.  Chamber- 
lain, 60  N.  Y.  272;  S>mlth  v.  Smith,  79  id.  634.)  The 
court  at  General  Term  erred  in  sustaining  the  rulings  of 
the  judge  at  trial  term,  holding  that  "  there  does  not  seem  to 
have  been  any  error  committed  on  the  trial."  {Gould  v.  61 
61  3".  Banl^.m  N.  Y.  75,  84;  99  id.  333,  337.)  The  claim 
set  up  by  the  defendant  in  his  answer,  was  a  proper  counter-claim 
to  the  claim  set  up  by  the  plaintiff  in  the  complaint,  within 
section  501  of  the  Code  of  Civil  Procedure.  {Carpenter  v. 
M.  L.  Im.  Co,,  93  N.  Y.  556 ;  G.JL  3L  Co.  v.  IlaU,  61  id. 
235,  236,  237 ;  Cass  v.  Higenhotam,  100  id.  248 ;  Moak's  Van 
Santvoord's  Pleadings  [3d  ed.],  628.)  The  defendant  cannot 
be  held  liable  on  the  bond  beyond  its  precise  term.  {Belhmi 
v.  Freeborn,  63  N.  Y.  388 ;  Gates  v.  McKee,  13  id.  236  ; 
llamxliwi  v.  Yan  Retissel^aer,  43  id.  244;  Melick  v.  Knox, 
44  id.  679 ;  Ba^ieroft  v.  Winspear,  44  Barb.  212.)  The  term 
"  cost  and  damages  "  as  used  in  the  bond,  had  reference  solely 
to  such  as  might  be  adjudged  against  the  plaintiff  herein  in 
the  Wagner  action.  {Low  v.  Archer,  1*2  N.  Y.  277, 282 ;  Amu 
strong  V.  Percy,  5  Wend.  536,  540 ;  Hallock  v.  Belcher,  42 
Barb.  199 ;  Scott  v.  Tyhr,  14  id.  202,  204.)  The  court  at 
General  Term  also  erred  in  holding  that  ''  the  bond  in  ques- 
tion is  general  in  its  terms,"  that  its  terms  are  as  limitless  as 
undertakings  given  in  the  issuing  of  attachments  or  injunc- 
tions, or  on  levy  and  sale  on  execution  by  the  sheriff.  (  Wester- 
vdt  V.  Sinith,  2  Duer,  449 ;  Trustees,  ete,  v.  Gallatin,  4  Cow.  • 
340;  Ci>rcv)ra7iv.«/t^on,24N.Y.106;  Ba/ncrofty,  Winspearj 
44  Barb.  209.)  There  has  been  no  adjudication  on  the  issues 
raised  in  thisaction.    {Br</wn  v.  GaUaudet,  80  N.  Y.  413, 417.) 

E.  B.  Convers  for  respondent.     The  validity   of  the  bond 
of  indemnity  is  res  adjvdicata  b^  the  final  judgment  on  the 
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merits  in  the  former  action  between  the  same  parties  in  the 
City  Court  of  New  York,  wherein  the  same  issues  were 
joined  with  respect  to  its  construction  and  the  alleged  fraud 
in  its  inception.  {Davis  v.  TaUcoU^  12  N.  Y.  184 ;  Patrick 
V.  Shaffer,  94  id.  423 ;  Griffm  v.  R.  R,  Co.,  102  id.  449 ; 
ScoU  V.  PUkington,  2  B.  &  S.  10 ;  Patrick  v.  Shaffer,  94  K. 
Y.  423.)  The  damages  claimed  are  recoverable  under  the 
bond.  (Cowen's  Treatise  [4th  ed.],  §  1515;  Burrill's  Law 
Dictionary,  tit.  "  Damages,"  "  Costs ; "  Smith  v.  Compton,  3  B» 
&  Ad.  407 ;  Westervdt  v.  Smith,  2  Duer,  444 ;  ChamrJberloA/ri 
V.  BeUer,  18  N.  Y,  115 ;  Trustees,  etc,,  v  Galatin,  4  Cow. 
340;  Northup  v.  Oan^ett,  17  Hun,  497;  Ed/wards  v.  Bodiney 
11  Paige,  223 ;  Corcoran  v.  Jvdson,  24  N.  Y.  106 ;  St/r(nig  v. 
DeForest,  15  Abb.  427.)  This  action  is  on  contract  for  a 
breach  of  the  conditions  of  the  bond.  The  alleged  fraud  in 
procuring  the  compromise  and  the  release  from  the  South 
Carolina  judgment  is  not  available  as  a  defense  herein,  nor  by 
way  of  counter-claim.  (Code  Civ.  Proc,  §  501 ;  People  v. 
Dermison,  84  N.  Y.  172 ;  Edgerton  v.  Page,  14  How.  Pr.  164 ; 
Ma/yor,  etc,,  v.  S.  Co,,  12  Abb.  Pr.  300 ;  BamJc  v.  Lee,1  id.  372  ; 
Aga;te  v.  Kirig,  17  id.  159 ;  Baa^hyte  v.  Hughes,ZZ  Barb.  320.) 
The  retention  of  the  fruits  of  this  settlementis  a  conclusive 
election  to  affirm  it.  {Schifer  v.  Dietz,  83  N. Y.  300 ;  Strong 
V.  Strong,  102  id.  69 ;  Fro/nds  v.  li.  E,  Co.  108  id.  93.) 

Bradley,  J.  It  is  contended  on  the  part  of  the  defendant 
that  the  purpose  of  the  bond  made  by  him  to  the  plaintiff,  waa 
merely  to  indemnify  the  latter  against  any  claim  which  might 
be  made  by  Wagner,  and  the  costs  and  damages  resulting  to 
him  from  the  assertion  or  prosecution  of  any  claim  made  by 
Wagner  upon  the  South  Carolina  judgment,  and  that  it  is 
entitled  to  such  construction,  and  therefore  the  bond  cannot 
support  an  action  to  recover  the  costs  or  expenses  incurred  by 
the  plaintiff  in  the  defense  of  the  action  brought  against  him  by 
the  defendant.  The  terms  of  that  instrument  do  not  seem  to 
so  limit  its  operation  and  effect.  In  the  condition  of  the 
bond  is  first  described  the   claim  against   which   the  plain- 
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tiff  is  indemnified,  it  then  proceeds  to  indemnify  him 
against  all  costs  and  damages  which  he  should  be  compelled 
to  pay  by  reason  of  the  Wagner  action  or  claims  on  which  it 
was  based.  The  claim  in  view  and  mentioned  was  the  South 
Carolina  judgment.  The  indemnity  seems  to  have  embraced 
such  costs  and  damages  as  the  plaintiff  should  be  subjected  to, 
not  only  in  that  action  but  by  reason  of  any  claim  made 
against  him  founded  upon  such  judgment.  The  relation  of 
the  defendant  assumed  to  it  was  such  as  to  enable  him  to  con- 
trol the  judgment,  and  he  undertook  to  relieve  the  plaintiff 
from  its  effect  as  a  cause  or  claim  against  him  for  prosecution 
and  its  consequences.  This  would  seem  to  include  within  its 
purpose,  as  represented  by  its  terms,  the  protection  of  the  plain- 
tiff against  the  costs  and  damages  resulting  to  him  from  the 
prosecution  by  any  pei^son  having  the  apparent  title  to  it,  of 
any  claim  founded  upon  the  judgment.  Such  has  been  the 
effect  given  to  it  by  adjudication  which  is  controlling  here 
upon  that  question.  It  appears  that  after  th«  Jiscontinuance 
of  the  Wagner  action  against  the  plaintiff  in  the  Supreme 
Court  of  this  state,  the  then  plaintiff  in  that  action  assigned 
the  judgment  to  one  Beecher,  who  brought  an  action  upon  it 
against  the  defendant  which  the  latter  defended.  The  dis- 
continuance of  that  action  was  procured  by  the  defendant,  and 
thereupon  the  plaintiff  brought  against  him  an  action  on  this 
bond  of  indemnity  in  the  City  Court  of  New  York,  to  recover 
the  costs  or  expenses  of  defending  the  Beecher  action  and' 
recovered.  That  judgment  remains  effectual,  and  must  here 
be  deemed  to  have  conclusively  established,  as  between  these 
parties,  that  the  liability  of  the  defendant  upon  the  bond  was 
not  limited  to  such  costs  and  damages  as  the  plaintiff  should  incur 
in  the  prosecution  of  the  claim  of  Wagner,  but  includedsuch  as 
should  arise  from  the  prosecution  of  it  by  any  other  party  hav- 
ing the  apparent  title  to  it.  {Doty  v.  Brmim^  4  N.  Y.  71 ;  Castle 
V.  ]!foyes,  14  K  Y.  329  ;  Prayv.  Hegeman,  98  N.  Y.  351.)  Tlie 
conclusion  would  seem  to  follow  that  the  operation  of  the  bond 
extended  to  the  action  prosecuted  upon  the  judgment  by  the 
defendant  against  the  plaintiff,  so  as  to  afford  to  the  latter  the 
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indemnity  for  such  costs  and  damages,  if  any,  which  he  reason- 
ably incurred  in  excess  of  the  costs  recovered  in  such  action. 

It  is  alleged  in  the  answer  that  the  action  so  brought  by  the 
defendant  against  the  plaintiff  caine  on  to  trial,  and  that  the 
complaint  was  dismissed  on  the  ground  that  the  $500,  paid 
to  and  taken  by  defendant  upon  the  compromise  pursuant  to 
which  the  bond  was  made,  had  not  been  paid  or  tendered 
back  to  tlie  plaintiff.  That  was  the  necessary  result  of  an 
action  brought  upon  the  judgment,  becani^  its  supj)ort 
by  the  defendant  was  dependent  upon  the  rescission  of  the 
agreement  constituting  the  compromise,  which  could  be  done 
for  the  purpose  of  an  action  of  law,  only  by  tender  of  restora- 
tion by  the  defendant  of  that  which  he  had  received  from  the 
plaintiff.  The  record  of  that  action  is  not  here,  but  by  the 
pleadings  and  evidence  in  the  present  case,  it  appears  to  have 
been  an  action  upon  the  judgment,  and  that  the  allegations 
of  fraud  on  the  part  of  the  plaintiff  in  obtaining  the  settlement 
and  bond,  were  intended  to  furnish  a  reason  for  its  support. 

The  alleged  cause  of  action  there  was  different  from  tliat 
set  forth  in  the  defendant's  answer  in  this  action  by  w^ay  of 
counter-claim.  And  for  tliat  reason  the  recovery  there  would 
have  been  no  bar  to  the  latter  if  the  dismissal  had  been  on  the 
merits.  {Stmcell  v.  Chamherlain,  60  N.  Y.  272.)  But  it  does 
not  so  appear.     (Code,  §  1209.) 

The  evidence  offered  by  the  defendant  with  a  view  to  prove 
the  alleged  fraud  was  excluded  and  exception  taken.  The 
question  therefore  arises  whether  the  matter  alleged  constituted 
a  counter-c'laim  within  the  statute,  which  provides  that  it  must 
be  a  cause  of  action  against  the  plaintiff  tending  to  diminish 
or  defeat  his  recovery,  arising  out  of  the  contra^it  or  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim  or  connected  with  the  subject  of  the  action.  {Id.  §  501.) 

It  is  alleged  in  the  answer,  that  the  defendant  was  induced 
to  make  the  compromise  and  give  the  bond  of  indemnity  by 
the  false  and  fraudulent  representations  of  the  plaintiff,  made, 
in  the  manner  stated,  with  the  intent  to  deceive  him,  and  that 
as  the  consequence  of  such  fraud  on  the  part  of  the  plaintiff 
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the  defendant  sustained  damages  for  which  lie  demanded 
judgment.  This  alleged  cause  of  action  of  the  defendant 
arose  out  of  the  transaction  or  contract,  of  which  the  bond  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiffs  claim 
was  the  product,  and  the  making  of  it  constituted  a  part,  and 
such  cause  of  action  alleged  by  the  defendant  comes  within 
the  meaning  of  a  counter-claim  as  defined  by  the  statute. 
{Lttchidt  V.  Treudwdl,  7  Wkly.  Dig.  83;  affirmed,  74  N.  Y. 
603 ;  Carpenter  v.  Manhattan  Life  Ins,  Co.,  93  N.  Y.  552.) 
The  view  of  the  General  Term  was,  that  as  the  situation 
remained  the  same  as  it  was  when  the  complaint  in  the  action 
of  the  defendant  against  the  plaintiff  was  dismissed,  the  alleged 
counter-claim  was  not  available  for  the  reason  then  existing 
for  the  disposition  made  of  that  action.  It  seems  to  have  been 
assumed  that  the  restoration  of  the  amount  paid  by  the  plain- 
tiff to  the  defendant  was  essential  to  the  right  of  the  latter  to 
assert  such  counter-claim.  That  would  have  been  so  if  it  had 
been  an  alleged  cause  of  action  upon  the  South  Carolina  judg- 
ment, as  its  support  would  have  been  dependent  upon  rescission 
of  the  agreement  which  produced  the  bond,  but  the  asserted 
counter-claim  is  a  cause  of  action  founded  solely  upon  alleged 
fraud,  for  which  the  defendant  seeks  to  have  allowed  to  him 
the  damages  he  sustained  by  it. 

In  making  this  claim  the  defendant  does  not  proceed  in  dis- 
affirmance of  the  agreement  of  compromise,  that,  and  the  bond 
of  indemnity  remain  effectual,  subject  only  to  his  claim  for 
such  damages  as  he  may  legitimately  have  sustained  by  reason 
of  the  fraud  with  which  he  charges  the  plaintiff.  For  the 
purpose  of  such  relief  no  restoration  was  essential.  Wliat  the 
defendant  received  as  the  result  of  the  agreement  may  be 
retained  by  him,  and  taken  into  consideration  upon  the  question 
of  damages  in  the  event  the  claim  for  them  is  supported  at 
the  trial.     {GmM  v.  Cayuga  Co.  Nat.  Bamk,  99  N.  Y.  333.) 

These  views  lead  to  the  conclusion  that  the  judgment  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Faikbank  Canning  Company,  Eeepondent,  ^.  Seth  X. 
MtrrzGER  et  al..   Appellant. 

Defendants  contracted  to  purchase  dreseed  beef  of  plaintiff,  which  the  latter 
agreed  should  be  beef  that  had  not  been  heated  before  being  killed ;  the- 
beef  to  be  delivered  on  board  of  cars  at  Chicago.  In  an  action  to  recover 
the  purchase-price,  held,  that  plaintiff's  agreement  amounted  to  an 
express  warranty,  which  survived  delivery  and  acceptance ;  and  that 
defendants  were  entitled  to  recover  damages,  by  reason  of  a  breach 
thereof,  by  way  of  counter-claim. 

It  is  not  necessary,  hi  order  to  constitute  an  express  warranty  on  sale  of 
goods,  that  the  word  "  warranty  "  should  be  used  ;  a  positive  affirmation 
as  to  quality,  understood  and  relied  upon  by  the  vendee  as  8uch,is  sufficient. 

The  right  to  recover  damages  for  the  breach  of  such  a  warranty  survives 
acceptance. 

As  to  whether  the  vendee  has  the  right  to  return  the  property  on  discoveiy 
of  the  breach,  qtutre. 

F.  C,  Co,  V.  Metzger  (43  Hun,  71),  reversed. 

(Argued  December  11,  1889;  decided  January  14,  1890.) 

Appeal  f  roni  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  11,  1887,  which  aflSrmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  the  contract  price  of  a 
car  load  of  dressed  beef. 

The  answer  averred,  by  way  of  counter-claim  a  warranty,  that 
the  meat  should  be  clean,  well-dressed,  and  in  first  class  con- 
dition, not  heated  before  being  killed,  and  a  breach  thereof  by 
reason  of  which  defendant  sustained  damage. 

The  following  facts  appeared  : 

The  plaintiff  is  a  corporation  engaged  in  buying  and  slaughter- 
ing cattle  and  selling  fresh  dressed  beef  in  Chicago.  The 
defendants  are  co-partners  engaged  in  wholesaling  and  retail- 
ing meat.  In  February,  1883,  the  plaintiflc  by  letter  solicited  the 
defendants  to  purchase  from  it  what  dressed  beef  they  required. 
It  resulted  in  a  contract,  made  entirely  by  correspondence, 
for  meat  to  l)e  wholesaled  from  the  car  by  defendant's  ageat 
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from  Dunkirk  to  Elmira,  the  portion  remaining  unsold  when 
the  cars  should  reach  Ehnira  to  be  retailed  by  the  defendants. 
The  defendants  ordered  at  diflferent  times  four  car  loads  of 
fresh  beef  and,  pursuant  to  their  agreement,  on  receipt  of  the 
bill  for  the  second  and  third  car  loads,  and  before  the  arrival 
of  the  goods,  paid  the  plaintiff  therefor  by  a  draft  on  New 
York. 

The  referee  found  as  facts :  That  the  plaintiff  was  to  deliver 
the  beef  on  board  the  cars  at  Chicago,  which  was  a  delivery 
to  the  defendants,  and  the  same  then  and  there  became  the 
property  of  the  defendants.  That  by  the  agreement  made 
between  the  parties  the  plaintiff  represented  and  agreed  to 
furnish  the  defendants  beef  that  had  not  been  heated  before 
being  killed ;  that  should  be  thoroughly  chilled  before  being 
loaded  on  the  cars ;  that  it  should  be  in  first  class  condition  in 
every  respect  and  merchantable.  That  a  portion  of  the  meat 
furnished,  including  all  of  the  fourth  car  load,  had  been  heated 
before  being  killed  and  was  not  in  first  class  condition  or 
merchantable  when  shipped  at  Chicago.  That  as  to  the  fourth 
car  load  the  "defendants  did  all  they  could  to  dispose  of  it, 
and  save  what  they  could  from  it,  after  the  car  had  been  opened 
several  times  on  different  days  between  Dunkirk  and  Elmira 
and  finding  they  could  not  use  it  they  shipped  back  to  the 
plaintiff  12,991  pounds,  and  notified  plaintiff  by  wire  of  the 
same,  and  plaintiff  immediately  wired  back  that  they  would  not 
receive  it,  whereupon  the  defendants  ordered  the  same  back 
to  Ehnira." 

The  referee  found,  as  a  matter  of  law,  that  there  was  no  war 
ranty,  and  directed  a  judgment  to  be  entered  in  favor  of  the 
plaintiff  for  the  contract  price. 

Further  faota  appear  in  the  opinion. 

Oahrid  L.  Smiili  for  appellant.  There  is  a  warranty  estab- 
lished in  this  case  as  a  matter  of  law.  {Dwight  v.  G.  L.  Ins, 
Co.,  103  N.  Y.  342 ;  Brady  v:  Cassidy,  104  id.  155 ;  T.  O.  V. 
Co,  v.  Smithy  110  id.  87;  SmaUey  v.  Ilenderson,  5  Dutcher 
371 ;  Brown  v.  BigaloWy  10  Allen,  244 ;  2  Schouler  on  Per- 
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sonal  Property,  327 ;  Benjamin  on  Sales^  §§  600,  613 ;  Hem- 
kins  V.  Pemhertony  51  N.  Y.  198 .  Kent  v.  Friedman^  17 
Wkly  Dig.,  484 ;  18  Alb.  L.  J.,  824 ;  Beah  v.  OhmUad,  24 
Vt.,  114;  Peme  v.  Sahin,  38  id.  432;  Joiie^  v.  Bright,  5 
Bing.  533;  Bra^q  v.  MorreU,  49  Vt.  45;  Leopold  v.  Van 
Kirky  27  Wis.  152;  Brown  v.  Murphee^  21  Miss.  91;  Cun- 
ninghani  v.  //«//,  1  Sprague,  404;  Beers  v.  Willmms^  16  Dl. 
69 ;  Waltmi  v.  Cbrfy,  1  Wis.  420  ;  Brenton  v.  Dmns,  8  Blaekf . 
317 ;  R.  M.  WorkH  v.  Chamlhr,  56  Ind.  575 ;  Flsk  v.  Taw*, 
12  Wis,  276;  Pogers  v.  iW/«/?,  11  Ohio  St.  48;  Benjamin  on 
Sales,  §§  656,  918,  966,  988 ;  Bromn  v.  Edgington,  2  M.  &  G. 
279 ;  Jone^  v.  BHght,  5  Bing.  533 ;  P.  C.  L  Co.  v.  Groves, 
68  Penn.  149 ;  R,  M,  Works  v.  Chandler,  56  Ind.  575 ;  Tay- 
lor  V.  6W^,  111  Mass.  363  ;  Gautierv.  Dougluss,  13  Hun,  154; 
Iloward  v.  //o^,  23  Wend.  350 ;  Van  Wight  v.  Allen,  69 
N.  Y.  ^\  ;  //<?0  V.  Sanhirn,  21  id.  552 ;  Story  on  Sales,  §  371 ; 
Cosgrove  v.  Burnett,  31  Alb.  L.  Jour.  140 ;  2  Schouler  on 
Sales,  355  ;  Pease  v.  Sahin,  3  Vea^ey,  432 ;  Ilogins  v.  Plymp- 
ton.,  11  Pick.  99-100  ;  TF//i/?/>r  v.  I^mhard,  18  id.  60 ;  Henshaw 
V.  RobUm,  9  Mete.  87 ;  TT^vV^  v.  Milfer,l  7  N.  Y.  129 ;  «/o7i^^  v. 
Just,  L.  R.  [3  Q.  B.],  107 ;  Lahtg  v.  Fidgeon,  4  Camp.  169 ; 
GranmieZ  v.  Gmihy,  52  Ga.  504;  ^/^^  v.  Forsyth,  41  Md. 
389;  Z?b<3  V.  Sanbuni,  21  N.  Y.  552;  Broion  v.  A&iyZe«,  27 
Vt.  227 ;  Dutton  v.  Gerrwh,  9  Cnsh.  89 ;  Benjamin  on  Sales, 
§§  983,  989 ;  Ilmoard  v.  Hoey,  23  Wend.  350 ;  Merriam  v. 
7<*^,  24  Wis.  640;  39  id.  578;  Peck  v.  Armstrong,  38 
Barb.  215;  Spence  v.  Duffield,  1  Ans.  Jur.  Rep.  74;  18  Alb. 
L.  Jour.  325  ;  Belr  v.  Walker,  46  L.  J.  [(^.  P.]  677 ;  Mose^  v. 
^^(zrf,  1  Denio,  378  ;  5  id.  617 ;  Copa^  v.  A,  A.  P.  Co.,  Supr. 
Ct.  of  Mich.,  Feb.  1,  1889;  Birch  v.  Spencer,  15  Hun,  504; 
T^opold  V.  F<5f?i  Klrke,  27  Wis.  152;  Smith  v.  Richards^  13 
Pet.  30, 42 ;  iT^/?^  v.  Frmhmm,  17  Wkly,  Dig.  484 ;  101  K  Y- 
616;  Pounce  v.  Dow,  64  id.  416;  BriggsY,  HiUon,  99  id. 
517.)  Tliere  was  no  sncli  acceptance  of  the  beef  by  the 
defendants,  as  waived  their  right  to  damages  against  the  plain- 
tiffs for  their  breach  of  contract.  (Benjamin  on  Sales,  §  92 ; 
Hare  on  Contracts,  396;  Knapp  v.  Simon,  96  N.  Y.  290; 
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Heed  V.  Randall,  39  id.  358;  Beck  v.  Sheldon,  48  id.  365; 
Dvtehess  Co.  v.  Ilarding,  49  id.  321 ;  G,  Mfg.  Co.  v.  Allen, 
53  id.  515;  Bounce  v.  Dow^  64  id.  411 ;  Gautiev  v.  I).  Mfg^ 
Co.,  13  Hun,  514,  525 ;  Do<lge  v.  McCormick,  22  Wkly  Dig, 
517;  Maxwell  v.  Lee,  27  N.  W.  Rep.  196;  Thompson,  v. 
IJbhy,  29  id.  150 ;  C.  I.  Co.  v.  Pope,  108  N.  Y.  232 ;  JVorton 
V.  Dreyfum,  106  id.  94;  G^?/rn^y  v.  A.  &  G.  W.  li.  Co.,  58 
id.  358 ;  Pierson  v.  Crooks,  26  N.  Y.  S.  R.  492  ;  Sjyrague  v. 
^/avti^,  20  Wend.  64;  MuUer  v.  ^;?^,  14  N.  Y.  597;  Day  v. 
Pool,  52  id.  416;  Park^  v.  J/".  J^.  cf-.  T.  Co.,  54  id.  587; 
Gurney  v.  ^I.  ct-  6^.  W.  R.  Co.,  58  id.  358 ;  Brigg  v.  ///Z^/>/*, 
99  id.  529 ;  Brown  v.  Foster,  108  id.  387 ;  Stu^ler  v.  Blei- 
stein,  26  N.  Y.  S.  R.  400 ;  Case  v.  Sinionds,  id.  832 ;  A'tvVi^ 
V.  McCormwk,  50  Barb.  116;  Hamilton  v.  McPherson,  28 
N.  Y.  72 ;  Johnscm  v.  Meeker,  96  id.  97 ;  Athim  v,  Elicellj 
45  id.  753.) 

Henry  S,  Red jt eld  for  respondent.  There  was  no  war- 
ranty as  to  the  qnality  and  condition  of  the  beef.  {0.  M. 
SfX*.  V.  Laivrence,  4  Cow.  44U ;  Duffy  v.  Mason,  8  id.  25; 
Rogers  v.  Ackerman,  22  Barb.  134;  Greenthal  v.  Schneider, 
52  How.  133;  Bartlett  v.  Hopcock,  34  N.  Y.  118;  Shippen 
V.  ^r>/Av;f.  122  IT.  S.  575;  5a7/orX'  v.  J/a/A^^^  13  N.  Y.  S.  R. 
263 ;  Chalmers  v.  Harding,  17  L.  T.  [X.  S.],  571 ;  2  Schou- 
ler,  335;  Benjamin  on  Sales  r4th  ed.],  599,  806,  Jj§  610,929.) 
Even  if  this  were  a  case  of  express  warranty,  the  defendants 
could  not  recoup  damages  for  the  breacli  thereof,  after  accept- 
ance and  sale  of  beef,  because  the  defects  were  open  and 
visible  and  known.  {Day  v.  Pool,  52  X.  Y.  146;  Parks  v. 
M.  A.  Co.,  54  id.  586;  Dounce  v.  Dow,hl\A.  16;  BriggsY. 
Hiltwi,  99  id.  517;  Bennett  v.  Buchan,  76  X.  Y.  386; 
Brovyn  v.  Burhans,  4  Ilun,  227;  O.  (\  M.  Co.  v.  Mann,  3 
N.  Y.  S.  R.  301;  VanJerwaller  v.  (hmer,  65  Barb.  556; 
Studer  v.  Bleistein,  26  N.  Y.  S.  R.  400.)  This  was  an  excu- 
tory  contract  of  sale.  The  representation  a^  to  kind  and 
quality  of  beef  was  part  of  the  contract  of  sale  itself,  descrip- 
tive simply  of  the  articles  to  be  delivered  in  the  future.     The 
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defects  existing  in  the  beef  upon  its  arrival  at  Dunkirk  and 
receipt  and  acceptance  by  defendants,  were  open  and  visible, 
as  appears  by  the  foregoing  testimony  of  the  defendant's  own 
witnesses.  This  being  the  case  they  are  bound  by  the  receipt 
and  acceptance  of  the  beef,  an  acceptance  in  such  case  being 
a  waiver  of  any  defects  and  a  consent  that  the  articles  received 
correspond  with 'the  contract,  {llogan  v.  Plympton^  11  Pick. 
97 ;  Winsor  v.  Lomhard,,  18  id.  57 ;  Ha/voJcins  v.  Pemherton^ 
51  N.  Y.  198;  White  v.  MiUer,  71  id.  118;  Passenger  v. 
Thorium,  34  id.  634 ;  Ywn  Wyck  v.  AU^,  69  id.  61 ;  Ben- 
jainin  on  Sales  [4th  ed.],  §  918 ;  Heed  v.  RandaU,  29  N.  Y. 
358 ;  Bexik  v.  Shddon,  48  id.  365  ;  D,  Co.  v.  Harding,  49  id. 
321 ;  Q,  Jf.  Co,  V.  Allen,  53  id.  515 ;  Bounce  v.  Dcyw,  64  id. 
411 ;  C  L  Co.  V.  Pope,  108  id.  232 ;  WaOae^  v.  BUJce,  18  N. 
Y.  S.  R  922 ;  MaxweU  v.  Lee,  27  N.  W.  Eep.  196 ;  Thomp- 
son V.  Lihhy,  29  N.  W.  Eep.  150 ;  Studer  v.  BUistein,  26  N". 
Y.  S.  R.  400;  Van  BracUin  v.  Fonda,  12  Johns.  467; 
Diwen  V.  McCormicJc,  50  Barb.  116;  Moses  v.  Mead,  1  Den. 
378;  5  id.  617;  Mee  v.  McNider,  39  Hun,  345;  109  K  Y. 
500 ;  Pierson  v.  Crooks,  26  N.  Y.  S.  R.  492 ;  Lessee  v.  Per- 
hms,  20  id.  933 ;  Pope  v.  AUis,  115  IT.  S.  363 ;  G.  M.  Co. 
V.  AUen,  53  N.  Y.  515 ;  Reed  v,  RandaU,  29  id.  358 ;  Downce 
V.  Dow,  64  id.  411 ;  Studer  v.  BUistein,  26  N.  Y.  S.  R.  400.) 

> 
Parker  J.     In  the  absence  of  a  warranty  as  to  quality  and 

a  breach,  the  defendant's  claim  for  damages  could  not  have 

survived  the  use  of  the  property.     For  in  such  case  vendees 

are  bound  to  rescind  the  contract  and  return,  or  offer  to  return, 

the  goods.     If  they  omit  to  do  so,  they  will  be  conclusively 

presumed   to  have    acquiesced    in  their    quality.      {Coplay 

Iron    Company    v.   Pope,    108    N.    Y.    232.)      Therefore, 

if    the    referee    was  right  in    holding    that  thei'e   was  no 

warranty  as  to   quality,  collateral  to  the  contract  of  sale,  we 

need  not  inquire  further,  as  the  judgment  must  be  aflSrmed. 

The  referee  has  found  the  facts  and  this  court  may  properly 

review  his  legal  conclusion  as  to  whether  they  amounted  to  a 

warranty. 
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"A  warranty  is  an  express  or  implied  statement  of  something 
which  a  party  undertakes  sliall  be  a  part  of  a  contract,  and, 
thongh  part  of  the  contract,  collateral  to  the  express  object 
of  it."  (2  Schouler  on  Personal  Property,  327.)  All  contracts 
of  sale  with  warranty,  therefore,  must  contain  two  independent 
stipnlations: 

First.  An  agreement  for  the  transfer  of  title  and  possession 
from  the  vendor  to  the  vendee. 

Second.  A  further  agreement  that  the  subject  of  the  sale  has 
certain  qualities  and  conditions. 

It  is  not  necessary  that  in  the  collateral  agreement  the  word 
warranty  should  be  used.  No  particular  phraseology  is  requi- 
site to  constitute  a  warranty.  "  It  must  be  a  representation 
which  the  vendee  relies  on  and  which  is  understood  by  the 
parties  as  an  absolute  assertion,  and  not  the  expression  of  an 
opinion."  {Onmda  Manufacturing  Society  v.  Lawrence^  4 
Cow.  440.)  It  is  not  necessary  that  the  vendor  should  have 
intended  the  representation  to  constitute  a  warranty.  If  the 
writing  contains  that  which  amounts  to  a  warranty  the  vendor 
will  not  be  permitted  to  say  that  he  did  not  intend  what  his 
language  clearly  and  explicitly  declares.  {HawhmsY.  Pem- 
terton,  51  N.  Y.  198.)  In  that  case  the  defendants  pur- 
chased at  auction  an  article,  relying  upon  the  representation 
of  the  auctioneer  that  it  was  "blue  vitriol."  It  was  imfact 
**Salzburger  vitriol,"  an  article  much  less  valuable.  *  an 
action  brought  against  the  purchaser  the  trial  court  directed  a 
verdict  for  the  plaintiff.  This  was  held  to  be  error  because 
the  representation  at  the  sale  amounted  to  a  warranty. 

Judge  Earl  in  delivering  the  opinion  of  the  court  after  col- 
lating and  discussing  the  authorities  upon  the  subject  of  war- 
ranty, said:  "The  more  recent  cases  hold  that  a  positive  aflSrma- 
tion,  understood  and  relied  upon  as  such  by  the  vendee,  is  an 
express  warranty." 

In  £ent  v.  Friedman^  (17  Wkly  Dig.  484)  Judge  Learned 

in  his  opinion  says  :  "  There  can  be  no  difference  between  an 

executory  contract  to  sell  and  deliver  goods  of  such  and  such 

A  quality  and  an  executory  contract  to  sell  and  deliver  goods 
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which  the  vendor  wairants  to  be  of  such  and  such  a  quality. 
The  former  is  as  much  a  warranty  as  the  latter."  The  Court 
of  Appeak  subsequently  aflSrmed  the  judgment  of  the  General 
Term  without  an  opinion.     (101  N.  Y.  616.) 

In  White  v.  JIM^r  (71  N.  Y.  118),  frequently  referred  to 
as  the  "Bristol  cabbage  seed  case,"  the  Court  says:  "The  case 
of  Jlawh'ns  v.  PemherUm  {supra)  adopts  as  the  law  in  this 
state,  the  doctrine  upon  this  subject  now  prevailing  elsewhere^ 
that  a  sale  of  a  chattel  by  a  particular  description,  is  a  war- 
nmty  that  the  article  sold  is  of  the  kind  specified. 

So,  too,  a  sale  by  sample  imports  a  warranty  that  the  quality 
of  the  goods  shall  be  equal  in  every  respect  to  the  sample. 
{Brlggs  v.  IlUton^  99  N.  Y.  517,  and  cases  cited.) 

Now,  in  the  case  before  us,  the  defendants  undertook  to 
purchase  of  the  plaintiff  fresh  dressed  beef  to  be  wholesaled 
in  part  and  the  residue  retailed  to  their  customers.  They 
endeavored  to  procure  good  beef.  Not  only  did  they  contract 
for  beef  that  was  clean,  well-dressed,  in  fii*st  class  condition  in 
every  respect,  and  merchantahle,  and  that  was  thoroughly 
chilled  before  being  loaded  on  the  cars ;  but  further,  that  they 
should  not  be  given  beef  that  had  been  heated  before  beinfir 
killed. 

When,  therefore,  the  plaintiff  placed  in  a  suitable  car  beef 
well-dressed  and  clean,  and  of  the  general  description  given  in 
defendants'  order,  it  had  made  a  del:  very  of  the  merchandise 
sold,  and  by  the  tenns  of  the  contract  was  entitled  to  be  paid 
as  soon  as  the  bill  should  reach  defendants  and  before  the 
arrival  of  the  beef  made  an  examination  by  defendants 
l)08sible. 

But  there  was  another  collateral  engagement,  and  yet  forming 
a  part  of  the  contract  which  the  plaintiff  had  not  {performed. 
An  engagement  of  much  consequence  to  the  defendants  and 
their  customers,  because  it  affected  the  quality  of  the  meat. 
Upon  its  performance  or  non-performance  depended  whether 
it  should  be  wholesome  as  an  article  of  food.  It  was  of  such 
a  character  that  defendants  were  obliged  to  rely  solely  upon 
the  representation  of  the  plaintiff  in  respect  thereto.     The 
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plaintiff  or  its  agents  selected  from  their  stock  the  cattle  to  be- 
slanghtered.  No  one  else  knew  or  could  know  whether  they 
were  heated  and  feverish.  Inspection  immediately  after  plac- 
ing  the  beef  in  the  car  would  not  determine  it.  That  collateral 
engagement  consisted  of  a  representation  and  agreement  that 
plaintiff  would  deliver  to  the  defendants  beef  from  cattle  that 
had  not  been  heated  before  being  slaughtered.  Such  repre- 
sentation  and  agreement  amounted  to  an  express  warranty. 

The  referee  found  as  a  fact :  "  That  the  meat  had  been  heated 
before  being  killed,"  therefore  there  was  a  breach  of  the  war- 
ranty, and  the  defendants  are  entitled  to  recover  their  damages, 
by  way  of  counter-claim,  unless  such  right  must  be  deemed  to 
have  been  subsequently  waived. 

It  is  not  necessary  for  the  disposition  of  this  case  to  decide  and, 
therefore,  it  is  not  decided,  whether  a  war;^nty  is  implied  in  all 
cases  of  a  sale  of  fresh  dressed  meat,  by  the  party  slaughtering 
the  animaJs,  that  they  were  not  heated  before  being  killed,., 
and,  as  some  of  my  associates  are  averse  to  any  expression  what- 
ever upon  that  question  at  this  time,  what  is  said  must  be 
regarded  as  an  individual  view  rather  than  that  of  the  court. 
My  attention  has  not  been  called  to  a  decision  in  this  state 
covering  that  precise  question. 

It  was  determined  in  Divine  v,  McConnicJc  (50  Barb.  116), 
that  in  the  sale  of  a  heifer  for  immediate  consumption,  a  war-^ 
ranty  that  she  is  not  diseased  and  unfit  for  food  is  implied. 
That  decision  is  well  founded  in  principle,  and  is  in  accordance 
with  a  sound  public  policy,  which  demands  that  the  doctrine 
of  ^^ caveat  ertiptor'^^  shall  be  still  further  encroached  upon, 
rather  than  that  the  public  health  shall  be  endangered.  I  see 
no  reason  for  applying  the  rule  to  one  who  slaughters  and  sells 
to  his  customers  for  immediate  consumption,  and  denying  its 
application  to  one  who  slaughters  and  sells  to  another  to  be 
retailed  by  him.  In  each  case  it  is  fresh  meat  intended  for 
immediate  consumption. 

The  rule  is  well  settled  by  the  courts  of  last  resort  in  many 
of  the  states  that  a  vendor  of  an  article  manufactured  by  him  for 
a  particular  use,  impliedly  warrants  it  Eigainst  all  such  defects. 


268  Fairbank  Canning  Co.  v,  Mktzokr  et  al.         [Jan., 

Opinion  of  the  Court,  per  Parker,  J. 


as  arise  from  his  iinskillf ulness  either  in  selecting  the  materials 
or  in  putting  them  together  and  adapting  them  to  the  required 
purpose.  (See  cases  cited  in  Albany  T^w  Journal,  voL  18, 
page  324.) 

One  who  prepares  meat  for  the  wholesale  market  may  be 
said  to  come  within  that  rule.  Because  he  purchases  the  cattle ; 
determines  whether  they  are  healthy  and  in  proper  condition 
for  food ;  and  upon  his  skill  in  dressing  and  preparing  the 
meat  for  transportation  a  long  distance,  its  quality  and  con- 
dition as  an  article  of  diet  for  the  consumer  largely  depends. 

In  two  of  the  states  at  least,  it  is  held  that  where  perishable 
goods  are  sold  to  be  shipped  to  a  distant  market,  a  warranty  is 
implied  that  they  are  properly  packed  and  fit  for  shipment, 
but  not  that  they  will  continue  sound  for  any  particular  or 
definite  period.  {Mann  v.  Everston^  32  InA  355  ;  Leopold y. 
Van  Kirk,  27  Wis.  152.) 

The  respondent  insists  that  the  act  of  defendants'  agent  in 
selling  some  sixty  quarters  of  the  beef,  before  the  car  reacheil 
Elmira,  when  the  defendants,  after  making  a  personal  examin- 
ation, immediately  shipped  that  which  remained  unsold  to  the 
plaintiff,  constituted  a  waiver  of  their  claim  for  damages.  It 
is  undoubtedly  the  rule  that  in  cases  of  executory  contracts  for 
the  sale  and  delivery  of  personal  property,  if  the  article  fur- 
nished fails  to  conform  to  the  agreement,  the  vendee's  right 
to  recover  damages  does  not  survive  an  acceptance  of  the 
property,  after  opportunity  to  ascertain  the  defect,  unless 
notice  has  been  given  to  the  vendor,  or  the  vendee  offers  to 
return  the  property.  (Reed  v.  liandaU^  29  N.  Y.  358 ;  Beck 
V.  SheMon,  48  X.  Y.  365 ;  Caplay  Iron  Co,  v.  Pope,  108 
N.  Y.  232.) 

But  when  thei*e  is  .an  express  warranty  it  is  unimportant 
whether  the  sale  be  regarded  as  executory  or  in  present!,  for 
it  is  now  well  settled  that  the  same  rights  and  remedies  attach 
to  an  express  warranty  in  an  executory,  as  in  a  present  sale. 
(Day  v.  Pool, 52  N.  Y.  416 ;  Paries  v.  Mixrris  Ax cfe  Tool  Co., 
54  N. Y.  586  ;  Bounce  v.  Dow,  57  N.  Y.  16 ;  Briggs  v.  imian, 
99  K  Y.  517.) 
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In  such  cafies  the  right  to  recover  damages  for  the  breach  of 
the  warranty  survives  an  acceptance,  the  vendee  being  under 
no  obligation  to  return  the  goods. 

Indeed  his  right  to  return  them  upon  discovery  of  the  breach 
is  questioned  in  Day  v.  Pool  (supra).  And  Judge  Dan- 
FOKTH  in  Brigg  v.  HiUoii  {8upra\  after  a  careful  review 
of  the  leading  authorities  upon  the  question  states  the  rule  as 
follows :  "  Where  there  is  an  express  warranty,  it  is,  if  untrue^ 
at  once  broken  and  the  vendor  becomes  liable  in  damages  but 
the  purchaser  cannot  for  that  reason  either  refuse  to  accept 
the  goods  or  return  them." 

It  follows  from  the  views  expressed  that  the  judgment 
should  be  reversed. 

All  concur,  except  Follett,  Cli.  J.,  not  sitting. 

Judgment  reversed. 


Augustin   Daly,  Respondent,  v.  John   Stetson,  Appellant. 

Plaintiff  entered  into  a  contract  with  defendant,  by  whicli  lie  sold  to  him  the 
exclusive  right  to  give  performances  of  certain  plays  for  thirty  consecutive 
weeks.  Defendant  agreed  to  pay  plaintiff  $200  each  week  "commencing  the 
first  Saturday  after  said  performance  begins. "  In  an  action  to  recover  an 
alleged  balance  due  under  said  contract  it  was  admitted  that  the  perform- 
ance began  as  contemplated  by  the  contract.  Defendant  claimed  that  the 
condition  of  the  contract  was  that  he  should  produce  the  plays  each  week 
and  that  without  proof  that  he  had  so  done,  plaintiff  could  not  recover. 
Hdd,  untenable;  that  after  the  commencement  of  the  performance,  if 
defendant  neglected  or  refused  to  produce  the  plays,  it  was  a  breach  of  the 
contract  on  his  part,  and  did  not  shield  him  from  his  obligation  to  pay 
the  stipulated  price  for  each  week  until  the  end  of  the  time  specified. 

Defendant  set  up  as  a  counter-claim  a  right,  as  assignee  of  K.,  to  royalties 
on  a  certain  play  performed  by  plaintiff.  It  appeared  that  a  contract  was 
entered  into  between  K.  and  A.,  a  dramatic  author,  by  which  A.  assigned 
to  N.  for  his  theatre  in  New  York  the  exclusive  right  of  performance 
of  all  plays,  dramas  and  comedies  theretofore  or  thereafter  written  by 
A. ;  also  *  •  all  property  rights  on  all  these  plays  for  the  United  States, "  so 
that  N.  "exclusively  has  the  right  to  give  to  other  stages  »  »  »  the 
permission  to  perform  said  plays,  to  fix  and  determine  the  royalties  for  the 
same  and  collect  said  royalties  from  the  other  managers,  and  *  *  * 
to  act  as  the  sole  proprietor  of  the  same,"  N.  to  pay  a  certain  royalty  for 
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each  performance  of  these  plays  at  his  own  theatre  and  one-half  of  all 
the  royalties  received  by  him  **by  disposing  of  his  property-right  to 
these  plays  to  the  other  theatres."  An  annual  accounting  was  provided 
for.  The  contract  was  to  continue  two  years  and  after  that  from  year 
to  year  unless  revoked  by  one  of  the  parties.  In  1881  N. ,  describing  himself 
as  an  agent  of  A.,  entered  into  a  contract  with  plaintiflf,  giving  him  the 
right  to  adapt  the  plays  of  A.,  for  performances  in  English,  plaintiff  to 
pay  to  N.,  as  such  agent,  specified  royalties.  It  also  appeared  that  the 
two  years  had  expired,  and  N.  had  bet»n  notified  of  the  revocation  of  the 
contract  by  A. ,  prior  to  the  adaptation  by  plaintiff  of  the  plays,  the  roy- 
alities  claimed  for  which  N.  assigned  to  defendant  and  which  consti- 
tuted the  counter-claim,  and  plaintiflf  had  procured  his  rights  to  that  play 
directly  from  A.  Held,  that  under  the  contnvct  with  A.,  N.  was  an 
agent  merely;  that  he  acquired  thereunder  no  title  to  said  plays  and 
upon  notice  of  revocation  being  given  as  provided,  his  agency  ceased  ; 
and  therefore  the  counter-claim  was  not  sustained. 
•Reported  below  (22  J.  &  S.  202). 

(Argued  December  11,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
'  Court  of  the  city  of  New  York,  entered  upon  an  order  made 
February  14,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiflf,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

A,  J,  D'ltenlvoefer  for  appellants.  The  complaint  should 
have  been  dismissed  on  the  ground  that  there  M^as  no  evidence 
that  the  defendant  produced  the  plays  during  the  term  for 
which  judgment  was  rendered.  {Perry  v.  Dickerson^  85  N. 
Y.  345 ;  Ilmcard  v.  Daly^  15  id.  462.)  The  court  erred  in 
dismissing  the  second  and  third  counter-claims,  relating  to  the 
production,  of  Von  Schoenthan's  plays  "7-20-8"  and  the 
"  Passing  Regiment."  {mird  v.  Cook,  75  N.  Y.  354 ;  Depeu) 
V.  Kayser,  3  Duer,  335 ;  Hoffman  v.  A,  Ins.,  32  N.  Y.  405- 
413 ;  Barlow  v.  Scott,  24  id.  40 ;  Ripley  v.  Larirwuth,  56 
Barb.  31 ;  Reed  v.  Bently,  4  K.  &  John.  662-663 ;  Coghlcm 
V.  Stetson,  10  Fed.  Eep.  727-729 ;  Howard  v.  Hale,  6  L.  T. 
Rep.  648 ;  Stoop  v.  Smith,  100  Mass.  63-66 ;  West  v.  Smith, 
101  U.  S.  263.)  The  first  counter-claim  relating  to  L' Arronge's 
play,  "  Dollars  and  Sense,"  should  have  been  allowed,  and  it 
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was  error  to  direct  its  disallowance,  if  the  jury  found  that 
plaintiff  entered  in  good  taith  into  the  contract  with  L' Arronge 
for  the  same  play.  {Lav^rence  v.  liroicyu  5  N.  Y.  394; 
Bal*er  v.  U,  M.  Z.  his,  Co,,  48  id.  289 ;  Wihox  v.  IloweU, 
44  id.  402;  II,  31,  Co,  v.  Farrington,  82  id.  121,  129; 
Andrews  t.  A,  L,  Ins,  Co,^  85  id.  334 ;  Wi'derwax  v.  JacqueSy 
18  Wkly.  Dig.  240;  Farrell  \.  Kmim,  17  id.  471 ;  VieUyr  v. 
/.  N.  Co,,  13  J.  &  S.  142-145 ;  Parsons  on  Contracts,  293, 
chap.  4,  §  9  ;  Warring  v.  Sombor-n,  82  N.  Y.  604;  Wilcox  v. 
Iloioell,  44  N.  Y.  398 ;  lioyce  v,  Watrous,  73  id.  597 ;  Field 
V.  Mayor,  etc,^  6  N.  Y.  179  ;  Devlin  v.  Mayor,  etc,  63  id.  8 ; 
Morton  v.  Nayhr,  1  Hill,  583 ;  Hall  v.  City  of  Bvffalo,  1 
Keyes,  193,  301;  Al^er  v.  Scott,  54  K  Y.  16;  Lowery  v. 
Steioard,  25  id.  239 ;  Fverson  v.  Gere,  40  Hun,  250  ;  MitcheU 
T.  Window,  2  Story,  630.)  The  court  erred  in  admitting 
L'Arronge's  letter  to  plaintiff.  {Dodge  v.  F,  S,  Banlc,  93  IT. 
S.  379 ;  Pvtman  v.  Matthewson,  15  Wkly.  Dig.  128.) 

Stephen  H,  OUn  for  respondent.  It  was  not  error  to  dismiss 
the  second  and  third  counter-claims.  (Story  on  Agency,  §§ 
462,  466;  limit  v.  Rousmanier,  8  Wheat.  174;  Story  on 
Agency,  §  474 ;  MoUer  v.  Tuska,  87  N.  Y.  169 ;  Sigerson  v. 
MaUliews,  20  How.  [II.  S.],  496 ;  Story  on  Agency,  §  403 ; 
Taintor  v.  Prendergast,  3  Hill,  72 ;  Story  on  Agency,  11-16  ; 
Devl/in  v.  Mayor,  etc,  63  N.  Y.  8.)  The  charge  of  the  court 
in  relation  to  the  first  counter-claim  was  at  least  as  favorable 
to  the  defendant  as  it  should  have  been.  {Nicoll  v.  Burke, 
13  J.  &  S.  526-537;  FieU  v.  Mayor,  etc,  6  K  Y.  186.) 
There  were  no  errors  in  the  admission  or  exclusion  of  e\'idence. 
(CoUendery,  Dinsmore,  55  N.  Y.  200;  Harrison  v.  Kirke, 
6  J.  &  S.  396;  Eighmiew,  Taylor,  98  N.  Y.  288;  Stephen's 
on  Evidence,  Art.  90 ;  Code  Civ.  Proc.,  §  723 ;  Levi/n  v. 
RusseU,  42  N.  Y.  251.) 

Haight,  J.  This  action  was  brought  to  recover  a  balance 
alleged  to  be  due  upon  a  contract.  The  complaint  alleged 
that  on  or  about  the  Ist  day  of  October,  1883,  the  plaintiff  and 
defendant  made,  signed  and    delivered  an  agreement  the 
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material  portions  of  which  are  as  follows :  "Memorandum  ot 
agreement  made  this  1st  day  of  October/1883,  by  and  between 
Augustin  Daly,  manager  Daly's  theatre,  New  York,  and  John 
Stetson,  lessee  Fifth  Avenne  theatre  of  New  York,  for  them- 
selves and  their  respective  executors,  administrators  and  assigns, 
to  wit,  viz. :  said  Daly  hereby  sells  to  said  Stetson  the  exclusive 
right  to  give  performances  of  the  plays  of  "Pique"  and 
"Divorce"  for  thirty  consecutive  weeks  during  the  theatrical 
season  of  1883-84,  commencing  on  or  about  Monday,  October 
22,  1883,  in  all  the  cities  and  towns  of  the  United  States  and 
(.anadas  excepting  the  city  of  New  York,  etc.,  *  *  *  one 
performance  each  night  to  be  given  during  such  period.  The 
said  Stetson  hereby  agrees  to  pay  said  Daly  the  sum  of  $200 
each  week  for  thirty  consecutive  weeks  conmiencing  on  the 
first  Saturday  after  said  performance  begins,  payable  to  said 
Daly  in  the  city  of  New  York". 

The  complaint  further  alleged  that  the  defendant,  though 
often  requested  so  to  do,  had  not  paid  the  sums  of  money  due 
under  the  agreement  or  any  part  thereof,  except  five  sums  of 
$200  each  paid  respectively  on  the  30th  day  of  October,  and 
the  6th,  10th,  17th  and  24th  days  of  November,  1883,  and  that 
there  was  still  due  and  owing  the  sum  of  $5,000,  besides  interest, 
for  which  sum  judgment  was  demanded. 

The  answer  does  not  deny  the  allegations  of  the  complaint 
further  than  that  there  was  the  sum  of  $5,000  besides  interest 
due  and  owing.  Upon  the  trial  the  plaintiffs  counsel  opened 
^he  case  to  the  jury  and  it  was  then  admitted  that  the  interest 
upon  the  $5,000  claimed  by  the  plaintiff  amounted  to  the  sum 
of  $634.94.  Thereupon  the  plaintiff  rested,  and  the  defend- 
ant's counsel  moved  to  dismiss  the  complaint  on  the  ground 
that  the  plaintiff  cannot  recover  except  upon  the  performances 
given  by  the  defendant  and  that  it  was  incumbent  upon  the 
plaintiff  to  show  that  the  defendant  had  given  the  performances ; 
that  the  condition  of  the  contract  is  that  the  defendant  perform 
each  week.  This  motion  was  denied  and  an  exception  was 
taken  which  presents  the  first  question  which  we  are  called 
upon  to  consider. 
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We  do  not  iiiiderstand  that  the  right  of  the  plaintiff  to 
recover,  depends  upon  a  condition  that  the  defendant  produces 
the  plays  each  week.  By  the  terms  of  the  agreement  the  plain^ 
tiff  sold  to  the  defendant  the  exclusive  right  to  give  perfonn- 
ances  of  the  pUys  for  tliiity  coifsecutive  weeks,  c(tfnmencing 
on  or  about  Monday,  October  2'2,  18S:5;  one  performance  was 
to  he  given  each  night  during  that  period  and  the  defendant 
Agreed  t-o  pay  the  plaintiff  the  sum  of  $200  each  week  for 
diirty  consecutive  weeks,  commencing  on  the  first  Satuixlay 
after  the  performances  begaiu  The  perfonnanjces  began  as 
contemplated  by  the  agreement  and  for  five  weeks  the  contract 
price  was  paid.  If,  after  that  time,  the  defendant  neglected  or 
refused  to  produce  the  plays,  it  was  a  breach  of  the  contract 
on  his  part  and  does  not  shield  him  from  his  obligation  to 
pay  the  stipulated  price  for  each  week  thereafter,  until  the 
end  of  the  thirty  consecutive  weeks  mentioned  in  the  con 
tract.  It  therefore  appears  to  us  that  the  motion  was  properly 
denied. 

The  other  (|uestions  which  we  are  called  upon  to  consider, 
relate  to  the  counter-claims  set  forth  in  the  defendant's  answer. 
It  appears  that  the  plaintiff  was  a  theatrical  manager  and  as  such 
had  produced  at  his  theatre  a  play  known  as  "  Dollara  and  Sense,'" 
of  which  one  Adolph  L' Arrouge,  of  the  city  of  Berlin,  Grennany, 
was  the  author,  on  which  his  gross  receipts  amounted  to  the 
sum  of  $50,383.76;  thai:  he  had  also  produced  another  play 
known  as  "  7-20-8,"  of  which  F.  Von  Schoenthan,  of  Berlin, 
was  the  author,  the  gross  receipts  of  which  amounted  to  the 
sum  of  $49,982.02 ;  and  also  another  play  under  the  name  of 
"The  Passing  Regiment,"  by  the  last  named  author,  the  gross 
receipts  of  which  amounted  to  $1,870.  It  is  claimed  that  one 
Adolph  Keuendorff,  of  the  city  of  New  York,  was  entitled  to 
a  royalty  of  five  per  cent  upon  the  gross  receipts  for  the  pro- 
duction of  these  plays  and  that  his  claim  has  been  assigned 
and  is  now  vested  in  the  defendant.  Whilst,  on  the  other 
hand,  it  is  claimed  on  behalf  of  the  plaintiff  that  the  right  to 
produce  these  plays  was  obtained  from  the  authors  through 
their  agent  in  Berlin,  and  that  the  royalty  accrued  has  been 
SicKKT.s  —  Vor.  LA^XIII.         35 
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imid  to  tliem.  It  thus  becomes  necessary  to  consider  tlie  nature 
of  the  defendant's  claim  to  the  royalties. 

On  the  15th  of  June,  1878,  at  Berlin,  a  contract  was  entered 
into  in  writing  between  Adolph  L'Arronge  and  Adolph  Neu- 
endorff,  of  which  the  following  is  a  translation:  *' Between 
Mr.  Ad.  Neuendorff,  manager  of  the  Germania  Theatre  in 
New  York,  and  the  dramatic  author,  Mr.  Adolph  L'Arronge, 
in  Berlin,  is  this  day  the  following  contract  agreed  upon  and 
closed : 

'VAfter  Mr.  Ad.  Keuendorff  to  the  other  contractor,  Mr.  A. 
UArronge,  has  paid  the  sum  of  live  marks  in  hand,  Mr.  L'Ar- 
ronge assign  to  Mr.  Ad.  Neuendorff,  iiret ;  for  the  Gennania 
Theatre  in  New  York,  managed  by  Mr.  A.  Neuendorff,  the 
exclusive  right  of  performance  of  all  plays,  dramas  and  coiii- 
edies  composed  or  arranged  by  Mr.  A.  L'Arronge,  and  which, 
from  to-day  forth,  will  be  written  by  Mr.  A.  L'Arronge ;  and 
also  that  formerly  composed  play  by  Mr.  L'AiTonge,  called 
'  Mein  Leopold.'  Me  furthermore  assigns  to  Mr.  Ad.  Neuen- 
doi-ff,  exclusively,  all  proj)erty  rights  on  all  these  plays  for  the 
United  States  of  America,  so  that  Mr.  Neuendorff  exclusively 
has  the  right  to  give  to  other  stages  in  North  x\merica,  German 
as  well  as  English,  the  permission  to  perform  said  plays,  to  fix 
and  detennine  the  royalties  for  the  same,  and  collect  such  royal- 
ties from  the  other  managers;  and  furthermore,  to  have  the 
plays  translated  and  adapted;  in  short,  that  Mr.  Neuendorff 
is  authorized  to  act  as  the  sole  proprietor  of  the  same. 

"Mr.  Neuendorff  pays  to  Mr.  L'Arronge,  for  every  per- 
formance of  these  new  plays  at  the  Germania  Theatre  in  New 
York,  a  royalty  of  five  per  cent  of  the  gross  receipts.  All 
other  moneys  which  Mr.  Neuendorff  will  receive  by  disposing 
of  his  property  right  to  these  plays  to  other  theatres  of  the 
United  States  are  to  be  divided  ecpially  between  Mr.  Neuen- 
dorff and  Mr.  L'Arronge,  after  deducting,  first  of  all,  expenses 
for  translation  and  adaptation,  or  cost  arising  from  other  causes. 
The  account  and  payment  of  all  moneys  due  to  Mr.  L'Arronge 
nnist  be  made  every  year  after  the  close  of  the  season,  at  latest, 
till  the  first  of  July. 
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"Mr.  L'Arronge  binds  himself  to  deliver  to  Mr.  Neuendorff 
the  manuscript  of  each  play,  at  latest,  four  weeks  after  the  first 
performance  of  said  play  in  Gennanv  or  Austria. 

"The  duration  of  this  contract  is  determined  for  the  time 
from  July  1,  1878,  till  July  1,  1880,  after  the  termination  of 
which  term  it  continues  from  year  to  year,  unless  revoked  by 
one  of  the  contractors  on  or  before  the  first  of  April  of  each  year." 

Subsequently,  and  on  the  27th  day  of  December,  1881, 
NeuendorflP  entered  into  a  written  agreement  with  the  plaintiff 
reciting  that,  whereas,  said  Neuendorff  is  the  agent  of  Adolph 
L'Arronge  and  several  other  dramatic  authors  residing  on  the 
continent  of  Europe  for  the  production,  sale  and  licensing  the 
performances  and  translations  of  their  unprinted  and  unpub- 
hslied  ])lays  and  dramas  throughout  the  United  States  and  also 
for  the  dominion  of  Canada,  it  was  agreed  in  consideration  of 
one  dollar  paid  to  Neuendorff  individually,  and  one  dollar  paid 
to  him  as  agent  of  the  persons  named  as  authors,  he,  for  him- 
self and  as  agent  of  the  authors  named,  agreed  to  deliver  to  the 
plaintiff  a  copy  of  every  unpublished  or  unprinted  play  or 
dramatic  comiK)sition  writt<en  by  the  authors  named,  or  either 
of  them,  of  wliich  he,  Neuendorff,  may  become  the  agent, 
within  a  reasonable  time  after  he  shall  re(*eive  the  same  for 
translation  into  the  English  language  and  assign  and  grant  unto 
the  plaintiff  the  sole  and  exclusive  right  of  making  adaptations 
of  such  plays  in  English  and  of  performing  them  cm  the  stage 
or  of  causing  or  pennitting  to  be  ])erformed  such  English  ver- 
sions or  adaptations  of  them  throughout  the  United  States  and 
Canada  upon  payment  to  said  Neuendorff  as  such  agent  as 
aforesaid,  for  every  performance  in  the  city  of  New  York  of 
either  such  plays  performed  by  the  plaintiff  a  royalty  or  sum 
equal  to  five  per  cent  of  the  gross  receipts  of  such  perform- 
ances, payable  nightly,  and  of  one-half  of  the  net  royalties 
received  by  the  plaintiff  for  all  perfonuances  under  his  licenses 
given  by  other  ])ersons  in  any  other  part  of  the  United  States 
or  Canada. 

It  was  further  provided  that  this  agreement  should  apply  to 
all  plays  and  dmmatic  compositions  of  the  said  authors  which 
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sliall  be  produced  by  the  plaintiff  at  any  time  between  the  1st 
day  of  January,  1882,  and  the  last  day  of  December,  1884,  and 
that  in  the  event  of  failure  of  the  plaintiflE  to  make  the  pay- 
ments stipulated,  tliat  Neuendorfl,  as  the  agent  of  the  authors, 
shall  have  the  right  to  stop  and  enjoui  each  and  every  perform- 
ance of  the  plays. 

Afterwards,  and  about  the  month  of  November,  1882, 
L'Arronge  completed  a  play  known  in  German  as  "Die  Sor- 
glosen "  which  he  sent  to  Mr.  Neuendorff  who  delivered  the 
same  to  Mr.  Lester  Wallack,  a  theatrical  manager,  in  the  city 
of  New  York  who  kept  the  same  until  the  latter  part  of  March 
or  the  Ist  of  April,  1883,  and  then  returned  it  to  him.  In  the 
meantime,  the  plaintiff,  liearing  of  this  play  called  upon  Neuen- 
dorff  for  it  and  was  informed  that  he  had  delivered  the  same 
to  Mr.  Wallack  and  when  questioned  why  he  had  done  so  stated 
that  he  had  done  it  in  consequence  of  a  direction  from  Mr. 
L'Arronge  who  told  liim  that  the  plaintiff  had  a  good  many  of 
his  plays  which  lie  had  not  produced,  and  not  to  give  him  any 
more  until  he  had  produced  those  he  had  on  hand.  There- 
upon the  plaintiff  wrote  Mr.  L'Arronge  in  reference  thereto, 
who  sent  the  play  to  him  under  an  arrangement  that  the 
royality  was  to  be  paid  to  him  through  his  agent,  Bloch,  in 
Berlin.  Subsequently  Neuendorff  delivered  to  the  plaintiff 
his  copy  of  the  play  returned  by  Wallack.  The  plaintiff  tliere- 
upon  caused  the  play  to  be  translated  and  adapted  for  produc- 
tion in  English  upon  his  stage  under  the  name  of  "Dollars 
and  Sense." 

It  further  appears  that  Bloch,  who  was  the  general  agent 
at  Berlin  for  Yon  Schoenthan  and  L'Arronge,  in  January, 
1883,  had  correspondence  with  Neuendorff  in  reference  to 
unpaid  royalities  on  the  contract  under  which  he  was  coUect- 
ing  tliem  and  gave  him  notice  of  the  termination  of  the  con- 
tract of  Yon  Schoenthan  and  L'Arronge.  The  letter  from 
Block  to  Neuendorff  does  not  appear  in  the  case,  but  under 
date  of  January  28,  1883,  Neuendorff  wrote  Bloch,  from 
which  we  extract  the  following  :  "First  of  all  I  acknowlege 
the  receipt  of  your  letters,  in  which  you  notify  me  that  Mess. 


1890.]  Daly  v.  Stetson.  277 

Opinion  of  the  Court,  per  Haight,  J. 


Schoeiithan  and  L'Arronge  consider  their  contracts  \vith  me 
to  be  null  and  void  after  this  season.  Of  course,  I  am  com- 
pelled to  accept  this  notification  at  the  close  of  the  present 
season,  and  merely  request  you  to  let  me  have  the  pieces 
for  the  German  stage  in  the  future,  as  promised  nie  in  your 
letter,  because  in  reality  I  liave  so  far  been  the  only  one  from 
whom  the  authors  have  received  anything  tangible  for  their 
pieces,  so  that  I  should  not,  in  return,  be  overlooked  in  the 
future.  Be  that  a^  it  may,  I  rely  in  this  matter  entirely  upon 
you,  my  dear  Mr.  Bloch." 

It  further  appears  that  Bloch  was  authorized  by  the  author 
to  terminate  the  contract  in  question. 

It  is  now  contended  that  under  the  conti*act  the  title  to  the 
play  and  the  right  to  produce  it  upon  the  American  stage 
vested  absolutely  in  Neuendorff.  We  are  consequently  called 
upon  to  construe  the  instrument  and  detennine  its  force  and 
effect.  As  we  have  seen  Neuendorff  first  pays  to  L'Arronge 
the  sum  of  five  marks  and  L'Arronge  assigns  to  him  for  the 
Germania  theatre  in  New  York,  managed  by  him,  the  exclu- 
sive right  of  perfonnance  of  all  plays,  dramy^s  and  comedies 
composed  or  arranged  by  L'An*onge,  and  which  from  that 
time  forth  will  be  written  by  L'Arronge.  Under  this  clause 
Neuendorff  is  given  the  exclusive  right  to  produce  the  plays 
composed  by  L'Arronge  in  the  Germania  theatre  in  New 
York  during  the  time  specified  in  the  contract  to  which  we 
shall  subsequently  call  attention.  As  we  understand,  the 
plays  in  this  theatre  were  produced  in  the  German  language 
and  this  clause  is  independent  of  the  subsequent  clauses  of 
the  contract  under  which  the  questions  we  have  to  consider 
arise. 

Secfrnd.  L'Arronge  assigns  to  Neuendorff  exclusively  all 
property  rights  on  all  of  the  plays  for  the  United  States  of 
America,  so  that  Neuendorff  exclusively  has  the  right  to  give 
to  other  stages  in  North  America,  German  as  well  as  English, 
the  permission  to  perfonn  the  plays,  to  fix  and  determine  the 
royalties  for  the  same  and  to  collect  sucrh  royalties  from  the 
other  managers,  to  have  the  plays  translated  and  adapted,  and 
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in  short  Neuendorff  is  authorized  to  act  as  the  sole  proprietor 
of  the  same. 

It  is  under  this  clause  that  it  is  claimed  that  Neuendorff 
became  vested  with  the  title  to  these  plays.  It  is  true  that  the 
contract  contains  words  and  phrases  that  are  not  usually  found 
in  instruments  creating  agencies  or  giving  a  power  to  act  for 
one  as  his  attorney  or  representative,  and  that  some  of  these 
words  and  phrases  are  common  in  instruments  conveying  abso- 
lute title,  but  in  construing  this  instrument  we  must  ascertain, 
if  possible,  the  purpose  and  understanding  of  the  parties  so  as 
to  give  effect  to  their  intention.  L'Arronge  assigns  to  Neuen- 
dorff exclusively  all  property  rights  on  all  of  the  plays  for  the 
United  States  of  America.  What  for?  So  as  to  vest  the 
absolute  title  in  him  ?  No  ;  but  so  that  Neuendorff  may  give 
the  exclusive  right  and  permission  to  managers  of  other  stages 
in  North  America,  German  as  well  as  English,  to  perform  the 
plays.  He  also  assigns  to  Neuendorff  all  property  rights  so  as 
to  enable  him  to  fix  and  determine  the  royalties  for  the  plays 
and  to  collect  the  same  from  the  other  managers.  The  only 
property  rights  connected  with  these  plays  is  the  percentage 
or  royalty  that  can  be  obtained  from  them  by  their  production, 
It  could  not  have  been  the  intention  to  assign  and  transfer  to 
Neuendorf  absolutely  the  royalties  or  percentage,  for  subse- 
quently Neuendorff  agrees*  to  pay  to  L'Arronge  five  per  cent 
on  the  gross  receipts  of  his  own  theatre  and  one-half  of  the 
royalty  that  he  gets  from  the  managers  of  other  theatres.  "Mr. 
Neuendorff  is  authorized  to  act  as  sole  proprietor  of  the  same." 
He  acts  as  proprietor  so  far  as  others  are  concerned  so  that  he 
can  give  to  them  the  right  to  produce  the  plays,  etc.  •  But  his 
acting  as  proprietor  for  the  purpose  mentioned  in  the  contract 
does  not  of  itself  make  him  a  proprietor,  so  far  as  L'Arronge 
is  concerned.  But  this  contract  was  to  continue  from  the  1st 
of  July,  1878,  to  the  Ist  of  July,  1880,  and  from  year  to  year 
thereafter  imtil  revoked  by  one  of  the  contracting  parties  on 
or  before  the  1st  of  April  in  each  year.  So  that  here  we  have 
a  provision  terminating  the  power  of  Neuendorff  under  the 
contract,  after  which  he  cannot  act  as  proprietor  or  further 
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represent  L'Arronge  in  the  collection  of  royalties.  No  power 
is  given  him  to  sell,  transfer  or  dispose  of  the  plays  or  either 
of  them.  He  is  only  given  the  right  to  perform  the  plays  him- 
self  in  his  own  theatre  and  to  give  permission  to  the  managers 
of  other  stages  to  perform  them  and  only  for  such  length  oi 
time  as  his  power  continues  under  the  contrac»t. 

It  consequently  appears  to  us  that  when  the  contract  is  ter 
minated  his  power  under  it  is  determined,  that  the  rights  of 
all  parties  claiming  under  him  cease  and  are  determined.  That 
his  relation  to  L'Arronge  was  that  of  an  agent  and  represen- 
tative, which  could  be  tenninated  under  the  provisions  of  the 
contract,  and  that  this  was  done  by  the  letters  of  Bloch  which 
were  received  by  him  on  or  about  January  28th,  1883. 
Undoubtedly  his  authority  under  the  contract  continued  there 
after  until  the  close  of  the  season  on  the  25th  day  of  March 
thereafter. 

Again,  it  will  be  remembered  that  the  play  of  ''Dollars  and 
Sense"  had  not  been  written  at  the  time  this  contract  was 
executed.  It  was  not  completed  until  about  the  month  of 
November,  1882.  It  was  sent  to  Neuendorff  who  received  it 
and  attempted  to  place  it  with  Mr.  WaJlack  for  production, 
but  failing  in  that  he  again  obtained  it  and  handed  it  to  the 
plaintiff.  This  was  the  latter  part  of  March  or  the  first  of 
April  and  after  the  plaintiff  had  received  the  play  from  the 
author,  and  after  Neuendorff  had  been  notified  of  the  tenni- 
nation  of  the  contract.  It  was  at  abAut  th^  time  that  the 
season  closed  and  his  power  to  act  under  the  contract  was 
terminated.  He  does  not  claim  that  the  plaintiff  accepted  it 
from  him  imder  an  arrangement  to  produce  it  and  it  was  not, 
in  fact,  produced  until  the  next  fall.  No  other  disposition  \^"as 
made  of  it  until  the  18tli  day  of  Ai)ril,  at  which  time  he 
attempts  to  sell,  assign  and  transfer  all  of  the  plays  or  dramatic 
works  received  by  him  from  L'Arronge,  including  the  play  in 
question,  to  one  George  W.  Hyatt.  As  we  understand,  Neu- 
endorff's  season  closed  on  the  25th  of  March.  He  so  states  in 
his  letter  of  January  2Sth  to  Bloch.  After  that  time  his  power 
to  act  under  the  contract  ceased.     He  had  no  further  right, 
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power  or  authority  to  sell,  assi<i:n  or  transfer  the  plays  or 
dramatic  writnigs  of  L'Arronge,  or  to  grant  permits  for  their 
production.  This  view  does  not  appear  to  lis  to  he  in  ccmflict 
with  the  understanding  of  the  parties,  or  as  they  had  construed 
and  acted  upon  the  contract  during  its  existence.  Neuendorlf 
in  making  his  contract  w4th  the  plaintiff  in  1S81  mentions  and 
describes  himself  as  agent  of  the  authors.  The  contract  is  to 
])ay  him  royalties  a^  tujeut^  and  he,  as  atjent  is  given  the  right 
to  enjoin  the  perfonnances  in  case  of  non-j)ayment.  Neuen- 
dorf! by  his  letter  of  January  28th,  1883,  in  effect  concedes  the 
right  of  the  authors  to  terminate  his  contract  at  the  close  of 
the  season,  and  up  to  that  time  it  does  not  appear  that  he  had 
ever  attemj)ted  to  sell,  transfer  or  dispose  of  any  of  the  plays 
of  L'Arronge,  sent  to  him  further  than  to  procure  their  ])er- 
formance  upon  the  payment  of  a  royalty  in  accordance  with 
the  provisions  of  the  contract. 

Neuendorff  had  also  entered  into  a  contract  with  Von 
Schoenthan  for  the  production  of  his  plays  in  America, 
similar  in  many  respects  to  the  T/Arronge  contnu't,  but 
not  containing  so  many  words  and  phrases  usually  appear- 
ing in  contracts  for  tlie  absolute  transfer  of  property. 
The  trial  court  lield  that  under  the  Yon  Schoenthan  con- 
tract Neuendorff  was  an  agent  merely,  and  consequently 
instructed  the  jury  that  as  to  the  second  and  third  counter- 
claims, they  should  be  disallowed.  That  court,  however,  held 
that  as  to  the  L'Arronge  ccmtract,  Neuendorff  became  the 
proprietor  of  the  play  of  '*  Dollars  and  Sense,"  and  therefore 
submitted  to  the  jury  the  question  of  the  good  faith  of  the 
plaintiff  in  ])rocuring  the  ])lay  from  the  author,  and  as  to 
whether  Neuendorff  was  estopped  from  (juestioning  his  right 
to  produce  it.  rjx)!!  this  issue  the  jury  found  for  the  plain- 
tiff. It  will  not  be  necessary  for  us  to  further  consider 
the  Von  Schoenthan  contractt,  for,  under  the  construction 
which  we  have  given  to  the  I/AiTonge  contract,  it  di8i)oses  of 
all  questions  pertaining  to  the  former  contmct.  Neither  will 
it  become  necessary  to  consider  the  exceptions  taken  to  the 
admission  or  rejection  of  evidence,  or  to  the  charge  of  the 
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court,  for  under  the  view  wliich  we  take  of  tlie  L'Arronge 
contract  neither  of  the  counter-claims  can  be  allowed,  and  the 
trial  court  could  proj^erly  have  directed  a  verdict  for  the 
plahitiff. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Lucy  A.  Dunham,  Respondent,  r.  John  Townshend  et  al,,  'Igg  ^ 

Appellants.  J^«  J|J 

In  an  action  to  recover  possession  of  eertain  real  estate  in  the  city  of  New 
York,  it  appeared  that  the  premises  in  question  were*  part  of  a  farm 
owned  by  B.  in  his  lifetime.  The  earliest  deed  produced  by  plaintiff  was 
one  executed  in  1835  to  S.,  the  grantor  in  which,  was  described  as  the 
only  child  and  heir-at-law  of  B.;  the  truth  of  this  recital  was  established 
by  tlie  evidence.  As  early  as  1825  said  farm  was  occupietl  by  McG.,  a 
son  of  said  grantor,  who  cultivated  it  until  1833,  during  which  time  said 
grantor  lived  at  her  homstead  in  the  neighborhood  and  frequently  visited 
her  son  at  the  dwelling-house  on  tlie  farm,  and  was  in  constant  commu- 
nication with  him.  When  his  occupation  ceased,  the  farm  was  rented. 
Held,  that  possession  in  said  grantor  was  sufficiently  established. 

It  appeared  that  sjiid  premises  were  conveyed  by  S.  to  II.  On  the  trial 
plaintiff  introduced  in  evidence  a  deed  from  the  sheriff  to  one  A.,  which 
recital  the  issuing  of  an  execution  against  II.,  the  seizure  and  s»ile  by 
virtue  thereof  of  the  premises  conveyed,  and  tlie  redemption  of  the  land  by 
A.,  the  grantee,  the  holder  of  a  subsequent  judgment  against  H.  On  the 
trial  at  the  General  Term,  this  deed  was  objected  to  as  invalid,  because 
the  judgment  on  which  this  execution  was  issued  was  not  produced  and 
rea<l  in  evidence.  On  the  argument  in  this  court  plaintiff  produced  a 
certified  copy  of  the  judgment-roll.  IleUJ,  that  it  could  be  properly 
received;  and  its  production  removed  the  objection  to  the  sheriff's  deed. 

While  the  production  of  reconl  evidence  is  never  allowed  in  an  appellate 
court  for  the  purpose  of  reversing  a  judgment,  it  may  be  permitted  for 
the  purpose  of  sustaining  one. 

Plaintiff's  title  was  objected  to  on  the  ground  that  the  premises  in  question 
were  tx'low  original  high-water  mark,  and  that  the  title  was,  therefore, 
in  the  city.  The  city  sur^^eyo^  testified  that  the  avenue  on  the  west  side 
of  which  the  lots  are  located,  was  graded  between  t8.")0  and  1853;  that 
before  that  work  was  commenced  he  examined  the  locality,  and  that  the 
land  in  question  was  then  about  thirteen  inches  below  high-water  mark. 
It  appeared  the  city  had  levied  an  a.ssessmetit  on  said  lots  for  said  grading, 
and  di.*«claimed  any  ownership  in  itself.  It  also  appeared  that  prior  to 
SicKELs — Vol.  LXXIIl.         80 
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188d  high-water  mark  was  east  of  said  avenue  at  that  point,  and  that  the 
meadows  which  included  said  lots,  were  above  the  ordinary  daily  tide, 
and  were  not  covered  by  water,  except  during  occasional  and  severe 
easterly  storms.  Held,  that  no  title  to  the  land  was  shown  in  the  city; 
that  the  question  was  not  as  to  high  water  mark  in  1850,  but  as  to 
where  high- water  mark  was  during  the  occupancy  of  McG. 

Wliere,  in  an  action  of  ejectment,  the  plaintiff  establishes  title  by  proper 
and  sufficient  conveyance  and  possession  prior  to  the  entry  by  defendant, 
and  that  entry  is  not  attempted  to  be  justified  by  any  claim  of  right,  the 
burden  of  establishing  a  better  title  than  plaintiff's  is  cast  upon  defendant. 

Reported  below  (43  Hun,  580). 

(Argued  December  12,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  31,  1887,  whicli  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Jo/m  TownHheud  for  appellants.  Xo  possession  was  shown 
prior  to  the  deed  by  McGowan  to  Sandford,  nor  subsequently. 
{Thoin])soii  V.  Burhaim^  79  N.  Y.  09;  Ni^on  \,  Walter^  4 
Cent.  Rep.  875 ;  Priee  v.  Brown,  101  N.  Y.  669 ;  Boherts  v. 
Bauviqarten,  110  id.  384-5;  Miller  v.  Z.  L  R,  H.  Co.,  71 
id.  380 ;  Gardner  v.  Tleart,  1  id.  528 ;  SU-ven^  v.  Hanson,  39 
id.  302-304.)  Tlie  sJieriiFs  deed  did  not  convey  any  title. 
{Tmonshend  v.  Wesson,  4  Duer,  342  ;  Code  Civ.  Pro.,  §  1471 ; 
IlaH  v.  CoUrain,  24  Wend.  14;  Bank  of  Charlestoicn  v. 
J^rnerie,  2  L.  J.  71 S;  Johnson  v.  Jllnthck,  13  N.  Y.  347; 
Goldman  v.  Kennedy,  17  N.  Y.  S.  R.  433;  PhdJlps  v.  Schefer, 
7  Lans.  350;  Laws  of  IS34,  chap.  92,  §  45;  Iloyt  v.  DiUxyHy 
19  Barb.  650,  r»51 ;  Varich  v.  TaJlman,  2  id.  113;  Jack- 
Hon  V.  Morse,  10  Johns.  411;  Dovyhty  \.  Hope,  3  Denio, 
598,  1  N.  Y.  79;  2  R.  S.  192,  §  158;  Moore  v.  Tovynshmd, 
102  N.  Y.  387 ;  Phillips  v.  Sch(ffer,  7  Lans.  347 ;  Ilashrook 
V.  Bvrhans,  47  Ilun,  487;  Jackson  v.  DeLancey,  11  Johns. 
365;  13  id.  557;  Jaekson  v.  CatJm,  2  id.  248;  Jackson  v. 
Roosevelt,  13  id.  97 ;  Ilerrick  v.  Morrell,  33  N.  W.  R^p.  849.) 
The  premises  were  below  high-water  mark.     {Mayor^  etc.y  v. 
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Hart,  95  N.  Y.  443 ;  Colffrave  v.  JV.  Y.  ik  N.  //.  R,  E.  Co., 
20  id.  494.)  If  Chas.  Henry  Hall  acquired  any  title,  then  the 
sheriff  8  deed,  not  having  been  established,  his  title  passed  to 
his  assignee  upon  trust  to  sell  for  the  benefit  of  liis  creditors. 
{Kip  V.  Ilersch,  103  N.  Y.  565 ;  Floren<*e  v.  Hopkins,  46  id. 
186 ;  Bennett  v.  Garlock,  79  id.  302 ;  Rosebooni  v.  Mosher, 
2  Denio,  61 ;  Odair  v.  Leatt,  3  Hill  182,  186.)  Plaintiff  did 
not  prove  an  ouster  or  a  total  denial  of  her  title.  (Code  of 
Civ.  Pro.,  §  1515 ;  Edwarih  v.  Bislwp,  4  N.  Y.  61 ;  GUman 
V.  Gilman^  111  id.  265;  Parker  v.  Loekn^  2  Mete.  91;  87 
N.  Y.  353  ;  Edwards  v.  Bishop,  4  id.  61 ;  Wait  v.  A.  Ins.  Co., 
13  Hun,  371.)  The  deed  by  Hannah  J.  Perry  and  others  to 
Lavina  Dimmick  and  respondent  was  improperly  received  in 
evidence.  (IlubbeU  v.  3£ouhon,  53  N.  Y.  226 ;  Wisner  v. 
Ocumpaugh,  71  id.  113;  Daioley  v.  Brmim,  79  id.  390.) 
A  suitor  having  two  remedies  must  elect  upon  which  he  will 
rely  and  abide  by  liis  election.  {0)iderdonk  v.  Voorhis,  2 
Robt.  624.)  The  Court  of  Appeals  is  a  court  created  by  stat- 
ute, and  its  jurisdiction  is  such  only  as  the  statute  prescribes. 
(Code  Civ.  Pro.,  §  190 ;  Johnson  v.  WhitlocJc,  13  N.  Y.  349 ; 
Fren<:h  v.  Pawners,  80  id.  153. 

Abd  Crook  for  respoudent.  Plaintiffs  title  being  estab- 
lished, possession  is  presumed,  and  the  burden  of  proving 
adverse  possession  was  thrown  upon  defendants.  {Stevens  v. 
Ilauser,  39  N.  Y.  302 ;  Florence  v.  Hopkins,  46  id.  186 ; 
Tho7npso7i  V.  Burhans,  61  id.  52 ;  Thompson  v.  Burhans,  79 
id.  99 ;  Cai^letan  v.  Darcey,  90  id.  573.)  The  objections 
urged  by  defendants  are  insufficient  to  defeat  the  title  of 
plaintiff.  (3  R.  S.  [tJth  ed.},  635,  §  83 ;  Jackson  v.  liohcrts, 
11  Wend.  422;  Toumshcnd  v.  Wesson,  4  Duer,  342;  Code, 
§  1471 ;  PhUlips  V.  Shiffer,  7  Lans.  347;  Burt  v.  Place,  4 
Wend.  591;  Ritchie  v.  Pvtnani,  13  id.  524;  Williams  v. 
Wood,  14  id.  127;  Drexser  v.  Brooks,  3  Barb.  429 ;  Bank  of 
CharUston  y.  Emerirk,  2  Sandf.  718;  Jarvis  v.  Sewall,  4c(} 
Barb.  449;  Robert  v.  Good,  36. N.  Y.  408;  Stillwell  v.  Car^ 
pente?',  62  id.  639  ;  J^orter  v.  Waring  69  id.  250-^55  ;  Day  v. 
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Town  of  Xew  J^ptHy  1(>7  id.  14S,  157;  U'/W  v.  Morehouse, 
45  id.  808,  379;  PhUUpH  v.  JSt^htfer,  7  Ijiiis.  347;  I^ws  of 
1875,  chap.  545;  2  R.  S.  [i\t\\  ed.J,  1110,  g  80;  Jai-ksmi  v. 
Cole,  4  Cow.  587;  Hoag  v.  Iloag,  35  N.  Y.  490;  Kip  v. 
Ilirsh,  103  id.  5()5.)  There  was  an  tu'tual  ouster  of  plaintiff 
and  a  tot^l  denial  of  lier  riglits  by  defendants,  who  are  intruders 
and  without  lawful  right  of  jxjssession.  {AtlUer  v.  Z.  /.  li, 
li,  (\k,  71  N.  Y.  380 ;  Pnce  v.  lirown,  101  id.  609 ;  Clason  v. 
Rankin,  1  Duer,  341;  Ch!M  v.  Chafpell  9  N.  Y.  246; 
Leprell  v.  Khinsohmidt,  112  id.  364;  Carlton  v.  Danry^  90 
id.  573;  Jackson  v.  Harder^  4  Johns.  202,  210;  Pannelee  v. 
a,  ^^^.,  yj*.  yj'.  e^,  0  N.  Y.  81 ;  //r>r/^  V.  //o^/f/,  35  id.  473.) 
Defendant's  exceptions  w^ere  ])roperly  overruled.  {Thornpsmi 
V.  Burhaiis,  79  N.  Y.  99 ;  Langley  v.  Wadmoorth,  99  id.  61 ; 
N,  ./.  .V.  Try.  V.  Mayor,  etc,  109  id.  021.) 

Brown,  eT.  Tliis  action  was  brought  to  I'ec^over  the  posses- 
sion of  an  undivided  one-half  of  five  lots  of  land,  situated  on 
the  southerly  side  of  Ninety-ninth  street  in  the  city  of  New 
York. 

The  action  was  defended  by  the  defendant  Townshend,  the 
other  defendants  being  in  the  occupancy  and  j>os8ession  of  the 
land  under  him.  Possession  was  demanded  from  these  defend- 
ants before  the  connnencement  of  the  action  and  refused. 
Townshend  did  not  in  his  answer  allege  any  ownership  in 
the  ])roi)erty. 

On  the  trial  it  appeared  that  he  had  taken  a  deed  of  an 
undivided  one-sixth  of  the  property,  but  it  was  not  shown  that 
either  of  his  grantoi*s  liad  any  title  whatever  in  or  to  the  pro])- 
erty  attempted  to  be  conveyed.  The  objections  now  made  to 
the  judgment  consist  wholly  in  defects  alleged  to  exist  in  the 
plaintiffs  title. 

The  earliest  conveyance  produced  by  the  plaintiff  was  a 
deed  from  Margaret  McGowan  to  Edward  Sandford,  dated 
January  30th,  1S35.  In  this  deed  the  grantor  was  descibed  as 
"widow  of  Andrew  Mcdowan,  deceased,  and  the  only  child 
and  heir-at-law  of  Samson  Benson,  deceased."     The  testimony 
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showed  that  the  original  farm,  which  inchided  the  five  lots 
which  are  the  subject  of  this  suit,  was  known  as  the  "Beneon" 
farm,  and  was  owned  by  Samson  Benson-  in  his  life  time. 
Margaret  McGowan  was  Samson's  daughter  and  heir.  She 
had  a  son  Andrew,  the  father  of  Henry  P.  McGowan,  wlio  was 
a  witness  on  the  trial.  As  early  as  1825,  Andrew  McGowan 
resided  at  One  Hundred  and  Fifth  street  and  Secoiid  avenue 
npon  this  farm.  He  cultivated  the  tillable  land  and  used 
the  marshes  and  salt  meadows  for  pasture  and  to  cut  grass 
therefrom.  His  occupation  continued  until  1833,  when  the 
farm  was  rented  out.  It  was  sold  by  Margaret  McGowan 
in  1835.  During  her  son's  occupation  of  this  part  of  the  fann, 
Mrs.  McGowan  lived  at  her  homestead  at  McGowan's  pass, 
now  a  part  of  Central  Park.  She  visited  her  son  frequently  at 
the  dwelling-house  on  the  farm,  and  there  was  constant 
communication  between  them. 

The  objection  is  made  that  possession  of  the  farm  by  Mrs. 
McGowan  was  not  shown.  We  think  the  evidence  sufficiently 
established  possession  of  the  land  in  Mr^.  McGowan.  The 
relations  shown  to  exist  between  the  mother  and  her  son  are 
entirely  inconsistent  with  the  claim  that  the  son's  possession 
was  adverse  to  his  mother's  title,  and  show  that  he  held 
under  her  and  subordinate  to  her  rights.  Edward  Sandford 
conveyed  the  property  to  Charles  Henry  Hall. 

On  tlie  trial  the  plaintift  introduced  in  evidence  a  deed  from 
Jacob  Acker,  "late  sheriff  of  the  city  and  county  of  New 
York,"  to  Isaac  Adriance.  This  deed  recited  the  issuing  to 
the  sheriff  of  an  execution  out  of  the  Superior  Court  of  the 
city  of  New  York,  at  the  suit  of  the  president,  directors  and 
company  of  the  Mechanics'  Bank  of  the  city  of  New  York, 
plaintiff,  against  Charles  Henry  Hall,  defendant,  with  the  usual 
directions  to  seize  and  sell  the  premises  thereby  conveyed ;  the 
sale  thereof  to  one  George  Haus,  and  the  redemption  of  the 
land  by  Isaac  Adriance,  the  holder  of  a  subsequent  judgment 
against  said  Hall.  It  described  and  purported  to  convey  the 
land  in  such  a  manner  as  to  include  the  lots  in  controversy. 

An  objection  strenuously  urged  on  the  trial  and  at  the  Gen- 
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eral  Term  against  tliift  deed  as  a  conveyance  of  the  title,  was 
based  on  tlie  omission  of  the  plaintiff  to  produce  and  read  in 
evidence  the  judgment  on  which  the  execution  under  which 
the  sale  was  made  wa«s  stated  to  have  been  issued.  On  the 
argument  in  this  court  tlie  respondent  produced  a  certified  copy 
of  the  judgment-roll.  The  appellant  objects  to  its  reception 
on  the  ground  that  it  is  improper  for  this  court  to  act  upon 
information  thus  obtained.  While  the  production  of  record 
evidence  is  never  allowed  in  an  appellate  court  for  the  purpose 
of  reversing  a  judgment  it  is  sometimes  permitted  for  the  pur- 
pose of  sustaining  a  judgment.  (Stilhcdl  v.  Carpenter^  62 
N.  Y.  (J39;  Baf/  v.  Tmon  of  New  LoU,  107  N.  Y.  157.) 
This  has  frequently  been  decided  in  respect  to  records  of 
judgments,  exemplification  of  bankrupt  discharges,  certifi- 
cates of  naturalization,  etc.  {Bvrt  v.  Plave^  4  Wend.  591 ; 
liitchie  V.  Putnam,,  18  id.  524;  WiUiams  v.  Wood^  14  id.  127; 
Jarvis  v.  SewaU,  40  Barb.  449;  DreHner  v.  Brooks^  3  id. 
429.)  Evidence  of  this  character  is  received  by  the  apj  ellate 
court  for  the  reason  that,  being  in  its  nature  incontrovertible, 
it  would  be  idle  to  send  the  case  back  for  a  new  trial  for  the 
sole  purpose  of  admitting  it.  We  think  we  may  therefore 
receive  and  examine  the  judgment-roll,  and,  as  it  is  regular  in 
all  respects,  its  production  removes  the  objection  heretofore 
urged  to  the  sheriff's  deed,  and  also  the  objection  arising  out 
of  the  general  assignment  of  Hall  for  the  benefit  of  creditors, 
as  this  assignment  was  of  a  date  subsequent  to  the  docketing 
of  the  judgment  under  which  the  sheriff's  sale  was  made. 

The  next  objection  taken  to  the  plaintiff's  title  was  that  the 
land  in  dispute  was  below  original  high-wat^r  mark,  and  the 
title  therefore  was  in  the  city  of  New  York.  There  was  no 
substantial  dispute  as  to  the  facts  on  this  question.  The  only 
witness  called  by  the  defendant  on  this  subject  was  James  E. 
Sewell,  a  city  sur\'eyor.  He  testified  that  Second  avenue  was 
graded  between  1850  and  1853  and  that  before  that  work  was 
commenced,  he  examined  the  locality  and  that  at  the  point 
where  Ninety-ninth  street  intersected  Second  avenue  high- 
water  line  was  a  little  over  a  foot  above  the  level  of  the  marsh, 


189U.]  Dunham  v.  Townshend  et  al.  287 

Opinion  of  the  Court,  per  Brown,  J 


and  that  the  lots  in  controversy  were  about  thirteen  inches  below 
high-water  mark.  He  knew  nothing  about  the  locality  prior 
to  the  examination  of  the  ground  preparatory  to  gi-ading  Second 
avenue. 

As  tending  to  contradict  the  effect  of  this  testimony,  it 
appeared  that  the  city  had  levied  an  assessment  on  tlie  lots  in 
controversy  for  the  expense  of  grading  Second  avenue  and 
had  disclaimed  any  ownership  therein.  It  further  appeared, 
without  contradiction,  that  prior  to  1835  high- water  mark  was 
east  of  Second  avenue  at  Xinety-ninth  street,  and  that  the 
meadows  which  included  tlie  lots  in  question  were  above  the 
ordinary  daily  tide,  and  were  not  covered  by  water  except 
during  occasional  and  severe  easterly  storms.  Upon  this  testi- 
mony we  do  not  think  it  was  error  for  the  court  to  liold  that 
no  title  to  the  land  was  sho^Ti  in  the  city.  The  important 
question  was  not  where  high-water  mark  was  in  1850,  or  what 
effect  the  filling  in  and  grading  of  streets  over  the  meadows 
may  have  had  on  the  flow  of  the  tide,  but  was,  rather,  where 
ordinary  high-water  mark  was  during  the  occupancy  of  the 
farm  by  McGowan.  This  was  shown  by  uncontradicted  eW- 
dence  to  have  been  below  the  level  of  the  lots  in  controversy. 
Title  in  the  city  could  not,  therefore,  be  predicated  on  tlie  fact 
that  the  lots  were  originally  within  the  line  of  the  ordinary 
flow  of  the  tides. 

This  view  of  the  case  renders  unnecessary  any  referencv.  to 
the  deed  from  the  city  to  Perry,  any  further  than  to  say  that 
it  was  competent  to  show  that  the  city  made  no  claim  to  the 
land  in  dispute,  and  had  conveyed  to  Perry  as  a  trustee  for  the 
plaintiff,  for  the  purpose  of  removing  any  possible  objection  to 
the  plaintiff's  title.  As  the  city  had  no  title  to  the  land,  none 
passed  to  Perry  by  the  deed,  and  it  is  of  no  importance  in  this 
action  whether  the  conveyance  from  Perry's  heirs  to  the  plain- 
tiff was  sufficiently  proven  or  not. 

Title  and  possession  were  thus  established  in  the  plaintiff's 
grantors,  and  that  title  by  proper  and  sufficient  conveyances 
was  shown  to  have  become  vested  in  the  plaintiff.  This  was 
all  prior  to  defendant's  entry,  and   wtus  sufficient  to  enable 
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plaintiff  to  iiittintaln  cjei^truent  againi^t  the  defendant  who  was 

a  iJierc  iiitnider  and  whuhe  entrv  on  tlie  \6i^  wiis  without  a 
E^badow  (if  rijrht,  tiud  thrL^w  upon  him  tlie  linrden  of  t^tabliJ^^h- 
ing  a  hctter  title  tlian  that  of  the  phiintiff,  (  (  ^trfttmi  v,  fJarct/^ 
iH\  N.  \.  rtrH;-,iT^l  ;  SUv^^ns  V.  IIa*f>^*r,  'S^  N\  Y.  302.) 

As  already  s^tated  lie  tieither  alleged  or  gave  evidence  of  any 
titltj  to  the  land.  Iliii  entry  was  wrongful  and  his  occupancy 
that  c>f  a  treKpHssi-r, 

There  WHS  ample  evidence  of  actual  on^re^  uf  the  plaintiff 
and  a  denial  of  her  rights  by  the  defendant. 

We  find  no  error  m  the  record  of  tlie  trial  and  the  jndginent 
Blionld  l)c  affirinud  witli  cost*. 

All  concur. 

Judgment  aftinncd. 


28g 

_^  The  Xkw  Vohk  Lani)  Imi^rovement  rnMPA?rr,  Appellant, 

i\  William    S.   Cn airman,  Uei4 pondent. 

In  an  net  ion  to  recover  datrmiLrt'S  for  an  allet'^iJ  fniud  tlic^  f*fjm|il»itjt 
si*t  forth  in  Hiibstanrc  timt  deffmlunt  wna  »  tncmbi^r  of  a  fina  to  whonr 
plamljJT  liJitE  rt-ntrtl  ct'iiiiin  prtmlses  uiuk  r  a  leiLse,  i^liitili  ju-noitlt'd  it,  nn 
de  fa  Tilt  in  p:iynieii«  <if  th**  n^xxt,  to  onliT  ?md  tlii*pcisacss  the  k-swi^s  ami  to 
deriiiiit^  tin*  jin-miM's  t*i  nthcrs;  thai  the*  leaftfes  failed  to  pay  rent  i\nr\ 
Oiut  tilaintilT  had  an  opportunity  to  k-asc^  Ibti  premiacs  to  a  n;fap<^n- 
sibli^  party,  and  tliat  it  wu»  indtifi^d  by  reprcsculatinns  matle  hy 
defenijant,  which  wert^  to  hia  knowk'tlge  faW\  to  alkiw  tlie  k^ssees  to 
n-main  in  j)os!ftt'Ssitj«,  to  refrain  fnim  Te^*aterit^g  and  to  n'fuse  to  lease 
to  fcsueh  olhiT  pt*rsi.in».  and  in  conser^uence,  thf  lemsees  being  insolvent, 
plaintiff  hist  the  rent.  The  etna  phi  int  was  dbmisscfjl  upOD  the  plead- 
ings. !klft  iTror  ;  tinit  thi-  alk-gatious  of  the  eonkplaint  were  sufficient 
to  jubitify  th<  lunclusion  tluit,  hut  for  fhr-  rt^presi^ntations  eompluined  of. 
phdntifT  wi>uhl  huw  hviiik^il  its<:;lf  of  its  right  to  TiM-nLc^r.  and  thnt  sidv 
w'Unent  oteupatton  hy  Uie  lessees  and  the  lulditional  obligation  to  pay 
ntnt  thi-reiifter  aeeming,  waa  pennitted  on  tlie  faith  of  the  false  reprv- 
si^ntationfii. 

Wimph  V.  UiUnth  (10  Daly,  m\\  diathiguiahed , 

The  question  of  intention  is  mvolvt^l  In  «11  eases  of  fraud,  foimdefl  upon 
allegf*<l  falsf.^  repn-wntationg,  in  bo  far  thatthemaintenuneeof  the  aetion 
13  dL'i>endenl  npon  the  influenee  of  the  deceit  upon  (he  party  cliiimiDg 
to  have  beeti  damnified  ;  his  purpose  mast  have  been  ^o>  i-nieii  bj  the 
deeeit.  to  hLs  prejudiee  to  afford  a  remedy. 
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The  complaint  also  alleged  that  on  the  first  of  January,  after  the  com- 
mencement of  the  term,  the  lessees  sublet  the  premises  and  that 
plaintiff  accepted  from  them  the  tenancy  so  created  for  the  residue  of 
the  term.  Held,  that  by  taking  the  benefit  of  the  subtenancy  plaintiff 
relinquished  whatever  claim  it  might  otherwise  have  had  against  the 
lessees  accruing  thereafter;  but  it  did  not  relieve  defendant  from  any 
damages  plaintiff  had  sustained  before  that  date  by  reason  of  the 
alleged  fraud. 

The  doctrine  that  any  act  in  affirmance  of  a  contract,  after  discovery  of 
fraud,  defeats  the  right  of  rescission  is  not  necessarily  applicable  to  an 
action  for  damages  founded  on  the  fraud. 

The  complaint  also  alleged  that  in  an  action  upon  the  lease  plaintiff  had 
recovered  a  judgment  against  the  lessees  for  the  unpaid  rent,  and  that 
an  execution  issued  thereon  was  returned  unsatisfied.  Held,  that  such 
recovery  did  not  relieve  defendant  from  liability  upon  the  charge  of  fraud, 
as  such  liability  was  his  only,  distinct  from  and  collateral  to  that  of  the 
firm,  and  the  remedy  against  him  was  concurrent  with  that  against  the 
firm. 

It  is  essential  to  the  maintenance  of  an  action  for  fraud  to  show  that 
damages  resulted  from  it  as  the  proximate  cause,  but  it  is  not  necessary 
to  show  that  the  person  guilty  of  the  fraud  derived  any  benefit  from  it. 

N,  Y.  L.  L  Co.  V.  Chapman  (22  J.  8.  297),  reversed. 

(Argued  December  18,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
March  15, 1887,  which  affirmed  a  judgment  in  favor  of  defend- 
ant, directed  by  the  court  at  the  trial. 

This  was  an  action  to  recover  damages  for  an  alleged  fraud. 

The  complaint  alleged  that  plaintiff,  being  the  owner 
of  certain  premises  in  the  city  of  New  York,  rented  them 
to  the  firm  of  Groot  &  Chapman,  composed  of  the  defend- 
ant and  two  other  persons  named,  for  the  term  of  one  year  from 
May  1,  1882,  at  the  rent  of  $4,500,  payable  quarterly,  and,  in 
addition,  twelve  dollars  monthly,  janitor's  fees ;  that,  by  the 
terms  of  the  lease,  the  plaintiff,  on  default  in  payment  of  rent, 
should  have  the  right  to  enter  and  take  possession  of  the  prem- 
ises ;  also  to  dispossess  the  lessees  as  provided  by  the  statute, 
and  to  demise  them  to  others;  that  on  August  1,  1882,  there 
became  due  $1,125,  and  some  amount  of  janitor's  fees^  and 
that  thereafter  in  that  month  the  defendant,  to  induce  the 
SicKELfi— Vol.  LXXIII,        37 
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plaintiflE  not  to  re-enter  and  take  possession  of  the  premisefl 
and  allow  the  lessees  to  remain  in  possession,  falsely  and  fraud- 
ulently represented  to  the  plaintifE  that  they  were  entirely  sol- 
vent and  amply  able  to  pay  the  rent,  that  they  had  not  failed 
in  business,  that  they  owed  no  debts,  that  the  only  reason  they 
were  not  able  to  pay  the  rent  was  that  in  legal  proceedings  for 
the  winding  up  and  settlement  of  the  estate  of  a  deceased  per- 
son^ who  formerly  had  an  interest  in  their  firm,  an  injunction 
liad  been  obtained  and  served  against  their  bank  accoimt,  and 
thus  they  were  prevented  from  drawing  a  check  for  the  rent, 
which  was  the  only  reason  why  they  did  not  pay  it.  The  plain- 
tiff further  alleged  that  he  could  then  have  rented  the  premises 
to  responsible  persons  for  the  remainder  of  such  tenn,  at  a  rent 
as  large  as  that  reserved  by  the  lease,  and  had  applications  at 
that  time  for  a  lease  of  the  premises,  and  so  informed  the 
defendant,  and  that  the  defendant,  for  the  pur}>ose  before  men- 
tioned, on  several  occasions  repeated  such  representations  to 
the  plaintiff,  that  they,  were  false,  and  made  with  the  fraudu- 
lent design  of  deceiving  the  plaintiff,  and  that  he  believed 
8uch  statements  to  be  true,  relied  upon  them,  and  as  the  conse- 
quence allowed  the  lessees  to  remain  in  possession,  refrained 
from  re-entering  and  dispossessing  them,  and  refused  to  lease 
to  such  other  parties ;  and  alleged  that  the  statements  so  made 
by  the  defendant  were  false,  and  by  him  known  to  be  so,  and 
then  proceeded  to  negative  such  representations  by  allega- 
tions that  the  lessees  then  owed  a  large  amount  of  debts,  had 
but  a  small  ajnount  of  assets,  and  were  hopelessly  insolvent ; 
that  they  had  virtually  suspended  payment  in  June,  1882,  and 
that  no  injunction  had  been  obtained  against  their  bank  account. 
He  also  alleged  that  the  lessee  sub-let  the  premises  on  January 
1,  1883,  to  other  parties,  who  from  that  time  imtil  the  end  of 
the  term  paid  rent  to  the  plaintiff;  and  that  the  plaintiff  in  an 
action  against  the  lesseas  upon  the  lease  recovered  a  judgment 
against  them  for  the  unpaid  rent  and  janitors  fees  amounting 
to  $3,072,  and  interest,  upon  which  execution  was  issued  and 
returned  unsatisfied,  and  that  they  declare  that  they  have  no 
property. 
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The  defendant,  by  his  answer,  put  in  issue  the  allegation  of 
fraud  and  of  the  alleged  opportunity  or  ability  of  the  plaintiff 
to  rent  the  premises  to  other  parties  for  the  residue  of  the  term. 
When  the  action  came  on  to  trial  the  court  dismissed  the 
complaint  upon  the  pleadings. 

^.  If.  PendUton  for  appellant.  On  a  motion  to  dismiss, 
the  complaint  must  be  taken  as  true.  Every  inference  and 
intendment  is  to  be  made  in  plaintilFs  favor.  {Snide  v.  Bensd, 
22  Hun,  601 ;  Sherida/n  v.  £,  C.  cfe  N,  K,  IL  Co.,  36  K  Y. 
39.)  A  non-suit  cannot  be  granted  if  plantiif  is  entitled  to 
even  nominal  damages.  (  Vcm  lieTUiselaer  v.  Jewett,  2  N.  Y. 
135.)  That  defendant  made  the  false  representations  knowingly 
and  wilfully  and  with  intent  to  deceive,  is  admitted  on  this 
motion.  The  law  does  not  favor  imnmnity  in  such  cases. 
{Bice  V.  Manly,  m  N.  Y.  82 ;  ^^^ite  v.  MerriU,  7  id.  352.) 
The  fact  that  judgment  has  been  recovered  against  defend- 
ant's firm  for  the  rent,  is  no  bar  to  this  action.  {Goldherg  v. 
Dougherty,  7  J.  &  S.  189 ;  Morgan  v.  Skidmore,  55  Barb. 
263;  3  Abb.  [N.  C]  102.) 

Hector  M,  IlUchtngs  for  respondent.  The  complaint  does 
not  contain  the  necessary  elements  of  an  action  for  false  repre- 
sentations and  deceit  or  state  suflBcient  facts  to  constitute  such 
a  cause  of  action.  {Chester  v.  ComMock,  40  N.  Y.  575;  2 
Addison  on  Torts,  §§  1004,  1174 ;  Starr  v.  BenneU,  6  Hill, 
303 ;  Smith  v.  Countryman,  30  N.  Y.  655,  681 ;  Longy.  War- 
ren, 68  id.  426,  431 ;  Kimball  v.  Ba/ngs,  3  N.  E.  IJep.  891 ; 
1  Addison  on  Torts,  1 ;  Wempfs  v.  Jlildreth,  10  Daly,  481 ; 
Bradley  v.  Fuller,  118  Mass.  239 ;  Master  son  v.  Mayor,  etc., 
7  Hill,  62;TF^i^  v.  Miller,  71  K  Y.  118,  133;  Austm  v. 
Pwrsons,  41  Conn.  282 ;  Lamh  v.  Stone,  11  Pick.  527 ;  Wamng 
V.  Somhom,  82  N.  Y.  604 ;  Bennett  v.  Bates,  84  id.  373.) 
Long  before  the  bringing  of  this  action  the  plaintiff  waived 
any  tort  on  the  part  of  the  defendant.  (1  Addison  on  Torts,  44, 
§  62 ;  Brewer  v.  Sparrwjo,  7  B.  &  C.  310 ;  McAdam  on  Land. 
&  Ten.  131,  132;  Strm^  v.  Strong,  102  N.  Y.  69,  73;  S. 
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H.  H.  Co,  V.  Haw,  24  Wend.  74 ;  Brtice  v.  Da/venpart,  3 
Keyes,  472 ;  JPeopl^  v.  Stevens,  71  N.  Y.  559.)  The  plaintifl^ 
by  the  election  of  another,  different  and  inconsistent  remedy 
is  estopped  from  pnrsuing  this.  {Hanover  Co,  v.  Sheldon^  9 
Abb.  Pr.  420;  Morgan  v.  Skidmore,  3  Abb.  [N.  C]  92; 
Rodemund  v.  Clark,  46  N.  Y.  357 ;  Bank  of  Beloit  v.  Beale^ 
34  id.  473 ;  Morris  v.  Rexfard,  18  id.  553 ;  Kennedy  v. 
Thorp,  51  id.  174;  Bowen  v.  Mam^deville,  95  id.  241; 
/^^^•a/ijr  V.  Strong,  102  id.  69 ;  FoioUr  v.  /.9.  ^'A,  113  id.  450 ; 
23  Abb.  [N.  C],  133 ;  Scarf  v.  Ja/rdine,  L.  E.  [7  App.  Cas.] 
345 ;  Gardner  v.  Ogden,  22  N.  Y.  327 ;  Terry  v.  Munger^ 
49  Hun,  560.) 

Bradley,  J.     The  action  was  founded  on  aUeged  fraud,  for 
which  the  plaintiff  sought   to  recover  damages.     And  the 
question  presented  is  whether  the  complaint  stated  facts  suflB- 
cient  to  constitute  a  cause  of  action.     The  view  of  the  conrt 
below  was  that  it  did  not,  and  Wetnple  v.  Hildrith,  (10  Daly, 
481)  was  cited  in  support  of  such  conclusion.     In  that  case  the 
alleged  representations  relied  upon,  as  fradulent,  related  to  the 
pecuniary  condition  of  the  debtor,  wliich  induced  the  plaintiff 
to  extend  the  term  of  credit  for  goods  by  liim  before  then  sold 
and  delivered.     It  was  not  there  alleged  that  the  plaintiff 
parted  with  anything  or  that  any  purpose,  which  he  then  had 
or  was  proceeding  to  execute,  was  relinquished.     The  action 
was  founded  upon  false  representations  wliich  induced  a  mere 
extension  of  credit.     And  the  court  held  that  there  was  not 
the  requisite  certainty  of  any  injury  to  the  plaintiff  in  conse- 
quence of  the  representations,  to  furnish  any  basis  for  the  esti- 
mate or  recovery  of  damages.     It  is  essential  to  the  mainten- 
ance of  an  action  for  fraud  that  damages  result  from  it  as  the 
proximate  cause,  but  it  is  not  necessary  that  the  party  guilty 
ol  the  deceit  derive  any  benefit  from  it.     ( Upton  v.  YaiLf  6 
John.  181;  Hubbard  v.  Briggs,  31  N.  Y.  518.) 

In  the  present  case  the  allegations  of  the  complaint  are  to 
the  effect,  that  the  plaintiff  by  reason  of  the  default  of  the 
lessees,  had  the  purpose  to  terminate  their  tenancy  by 
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sion  of  tlie  demised  premises  pursuant  to  the  right  to  do 
80,  and  to  avail  itself  of  the  opportunity,  wliich  it  had,  to  rent 
them  to  other  and  solvent  persons,  and  was  induced  by  the 
fradnlent  representations  of  the  defendant  to  relinquish  such 
purpose  and  to  refuse  to  rent  the  premises  to  such  other  parties. 
This  case  is  essentially  distinguishable  from  that  of  Wemple  v. 
Hildrith.  Here,  as  it  is  alleged,  there  was  not  only  an  exten- 
sion of  credit  for  rent  then  due,  but  by  permitting  the  lessees  to 
remain  in  possession,  credit  was  given  to  them  for  rent  there- 
after to  issue  out  of  the  term.  Thus  they  were  allowed  to 
incur  liability  to  the  plaintiff  for  the  further  use  of  the 
premises.  In  view  of  the  allegations  of  the  complaint,  it  must 
here  be  assumed  that  the  subsequent  occupation  of  the  premises 
out  of  which  arose  the  additional  obligation  of  the  lessees  to 
pay  rent,  was  permitted  on  the  faith  of  the  false  representation 
of  the  defendant;  and  to  that  extent  and  by  that  means  credit 
in  their  behalf  was  obtained.  It  is  however  urged  that  the 
exercise  of  the  right  of  the  plaintiff  to  take  possession  of  the 
premises  and  rent  them  to  others,  rested  solely  in  intention, 
which  may  or  may  not  have  been  executed,  and  whether  anj- 
damages  resulted  from  the  alleged  fraud  was  uncertain  and 
speculative,  and,  therefore,  that  on  the  facts  alleged  there  is 
nothing  to  warrant  a  recovery.  It  is  true  that  the  plaintiff 
had  taken  no  steps  to  dispossess  the  leasees,  and  relinquished 
nothing  in  that  respect  other  than  a  purpose  to  do  so,  but  the 
fact  upon  which  the  right  to  recover  depends  is  that,  if  the 
representations  had  not  been  made,  the  plaintiff  would  have 
executed  such  purpose,  and  rented  the  premises  to  others  who 
were  solvent,  and  thus  have  realized  something  in  place  of  the 
worthless  liability  of  the  lessees  which  arose  from  the  occupa- 
tion of  the  premises  by  them  subsequently  to  the  time  the 
representations  were  made,  which  induced  the  plaintiff  to 
refrain  from  exercising  such  right.  The  question  of  intention 
is  involved  in  all  cases  of  fraud  founded  upon  alleged  false 
representations  in  so  far,  that  the  maintenance  of  an  action  is 
dependent  upon  the  influence  of  the  deceit  upon  the  party 
claiming  to  have  been  damnified.     The  representations  known 
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to  be  false  in  relation  to  the  pecuniary  condition  of  the  party 
seeking  credit,  furnish  no  ground  for  action  unless  the  person 
from  whom  it  is  sought  is  influenced  by  them  in  giving  the 
desired  credit.  His  pur])06e  must  have  been  governed  by  the 
deceit  to  his  prejudice  to  afiford  a  remedy  in  fraud.  The  right 
to  deny  credit,  notwithstanding  the  representations  or  the 
reason  to  suppose  that  it  would  not  have  been  denied  if  they 
had  not  been  made  to  the  plaintiff,  presents  a  question  no 
different,  in  legal  effect,  for  the  purpose  of  such  remedy,  than 
that  which  might  arise  in  case  of  the  sale  of  goods  upon  the 
faith  of  alleged  fraudulent  statements  relating  to  the  means 
and  ability  of  the  purchaser  to  pay. 

In  the  case  last  supposed  a  contract  of  sale  would  be  the 
product  of  the  fraud,  wliile  here  there  was  no  new  contract 
resulting  from  it.  But  the  riglit  of  action  for  sucli  cause  does 
not  rest  in  contract,  but  depends  only  upon  the  fact  that  an 
injury  has  been  suffered  resulting  in  damages  to  the  party 
seeking  redress,  and  that  such  damages  are  the  legitimate  con- 
sequence of  the  fraud.  In  Beiitmi  v.  Pratt^  (2  Wend,  385) 
a  party  who  by  agreement,  within  the  statute  of  frauds  and 
void,  liad  promised  to  purchase  plaintiff's  hogs,  was  induced  by 
the  false  representations  of  the  defendants  not  to  take  them. 
A  recovery  for  the  alleged  fraud  was  supported.  And  the 
court  held  that  it  was  not  material  whether  the  contract  for  the 
sale  of  the  hogs  was  binding  or  not,  as  it  appeared  that  they 
would  have  been  delivered  and  taken  upon  the  promise  to  pur- 
chase but  for  tlie  fraudulent  representations  of  tlie  defendants. 

And  in  Rwe  v.  Manley  {^^  X.  Y.  82)  the  same  principle 
was  applied  to  support  an  action  for  fraiud  founded  upon  the 
false  repi'esentation  of  defendant  that  the  plaintiff  did  not  want 
the  cheese  which  the  latter,  by  a  like  invalid  agreement,  had 
promised  to  purcliase  of  a  third  party,  who  was  induced  by 
such  representation  to  sell  the  cheese  to  defendant.  In  both 
those  cases  the  performance  of  the  void  agreements  to  deliver 
and  purchase  the  property  rested  in  intention  of  the  parties  to 
them,  supported  by  no  legal  right ;  yet,  tlie  court  held  that  the 
fact  whether  the  promise  to  sell  and  purchase  would  have  been 
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performed  if  the  defendants  had  not  intervened  and  by  their 
felse  representations  defeated  such  performance,  was  properly 
the  subject  of  inquiry ;  and  that  tlitf'determination  of  that  ques- 
tion of  fact  in  the  affinnative  gave  support  to  tlie  actions  and 
established  the  right  to  recover  such  damages  as  resulted  to  the 
plaintiffe  from  the  defeated  performance.  In  the  present  case 
the  plaintiif,  having,  as  alleged,  the  right  to  the  possession  of 
the  premises  and  the  opportunity  to  lease  them  to  others  able 
to  pay  the  rent,  was  induced  by  the  false  representations  of 
the  defendant,  who  knew  them  to  be  false,  to  allow  the  lessees 
to  remain  in  possession,  refrain  from  re-entering  and  to  refuse 
to  lease  the  premises  to  such  other  persons.  The  allegations  of 
the  complaint  were  such  as  to  ])erinit  evidence  of  a  state  of 
facts  to  justify  the  conclusion  that  but  for  the  representations 
complained  of,  the  plaintiff  would  have  availed  itself  of  such 
right  and  opportunity.  And  the  damages  resulting  from  the 
facts  so  established  would  be  measured  by  the  loss  sustained, 
not  exceeding  the  amount  of  the  liability  of  the  defendants, 
which  subsequently  accnied  upon  the  lease.  The  difficulty 
suggested  of  establishing  the  facts  essential  to  a  recovery  may 
have  more  relation  to  the  e\ndence  than  it  seems  to  have  in  its 
bearing  upon  the  allegations  of  the  complaint.  The  latter 
only  have  consideration  on  this  review. 

It  seems  that  on  the  first  of  January,  after  the  commence- 
ment of  the  tenn,  the  lessees  sub-let  the  premises,  and  that 
the  plaintiff  accepted  from  them  the  tenancy  so  created  for 
thfe  residue  of  the  term.  This,  it  is  urged,  was  a  waiver  of  the 
alleged  fraud  and  its  consequences.  By  taking  the  benefit  of 
the  subtenancy  the  plaintiff  relinquished  whatever  claim  it 
may  otherwise  have  had  against  the  lessees  accruing  from  and 
after  the  first  of  January,  but  it  did  not  have  the  effect  to 
relieve  the  defendant  from  any  damages  which  the  plaintiff 
had  before  then  sustained  by  reason  of  the  alleged  fraud.  The 
doctrine  that  any  act  in  affirmance  of  a  contract,  after  discov- 
ery of  fraud,  defeats  tlie  right  of  rescissi(m  is  not  necessarily 
applicable  to  an  action  for  damages  founded  in  fraud.  {Gmtld 
y.Cayxvga  Co.  NatBanh^  99  N.  Y.  333.)     It  is  also  contended 
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that  the  action  and  recovery  by  the  plaintiff  against  the  lessees 
of  the  amount  of  the  rent  for  the  time  tliey  remained  in  posses- 
sion of  the  premises,  was  an  election  of  remedy,  within  the 
doctrine  upon  the  subject,  which  denied  to  the  plaintiff  any 
right  of  action  against  the  defendant  for  the  alleged  fraud. 

Such  may  have  been  tlie  effect  of  that  recovery  if  all  the 
lessees  had  been  chargeable  witli  such  fraud,  as  in  that  case 
their  liability  would  have  been  merged  in  the  judgment, 
embracing  as  it  did  the  entire  amount  of  rent  for  which  they 
became  liable  upon  the  lease.  The  defendant  was  necessarily 
a  party  to  the  action  upon  the  lease,  which  was  made  by  the 
firm  of  which  he  was  a  member.  The  liability  of  the  lessees  was 
joint.  But  the  liability  of  the  defendant  for  the  alleged  fraud 
was  his  only,  and  collateral  to  that  of  the  firm.  The  remedy 
against  him  for  the  fraud,  was  not  inconsistent  with  that  against 
the  firm  as  both  remedies  proceed  in  aflirmance  of  the  lease ; 
and  because  the  remedy  furnished  by  the  fraud  is  against  the 
defendant  alone  and  collateral  to  that  upon  the  undertaking 
of  the  lessees  jointly,  it  was  not  merged  in  the  recovery  against 
the  latter.  {Morgan  v.  Shidmore^  3  Abb.  [N.  C]  92 ;  affirm- 
ing 55  Barb.  263;  Bowen  v.  MandeoiUe,  95  N.  Y.  237,  240.) 

The  defendant  being  a  necessary  party  to  the  former  action 
by  which  the  plaintiff  was  enabled  to  charge  the  firm,  was  not 
by  the  recovery  had  upon  the  lease  relieved  from  liability  upon 
the  charge  of  fraud.  That  liability  of  the  defendant  was  his, 
severally,  and  distinct  from  that  of  the  firm,  and  the  remedy 
was  concurrent  with  that  against  it. 

No  other  question  requires  consideration. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Elizabeth  D.  Vail,  ReBpondent,  v.  William  M.  Reynolds, 

Appellant. 

Plaintiff  brought  an  action  to  recover  damages  sustained  through  alleged 
fraudulent  representations  of  defendant,  inducing  the  purchase  by  her 
of  certain  stock.  Plaintiff's  evidence  tended  to  show  that  the  stock  was 
worthless,  and  it  was  tendered  back  on  the  trial;  one  of  the  defendant's 
witnesses  however  testified  to  facts  showing  that  it  had  some  value. 
The  trial  judge  after  instructing  the  jury  as  to  the  particular  facts  neces- 
sary to  establish  defendant's  liability,  further  instructed  them,  that  if  such 
facts  were  established  to  their  satisfaction,  plaintiff  was  entitled  to  a  ver- 
dict for  the  amount  paid  by  her  for  the  stock  to  which  the  jury  might 
add  interest  "byway  of  damages."  Defendant's  counsel  excepted  in 
these  words :  "I  except  to  the  instruction,  that  if  the  plaintiff  is  entitled 
to  recover,  she  is  entitled  to  recover  the  amount  paid  by  her  on  the  pur- 
chase of  the  stock  whether  that  purchase  be  intended  to  include  or 
exclude  interest."  Held,  that  the  charge  was  erroneous,  and  that  defend- 
ant's exception  thereto  was  sufficient;  that  it  was  not  necessary  to  specifi- 
cally request  the  court  to  reconsider  its  decision  and  submit  the  question 
of  damages  to  the  jury;  that  plaintiff  was  entitled  to  recover  the  differ- 
ence between  the  value  of  the  stock  as  it  was,  and  the  value  as  it  would 
have  been  had  the  representations  been  true;  and  that  the  question  as  to 
the  actual  value  of  the  stock  was  one, which  in  the  absence  of  any  waiver, 
defendant  was  entitled  to  have  determined  by  the  jury. 

Also,  that  defendant's  liability  was  not  effected  by  the  tender  on  trial,  as 
the  action  was  not  one  which  permitted  plaintiff  to  return  the  stock. 

It  ieemSf  a  person  induced,  by  fraudulent  representations,  to  purchase  prop- 
erty has  three  remedies.  He  may,  upon  discovery  of  the  fraud,  rescind 
the  contract  absolutely  and  sue  in  an  action  at  law  to  recover  the  consider- 
ation parted  with  upon  the  fraudulent  contract ;  but  he  must  first  restore, 
or  offer  to  restore,  to  the  party  sued,  whatever  he  has  received  by  virtue 
of  the  contract.  He  may  bring  an  action  in  equity  to  rescind  the  con- 
tract and  as  such  action  is  not  founded  upon  a  rescission,  but  to  obtain 
one,  it  is  sufficient  for  the  plaintiff  to  offer  in  his  complaint  to 
return  what  he  has  n'ccived  and  make  a  tender  of  it  on  the  trial. 
He  may  retain  what  he  has  received  and  bring  an  action  at  law  to 
recover  the  damages  sustained,  the  measure  of  which  is  the  differ- 
ence between  the  value  of  the  article  sold  and  what  it  should  be  if  as 
represented. 

It  is  competent  for  an  appellate  court,  on  appeal  from  a  judgment,  when 
an  error  on  the  trial  does  not  involve  the  right  of  recovery,  but  simply 
the  amount,  and  the  effect  thereof  can  be  clearly  and  definitely  determ- 
ined on  the  evidence  before  it,  to  permit  the  respondent  to  consent  that 
Sickels  —Vol.  LXXIII.        38 
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the  judgment  may  be  corrected  by  deducting  therefrom  the  amount 
crroneosly  included  and  to  affirm  the  judgment  as  modified. 

This  rule  applies  to  actions  of  torts,  as  well  as  to  actions  on  contract. 

Vail  V.  .Reynolds,  (42  Hun,  647),  reveversed 

(Argued  December  16,  1889;  decided  January  14,  1690.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  December  31, 1880,  which  affirmed  a  judgment  in  favor 
of  plaintiif,  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  nature  of  the  action  and  tlie  facte  are  sufficiently  stated 
in  the  opinion. 

Wm.  B,  lI(yrnMoweT9,XiiiiJ,  Tr  eel  well  Ii7'char(fH  for  fiippetteLnt, 
In  an  action  to  recover  damages  for  deceit  in  the  sale  of  prop- 
erty, the  false  representations  must  be  material  to  the  pecuni- 
ary value  of  the  property.  They  must  be  of  such  nature  that 
tlieir  truth  or  falsity  would  affect  tlie  intrinsic  character  and 
vahie  of  the  property  itself.  {Beanett  v.  Terrill^  20  Ga.  88, 
8f) ;  Upton  v.  Vail^  6  Johns.  181,  188 ;  Nye  v.  M&f*rmm^  85 
Vt.  488,  448;  Cmil^.man  v.  Gr[fen,  18  Wis.  537;  Taylor  v. 
ScoviUe^  54  Barb.  84;  Yoehnan  v.  Chapin^  19  J.  &  S.  17.) 
There  is  no  evidence  to  show  tliat  any  of  the  material  repre- 
sentations, alleged  to  have  been  made  by  defendant,  were 
untrue.  (  WhUemde  v.  Jlymdu,  10  ]Iun,  218.)  The  present 
action  cannot  be  maintained  as  an  action  at  law  upon  a  rescis- 
sion to  recover  back  the  consideration  paid.  {Gould  v.  C.  NaL 
Bk,^  86  N.  Y.  75.)  The  court  instructed  the  jury  that  if  they 
found  for  the  plaintiff,  she  wa«  entitled  to  the  full  amount  of 
consideration,  paid  by  her  for  the  stock,  with  interest,  less 
amount  received  by  her  from  resales  of  the  stock ;  this  was  error, 
{Krumm  v.  Beach^  96  N.  Y.  406  ;  Grissler  v.  PmcerSj  81  id.  57; 
Graves  v.  Spier^  58  Barb.  349,  887 ;  Coles  v.  Watson^  14  Hun, 
41, 45  ;  RawUy  v.  Woodruffs  2  Lans.  416 ;  Muller  v.  EnOy  14 
N.  Y.  597 ;  Whitney  v.  Alhiire,  1  id.  305  ;  Ihihhell  v.  Meigs, 
50  id.  481 ;  Wyeth  v.  JUorris,  18  Ilun,  338.)  But  not  only  was 
the  rule  of  damages  prescribed  to  tlie  jury  erroneous  in  itself, 
but  it  was  highly  prejudicial  in  its  practical  operation  and  effect. 
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(fireen  v.  White,  37  N.  Y.  407.)  The  learned  trial  judge  did 
not  have  a  right  to  proceed,  as  he  actually  did,  upon  the 
hypothesis  that  the  stock  held  by  the  plaintiff  was  worthless. 
{People  ex  rel.  v.  Jones,  17  N.  Y.  S.  R.  686,  692.)  The 
burden  of  proof  was  upon  the  plaintiff  to  show  that  the  stock 
was  worthless  at  the  time  the  sale  was  made.  {Murray  v. 
StarUoUy  99  Mass.  345 ;  Mastersoth  v.  Mayor,  etc.,  7  Hill,  61 ; 
Masterson  v.  Boyce,  29  llun,  456 ;  Stone  v.  Powm%  47  N.  Y. 
568,  569 ;  Requa  v.  HoVnien,  16  id.  202 ;  Goldmans  v.  Ahra- 
hams,  9  Daly,  223;  Sehenk  v.  A^idrews,  57  N.  Y.  133; 
Freund  v.  Paten,  10  Abb.  [N^.  C]  311 ;  AUis  v.  Leonard,  58 
Jf.  Y.  291.)  It  is  only  where  the  party  excepting  has  done 
some  affirmative  act  to  deprive  himself  of  the  right  to  his 
exception,  or  to  render  it  immaterial  that  it  becomes  necessary 
in  order  to  reinstate  himself  to  call  attention  to  the  correct  rule 
of  law,  or  to  claim  tlie  benefit  of  the  precise  right  apparently 
waived.  (  Winchell  v.  Hicks,  18  Jf .  Y.  565  ;  O'Neil  v.  JameSy 
43  id.  84 ;  F.  Nat,  BJc.  v.  Dana,  79  id.  116 ;  Trustees,  etc.  v. 
Kirk,  Q%  id.  459 ;  Stone  v.  Potter,  47  id.  568,  569.) 

Wm,  Tr.  Goodrich  for  respondent.  Exceptions  were  taken 
to  the  proof  of  contemporaneous  frauds  of  the  defendant  in 
the  sale  of  stock  to  other  persons.  Such  evidence  is  admisible 
to  show  intent.  {Cary  v.  IloughtaUn^f,  1  Hill,  311 ;  IlaU  v. 
Naylor,  18  N.  Y.  588;  Miller  v.  Barher,  m  id.  558.) 

Brown,  J.  The  plaintiff  sued  the  defendant  to  recover  dam- 
ages susttfined  by  fraudulent  representations  inducing  the  pur- 
chase of  stock  of  the  Cisco  Consolidated  Gold  Mining  Company 
and  had  a  judgment  in  her  favor,  which  has  been  aflSrmed  at 
the  General  Term. 

We  think  there  was  ample  testimony  to  justify  the  submission 
of  the  case  to  the  jury,  and  the  exception  to  the  denial  of  the 
motion  to  dismiss  the  complaint  need  not  be  further  alluded  to. 

The  principal  question  on  this  appeal  arises  upon  an  excep- 
tion to  the  charge  upon  the  measure  of  damages. 

The  learned  trial  judge  very  fully  and  carefully  instructed 
the  jury  as  to  the  particular  facts  necessary  to  be  proven  to 
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•eetablish  the  defendant'?  liability,  and  further  instructed  them 
that  if  such  facts  were  established  to  their  satisfaction  that  the 
plaintiff  was  entitled  to  a  verdict  for  the  amount  of  money 
which  she  had  paid  out  for  the  stock  in  question,  which  sum 
was  stated  to  the  jury  to  be  $18,000,  to  which  the  jury  was  per- 
mitted to  add  interest  "by  way  of  damages." 

The  counsel  for  the  defendant  excepted  to  this  instruction 
as  follows;  "I  except  to  the  instruction  tliat  if  the  plaintiff  is 
entitled  to  recover  she  is  entitled  to  recover  the  amount  paid 
by  her  on  the  purchase  of  the  stock  whether  that  purchase  be 
intended  to  include  or  exclude  interest." 

It  is  claimed  by  the  respondent  that  this  exception  was  not 
sufficient  to  bring  up  for  review  the  ruUng  of  the  court  on  the 
measure  of  damages  for  the  reason  that  it  was  based  on  the 
Assumption  of  the  fact  that  the  stock  was  worthless,  and  that 
if  the  appellant  had  desired  to  liave  the  question  of  its  value 
submitted  to  tlie  jury  he  should  have  made  a  specific  request 
to  that  effect. 

The  rule  invoked  by  the  respondent  is  of  frequent  applica- 
tion when  a  party  by  a  motion  for  a  non-suit  or  for  a  direction 
of  a  verdict,  assumes  certain  facts  to  be  undisputed,  and  rests 
his  case  on  propositions  of  law,  and  thus  impliedly  waives  hifl 
riglit  to  go  to  the  jury.  (  WiiicheU  v.  Hicks^  18  N.  Y.  558 ; 
O'Neill'  V.  Jaines^  43  id.  84.)  But  we  think  it  has  no  applica^ 
tion  to  the  case  at  bar. 

The  defendant  had  assumed  no  position  in  the  case  and  had 
4one  no  act  from  which  the  court  could  have  asstuned  that  he 
waived  his  right  to  have  all  the  disputed  facts  in  the  case  sub- 
mitted to  the  jury,  and  if  the  court  erroneously  assumed  that 
the  facts  as  to  the  value  of  the  stock  were  not  in  dispute,  and 
laid  down  a  rule  for  the  guidance  of  the  jury,  based  upon  such 
erroneous  view  of  the  evidence,  the  question  of  error  is  pre- 
sented under  the  general  exception  to  that  part  of  the  charge, 
and  it  was  not  necessary  to  particularly  request  the  judge  to 
reconsider  his  decision,  and  submit  the  question  of  value  to 
the  jury. 

In  effect  the  charge  was  a  direction  of  a  verdict  for  the 
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amount  paid  for  the  stock,  provided  the  jury  found  the  facte 
necessary  to  create  liability,  and  the  rule  is  now  well  estab- 
lished that  when  the  court  directs  a  verdict,  an  exception  to 
the  ruling  of  the  judge,  in  the  absence  of  anything  from  which 
it  may  be  implied  that  tlie  right  to  go  to  the  jury  has  been 
waived,  is  suflScient  to  present  the  objection  on  appeal  that 
there  were  questions  of  fact  for  the  jury,  and  it  is  not  neces- 
sary to  request  that  every  fact  be  so  submitted.  (Trustees  qf 
£ast  Hampton  v.  Kirk^  68  N.  Y.  459 ;  First  Nat  BamJc  v. 
Dana,  70  id..  108,  110;  Stone  v.  Flower,  47  id.  566.) 

The  only  thing  that  occurred  during  the  trial  that  it  is 
daimed  amounted  to  a  waiver  of  all  questions  of  fact  relating 
to  the  value  of  the  stock,  was  a  conversation  between  the  coun- 
sel for  the  parties  at  the  close  of  the  plaintiff's  case.  This 
amounted  to  no  more  than  an  inquiry  by  defendant's  counsel 
as  to  the  amount  claimed  by  the  plaintiff  and  a  reply  giving 
the  amount  in  substantially  the  language  of  the  complaint. 
There  was  certainly  nothing  in  this  to  create  the  impression 
that  the  defendant  agreed  to  the  amount  named,  and  the  court 
did  not  adopt  it  in  the  charge  to  the  jury,  as  it  materially 
reduced  the  figures  then  named,  and  it  was  followed  by  proof 
on  defendant's  part  to  the  effect  that  the  stock  had  some  value. 

We  think  the  exception  to  the  charge  was  well  taken.  The 
action  was  plainly  one  for  deceit,  and  the  measure  of  damages  in 
cases  of  that  character  is  full  indemnity  for  the  loss  sustained. 

The  representations  inducing  the  purchase  being  false  in  fact, 
must  be  made  good  in  their  pecuniary  consequences.  Accord- 
ingly the  party  defrauded  is  entitled  to  be  made  pecuniarily  as 
well  off  as  if  the  representations  had  been  true,  and  this  is 
accomplished  by  allowing  to  him,  as  damages,  a  sum  of  money 
equal  to  the  difference  between  the  value  of  the  property  as  it 
was  in  fact  and  the  value  as  it  would  have  been  if  the  represen- 
tations had  been  true.  {Krumm  v.  Beach,  96  N.  T.  898,  406 ; 
Whitney  v.  Allaire,  1  id.  305.) 

While  not  denying  that  the  rule  laid  down  by  the  trial  court 
in  its  general  application  to  cases  of  deceit  was  erronous,  the 
respondent  claims  it  was  correct  in  this  case  for  the  reason. 
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first,  that  the  stock  was  shown  to  be  worthless  and,  secondy  it 
was  oflEered  back  to  the  defendant  on  the  trial. 

There  was  evidence  given  on  the  part  of  the  plaintiff  which 
tended  to  show  that  the  stock  had  no  value  and  which  if  it 
had  been  uncontradicted  would  have  justified  that  conclusion, 
but  Vanderwater  Smith,  a  witness  called  by  the  defendant, 
testified  to  a  personal  examination  of  the  mine,  and  stated  that, 
in  his  opinion,  founded  upon  sucli  examination,  the  property 
was  worth  $200,000,  and  that  after  his  examination  he  pur- 
chased some  of  the  stock  of  the  company  paying  therefor  two 
.  dollars  per  share. 

We  think  the  defendant  was  entitled  to  have  the  jury  con- 
sider this  evidence  and  if  it  had  been  believed  it  would  have 
permitted  the  conclusion  that  the  stock  had  a  value  equal  to 
two  dollars  per  share. 

Tlie  action  was  not  one  which  permitted  the  plaintiff  to 
return  the  stock  to  the  defendant,  and  the  tender  thereof  on 
the  trial,  was  not  an  act  appropriate  to  any  purpose  material 
to  the  plaintiff's  case  and  had  no  effect  on  the  extent  of  tlie 
defendant's  liability. 

A  i)er8on  who  has  been  induced  by  fraudulent  representar 
tions  to  become  the  purchaser  of  property,  has  upon  discovery 
of  the  fraud  three  remedies  open  to  him,  either  of  which  he 
may  elect.  He  may  rescind  the  contract  absolutely  and  sue  in 
An  action  at  law  to  recover  the  consideration  parted  with  upon 
the  fraudulent  contract.  To  maintain  such  action  he  must 
first  restore,  or  offer  to  restore,  to  the  other  party  whatever  may 
have  been  received  by  him  by  virtue  of  the  contract.  {Gould 
V.  Oayuga  Count;/  Nat,  Bank,  86  TT.  Y.  75 ;  Thayer  v. 
Turner,  8  Met.  550  ;  Evams  v.  Gale,  17  N.  H.  573.) 

He  may  bring  an  action  in  equity  to  rescind  the  contract  and 
in  that  action  have  full  relief,  {AUerton  v.  AUerton,  50  N.  Y. 
670.)  Such  an  action  is  not  founded  upon  a  rescission,  but  is 
maintained y<?r*  a  rescission,  and  it  is  sufficient  therefore  for  the 
plaintiff  to  offer  in  his  complaint  to  return  what  he  has  received 
and  make  tender  of  it  on  the  trial.  Lastly,  he  may  retain 
what  he  has  received  and  bring  an  action  at  law  to  recover  the 
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damages  Btwtained.  Thi7^.toi 
ance  of  the  contract  and  tlif 
fecoveiy  is  the  difference  betwi 
It  should  be  according  to  tlie 
Seatdk,  supra.) 

As  already  stated  this  action 
equitable  case  was  made  bv  the 
relief  sought.    The  contr^t  Iw 
judgment  asked  for  was  for  dan: 
therefore,  under  the  ease  made  1 1 
tiff  to  restore  the  stock  to  the  d(  I 
effect  on  the  measure  of  the  plai  i 
The  charge  of  tlie  court  th  i 
error,  however,  was  not  one  whi 
eiy  but  affected  solely  the  amoui  i 
Under  the  facts  as  they  appear  i 
the  case  one  in  which  the  defem  i 
new  trial,  but  the  plaintiff  must 
consenting  to  a  reduction  of  the 
of  the  error  of  the  charge. 

While  this  court  cannot  reduc 
that  the  damages  are  excessive 
jary  and  detemiine  the  damages   ■ 
nite  or  uncertain,  it  is  undoubte(    i 
appellate  court:,  when  the  effect  < 
nght  of  recovery  can  be  clearly  s 
the  evidence  before  it,  to  permit  t    , 
the  judgment  be  corrected  by  ded    i 
erroneously  included   therein.    (.    ■ 
528.)     And  this  rule  applies  to  acl     \ 
on  contract. 

In  this  case  the  utmost  that  can     i 
Mt's  testimony  as  to  the  value  < 
worth  two  dollars  per  share. 

It  would  have  been  optional  w 
toey  should  give  the  evidence  « 
aoUars  per  share  they  could  not  g 
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The  eflEect  of  the  erroneous  ruling  of  the  court,  therefore, 
was  to  deprive  the  defendant  of  a  possible  deduction  of  that 
amount  from  the  sum  paid  for  the  stocks. 

The  plaintiff  purchased  in  all  1,250  shares  of  stock  aa  follows: 
In  February,  1880,  600  shares;  in  March,  1880,  250  shares;  in 
January,  1882,  200  shares;  in  April,  1882,  200  shares. 

There  was  sold  out  of  the  first  two  lots  400  shares,  and  the 
proceeds  of  such  sale  were  applied  in  reduction  of  the  defend- 
ant's liability,  leaving  in  her  possession  at  tlie  commencement 
of  the  action  850  shares. 

A  reduction  from  the  amount  of  tlie  judgment  of  $1,700, 
with  interest  on  $900  from  February  1,  1880;  on  $400  from 
January  1, 1882,  and  on  the  balance  from  April  1, 1882,  aflPord* 
to  the  defendant  all  tlie  benefit  he  could  have  had  from  a  con- 
sideration of  his  evidence  as  to  the  value  of  the  stock  by  the 

The  plaintiff  may,  within  twenty  days,  stipulate  to  reduce 
the  judgment  in  the  sum  indicated,  and  if  sucli  stipulation  is 
filed  the  judgment  so  reduced  will  be  affirmed  without  costs  in 
this  court  to  either  party,  but  if  not  filed  the  judgment  sliould 
be  reversed  and  a  new  trial  granted,  with  costB  to  abide  the 
event. 

All  concur. 

Judgment  accordingly. 


lis    804| 
fl62_200  ^ 

118       ^04 

e  78AD  *533l     Sarah  Uranskt,    Respondent,  -?>.  The   Dby    Dock,  £abt 
Broadway  and  Battbry  Raiuioad  Company,  Appellant. 

In  an  action  to  recover  damages  for  injuries  sustained  by  plaintiff,  a  mar- 
ried woman,  alleged  to  have  been  caused  by  defendant's  negligence,  the 
complaint  contained  no  averment  showing  that  she  was  for  any  reason 
entitled  to  the  fruits  of  her  labor,  or  that  she  was  engaged  in  business 
on  her  own  account  and  by  reason  of  her  injuries  has  suffered  loss 
therein.    Plaintiff  was  permitted  to  prove  on  trial,  imder  objection  and 

«  exception,  that  she  was  engaged  in  business  from  which  she  received  a 
certain  amount  per  month  and  that  because  of  her  injuries  she  was 
prevented  from  working  two  months.    HeM,  error. 
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PregomptiTely,  damages  for  negligently  diminishing  the  earning  capacity 
of  a  married  woman  belong  to  her  husband,  and  when  she  seeks  to 
recover  such  damages,  her  complaint  must  allege  that  for  some  reason 
she  is  entitled  to  the  fruits  of  her  own  labor,  or,  if  she  seeks  to  recover 
damages  for  an  injury  to  her  business,  she  must  allege  that  she  was 
engaged  in  business  on  her  own  account  and  by  reason  of  the  injury 
was  injured  therein  as  specifically  set  forth- 

UaHei  V.  Holland,  (19  Wkly.  Dig.  312),  Ehrgott  v.  Mayor,  etc,  (96  N.  Y. 
275),  distinguished. 

Uransky  v.  D,  i>.,  etc.,  B.  R,  Co.  (44  Hun,  119),  reversed. 

(Argued  December  16,  1889 ;  decided  Januarj'  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  31,  1887,  which  afiirmed  a  judgment  in  favor  of 
the  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  material  facts  are  stated  in  the 
opinion. 

JoJm,  Mi  Scrtbner  for  appellant.  The  plaintiff  should  have 
been  non-suited.  {Suydam  v.  G.  S.,  etc.,  H,.  Ji.  Co.  41  Barb. 
375 ;  Spaulding  v.  Jarvis,  32  Hun,  621 ;  Bwrker  v.  K,  R.  i?. 
R.  Co.,  4  Daly,  274  ;  Fleckenstein  v.  D.  D.  R,  R.  Co.,  105 
K  Y.  655 ;  Donndly  v.  B.  C.  R.  R.  Co.,  109  id.  21.)  The 
court  erred  in  allowing  the  plaintiff  to  give  evidence  in 
regard  to  her  earnings  in  business  as  a  dressmaker.  (Filer  v» 
N.  T.  a  R.  R.  Co.,  49  N.  Y.  56 ;  JUMlony  v.  Dows,  15 
How.  Pr.  265 ;  2  Sedwick  on  Dam,  [7th  ed.]  608 ;  SchmiU 
Y.  D.  D.  R.  R.  Co.,  3  N.  Y.  S.  K  257 ;  Safer  v.  D.  J).  R. 
R.  Co.,  24  N.  Y.  S.  R.  210;  (himh  v.  T.  T.  St.  R.  R. 
Co.y  114  N.  Y.  411.)  The  court  erred  in  allowing  the  plaintiff 
to  prove  the  declarations  of  Dr.  Messemer,  the  physician,  who 
was  called  by  the  plaintiff  as  a  substitute  for  Dr.  Nichols. 
{Hutchings  v.  Hutchings,  98  N.  Y.  65  ;  Anderson  v.  R.,  W.  <fe 
0.  R.  R.  Co.,  54  id.  334;  Sherman  v.  D.,  Z.  cfe  W.  R.  R.  Co., 
106  id.  542;  Sherma/n  v.  D.,  L.  <&  W.  R.  R.  Co.,  106  N.  Y. 
546 ;  Lvhy  v.  Hudson  R.  R.  Co.,  17  id.  131 ;  Whittaker  v.  E. 
A.  R.  R.  Co.,  51  id.  295 ;  Furst  v.  S.  A.  R.  R.  Co.,  72  id.  544 ; 
White  V.  MiUer,  71  id.  118 ;  Waldele  v.  JSf.  Y.  C.  R.  R.  Co., 
SicKELs— Vol.  LXXllL  39 
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95  id.  274;  Flynn  v.  N.  Y.  E.  R.  Jt.  Co.,  17  J.  &  S.  60; 
Pfefde  V.  S.  A.  E.  li.  Co.,  19  Wkly.  Dig.  44 ;  CUrke  v.  Ander- 
son,  16  N.  Y.  S.  K  363 ;  Heed  v.  JV.  Y.  C.  R.  R.  Co.,  45  N. 
Y.  574-578;  Sherman  v.  D.  L.  iScW.  R.  R.  Co.,  106  N.  Y. 
546;  Code,  §§834,  836;  White  v.  MiOer,  71  N.  Y.  118.) 
The  court  erred  in  allowing  the  plaintiffs  declarations  to  Mrs. 
Fielder  when  she  visited  the  plaintiff.  {Caldwell  v.  Murphy, 
11  N.  Y.  416;  Werdy  v.  Persons,  28  id.  344;  Reed  v.  N. 
Y.  C.  R.  R.  Co.,  45  id.  574-579 ;  Furat  v.  8.  A.  R.  R.  Co., 
72  id.  546;  Roche  v.  B.  C.  <&  JV.  R.  R.  Co.,  105  id.  294; 
Olp  V.  Gardner,  48  Hnn,  169 ;  Mosher  v.  Russell,  44  id.  12.) 
The  declarations  of  the  plaintiff  in  regard  to  the  alleged  pain 
she  suffered  were  incompetent.  {Roche  v.  B.  C.  R.  R.  Co., 
105  K  Y.  294;  Olp  v.  Gardner,  48  Hun,  169.)  It  was 
incompetent  to  prove  the  usual  speed  of  street  cars  in  Canal 
street.  {S(ffer  v.  D.  D.  R.  R.  Co.,  24  N.  Y.  S.  R.  210.) 
It  was  error  to  draw  inferences  from  the  evidence  of  other 
witnesses.  {Guiterman  v.  Z.  S.  S.  Co.,  83  N.  Y.  365.)  The 
confidence  expressed  by  Justice  Bkady  in  the  results  of 
jury  trials  is  scarcely  justified  by  experience  or  authority. 
Raring  v.  N.  Y.  tfe  K  R.  R.  Co.,  13  Barb.  15 ;  Stiydmn  v. 
G.  S.  R.  R.  Co.,  41  id.  380 ;  Mackey  v.  N.  Y.  C.  R.  R.  Co. 
87  id.  541 ;  Toomey  v.  RaHway  Co.,  3  C.  B.  [N.  S.],  146. 

Louis  Z.  KinsUer  iat  respondent.  The  motions  to  dismiss 
the  complaint  were  properly  denied.  {Hill  v.  N.  A.  R.  R. 
Co.,  109  N.  Y.  342 ;  EdgerUm  v.  N.  Y.  (6  H.  R.  R.  Co.,  39 
id.  230 ;  CaldxoeU  v.  ^V.  Y.  S.  Co.  47  id.  291 ;  Mtillen  v. 
St.  John,  57  id.  567 ;  Seyholt  v.  N.  Y.  L.  E.  tfe  W.  R.  R.  Co. 
95  id.  568;  Coddington  v.  B.  C.  R.  R.  Co.,  102  id.  67; 
EtheringUm  v.  P.  P.  cfe  C.  I.  R.  R.  Co.,  88  id.  641 ;  Bark^ 
v.  Sa/vage,  45  id.  194;  WendeU  v.  K  Y.  C.  cfe  H.  R.  R.  R. 
Co.,  91  id.  427;  Massoth  v.  D.  <&  H.  C.  Co.,  64  id.  529; 
Paym  v.  T.  &  B.  R.  R.  Co.,  83  N.  Y.  574 ;  WolfhiU.  v. 
<S:  A.  R.  R.  Co.,  38  id.  49 ;  WilUs  v.  L.  T.  R.  R.  Co.,  34  id. 
679 ;  Hart  v.  H.  R.  B.  Co.,  84  id.  56 ;  Siackus  v.  N.  Y.  C. 
<&  II.  R.  R.  R.  Co.,  79  id.  464;  Clark  v.  E.  A.  R.  R.  Co., 
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86  id.  137,  138 ;  BarreU  v. 
Coddingtan  v.  B.  C,  li.  Ji.  Co 
22  Wkly.  Dig.  156 ;  Bygert  v. 
Aan  V.  jr.   T.  a  d;  If.  2i.  J 
The  questions  calling  for  staten 
edge  of  witnesses  were  compete 
cfe.  W.  R.  R.  Co,,  102  N.  Y.  1 
Cent.  Kep.  779;  Finldestien  \ 
Wkly  Dig.  325 ;  BarreU  v.  7! 
SaUer  v.  U.  i&  B.  R.  R,  R,  ( 
had  a  right  to  recover  for  her 
inability  to  work  or  to  follow  h( 
HoUand,  19   Wkly.  Dig.   312; 
N.  Y.  275.)    Where  there  is  e^ 
exclamations  and  complaints  of 
lay  witnesses  are  admissible.    {1 
R.  Co,,  99  N.  Y.  138;  Kenned\ 
N.  Y.  SupL  223 ;  LewTce  v.  D.  1 
It  was  clearly  proper  to  ask  a  m 
the  health  of  the  plaintiff  such  a 
to,  would  have,  and  further,  wh< 
in  a  delicate  or  pregnant  conditic 
person  otherwise  robust.     {Tice 
is  competent  for  a  physician  to  gi^ 
present  condition  of  plaintiff  rest 
other  causes.     {Ttcmer  v.  Cittj  o 
309;  J(mesv,  U,AB,R.R.R, 
son  V.  N.  Y,  C,  dk  H,  R,  R.  R. 
V.  Beader,  23  Wkly.  Dig.  374 ; 
51 ;  PeopU  v.  Beach,  87  id.  512 
day  life  lay  witnesses  are  comp 
{Ifallahnn  v.  N.  Y,,L.  E,  cfe  ' 
199 ;  Blahe  v.  PeopU,  73  N.  ^ 
Cent.  Rep.  779.)     The  question 
munications    between  a  physic 
properly  excluded.    (C/ode  of 
M.  G.  L.  Co.,  90  N.  Y.  29 ;  Kii 
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Cb.,  56  id.  538.)  The  defendant's  motion  to  set  aside  the 
verdict  and  for  a  new  trial  was  properly  denied.  {Archer  v. 
N.  y.,  N,  n,  i&  II.  li,  B.  Co.,  106  N.  Y.  602;  Harvey  v. 
N.  F.,  W.  dk  R.  R.  R.  Co.,  23  Wkly.  Dig.  200 ;  Sherwood  v. 
Hauser,  94  IST.  Y.  627.) 

Parker,  J.  The  recovery  had  was  for  damages  sustained 
by  the  plaintiif,  a  married  woman,  by  reason  of  personal 
injuries  received  wliile  a  passenger  on  defendant's  road. 

Presumptively,  damages  for  negligently  diminishing  the 
earning  capacity  of  a  married  woman  belong  to  her  husband, 
and,  when  slie  seeks  to  recover  such  damages,  the  complaint 
must  contain  an  allegation  that  for  some  reason  she  is  entitled 
to  the  fruits  of  her  own  labor;  or,  if  she  seeks  to  recover  dam- 
ages for  an  injury  to  her  business,  she  must  allege  that  she  was 
engaged  in  business  on  her  own  account,  and  by  reason  of  the 
injury  was  injured  therein  as  specifically  set  forth.  No  such 
allegations  are  contained  in  the  complaint  in  this  action. 

Nevertheless  tlie  plaintiff  was  permitted  to  prove,  against  the 
objection  of  the  defendant,  that  the  evidence  was  irrelevant 
and  immaterial,  and  called  for  special  damages  not  alleged  in 
the  complaint;  that  she  was  engaged  in  the  dressmaking  busi- 
ness; sold  fancy  goods  and  dry  goods;  was  accustomed  to 
make  from  sixteen  to  twenty  dollars  per  week;  and  that 
because  of  her  injuries  was  prevented  from  working  for  two 
months.  This  was  error.  {Gnmb  v.  23c?  St.  R.  Co.^  114  N.  Y. 
411;  Saffer  v.  D.  D.  E.  B.  &  B.  R.  R.  Co.,  24  K  Y. 
S.  R.  210.) 

The  respondent  in  support  of  the  ruling  cited  Hwrtd  v. 
Holland,  (19  Weekly  Digest,  312)  and  EhrgoU  v.  Mayor,  etc. 
(96  N.  Y.  275). 

But  the  question  here  presented,  involving  the  right  to 
recover  damages,  which  the  law  does  not  presume  to  be  the 
immediate  and  natural  consequences  of  the  injury  in  the 
absence  of  a  special  avennent  of  such  damages,  does  not  appear 
to  have  been  raised  or  passed  upon  in  either  case.  Therefore 
they  do  not  support  the  respondent's  contention. 
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As  the  exception  taken  to  the  ruling  of  the  court  referred 
to  calls  for  a  reversal  of  the  judgment  it  is  unnecessary  to  con- 
sider the  other  exceptions  taken. 

The  judgment  should  be  reversed. 

All  concur,  except  Haight,  J.,  not  voting. 

Judgment  reversed. 


OuASLEs  Co¥DERT  ct  al.,  as  Administrators,  ctc.,  Respondents, 
V.  IsiDOR  Cohn  et  al.,  Appellants. 

A  party  entering  and  paying  rent  under  a  parol  lease  for  a  term  of  years, 
which  fixes  an  annual  rental,  becomes,  by  reason  of  the  invalidity  of  thQ 
demise  under  the  statute  of  frauds,  a  tenant  from  year  to  year,  and 
a  continuance  of  occupancy  into  a  second  year  renders  him  chargeable 
with  the  rent  until  its  close  ;  he  can  only  I6ftninate  his  tenancy  at  the 
end  of  the  current  year. 

The  agent  of  F.,  plaintiffs'  intestate,  without  having  any  written  authority, 
executed  a  lease  in  writing  of  certain  premises  to  defendants,  for  the  term 
of  two  years  and  five  months,  commencing  March  1,  1884,  at  a  yearly 
rent  named,  payably  in  equal  mcnthly  instalments.  Defendants  entered 
into  possession  and  continued  to  occupy  and  pay  rent  up  to  August,  1885, 
when  they  left  the  premises  and  sought  to  surrender  possession  to  F., 
who  declined  to  accept  it.  In  an  action  upon  the  lease,  held,  that,  plain- 
tiffs were  entitled  to  recover  the  rent  to  March  1,  1886 ;  that  the»rental 
year  then  ended  and  defendants  could  not  before  that  time  terminate 
their  tenancy  ;  that  the  time  for  the  termination  of  the  tenancy  in  any 
year  other  than  that  of  the  designated  expiration  of  time  was  governed 
by  the  time  of  entry,  not  by  such  designation. 

Schuyler  Y,  Leggett  (2  Cow.  663);  People  V.  Riekert  (8  Cow.  280);  Doe  v.  BeU 
(5  D.  &  E.  471.)  distinguished. 

(Argued  December  18,  1889 ;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  15,  1887,  which  affirmed  a  judgment  entered 
in  favor  of  plaintiffs  upon  a  verdict. 

A.  J,  Simpson  for  appellants.  The  lease  was  void  because 
not  signed  by  the  plaintiff,  or  his  lawful  agent,  "  thereunto 
authorized  by  writing."  (2  R  S.  135,  §  6 ;  4  id.  [Banks,  8th  ed,] 
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2589 ;  Woods  on  Stat.  Frauds,  61.)  The  yearly  term  expired 
on  August  1,  1885,  and  defendants  having  quitted  then  were 
not  further  liable.  {Doe  v.  Belly  5  Term  Rep.  471 ;  2  Smith's 
L.  C.  72 ;  People  v.  Rickerty  8  Cow.  231 ;  Laughran  v. 
Smithy  75  N.  Y.  205,  209.)  The  defendants  are  only  liable 
for  the  time  that  they  actually  occupied,  which  is  coincident 
with  the  expiration  of  the  term,  to- wit,  August  1,  1885,  and 
consequently  there  can  be  no  recovery  here.  {Thomas  v. 
Nel807iym  N.  Y.  118;  Prial  v.  Entwistley  10  Daly,  398; 
Smith  V.  Genet y  N.  Y.  Daily  Reg.,  Nov.  10, 1884;  Thomas 
V.  JVelson,  69  N.  Y.  161.) 

Geo.  W,  Roderick  for  respondent.  The  defendants  are 
liable  for  the  rent  included  in  the  judgment  appealed  from ; 
tliey  having  entered  into  possession  under  the  void  lease,  a 
yearly  tenancy  was  created,  and  tliey  having  held  over  after 
the  expiration  of  the  first  year,  tliey  are  liable  for  at  least 
another  year's  rent.  {Loughi^ati  v.  Sndthy  75  N.  Y.  205,  209 ; 
Header  v.  Sayre^  70  id.  180, 183, 186  ;  Doe  v.  Ten-yy  4  Ad.  & 
El.  274;  Doe  v.  Belly  4  Term  Rep.  471 ;  1  Cruise  Dig.  281, 
284 ;  People  v.  Plckerty  8  Cow.  226 ;  SchuyU^r  v.  Leggetty  2 
id.  660 ;  Gretoti  v.  Sndthy  33  id.  245  ;  Clayton  v.  Blakeyy  8 
Term  Rep.  3 ;  Braythwaite  v.  HitclvooalCy  10  M.  &  W.  494.) 

Bradley,  J.  The  action  was  brought  to  recover  rent  of 
premises  described  in  a  written  lease  made  by  the  agent  of  the 
plaintiffs'  intestate  to  the  defendants  in  January,  1884,  for  the 
term  of  two  years  and  five'  months,  commencing  on  tlie  first 
day  of  March,  1884,  and  ending  on  the  first  day  of  August, 
1886,  at  the  yearly  rent  of  $3,000,  payable  in  equal  monthly 
payments,  on  the  last  business  day  of  each  month.  The  authority 
of  the  agent  to  make  the  lease  not  being  in  writing  it  was  void. 
(2  R.  S.  134,  §  6.)  The  defendants  went  into  possession  on 
the  first  of  March,  1884,  and  continued  to  occupy  and  pay  rent 
up  to  August,  1885,  when  they  left  the  premises  and  sought  to 
surrender  the  possession  up  to  the  plaintiffs'  intestate,  who 
declined  to  accept  it.     He  recovered  for  the  amount  of  rent  at 
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the  rate  mentioned  in  tlie  lease  from  the  first  of  August,  to  the 
first  of  March  following.  While  the  eases  are  not  entirely  in 
harmony  on  the  subject,  the  doctrine  now  in  this  state  is  such 
that  the  defendants  on  going  into  possession  of  the  premises  and 
paying  rent,  became,  by  reason  of  the  invalidity  of  the  demise, 
tenants  from  year  to  year,  and  in  such  case  the  continuance  of 
occupancy  into  the  second  year  rendered  them  chargeable  with 
the  rent  until  its  close.  They  could  then  only  terminate  their 
tenancy  at  the  end  of  the  current  year.  {lieeder  v.  Sayre^  70 
N.  Y.  180;  Laughran  v.  SmitK  75  N.  Y.  205.) 

The  question  presented  is :  When  did  the  rental  year  arising 
out  of  such  relation  commence  and  terminate  ?  It  is  c(mtended 
by  the  defendants'  coimsel  that  inasnmch  as  the  end  of  the 
term  designated  by  the  terms  of  the  lease  was  the  first  of 
August,  1886,  that  was  the  time  when  the  yearly  tenancy  in 
contemplation  of  law  terminated,  and,  therefore,  the  surrender 
was  properly  made  on  the  first  of  August,  1885.  It  is  urged 
that  this  view  is  in  harmony  with  the  recognized  principle  that, 
although  the  lease  was  invalid,  the  agreement  contained  in  it 
regulated  the  tenns  of  the  tenancy  in  all  respects,  except  as  to 
the  duration  of  the  term,  and  Doe  v.  Bell  (5  D.  &  E.  471 ) 
is  cited.  There  a  farm  was,  in  January,  1700,  let  by  a  parole 
lease,  void  by  the  statute  of  frauds,  for  seven  years,  the  lessee 
to  enter  upon  the  land  when  the  former  tenant  left,  on  Lady- 
day,  and  into  the  house  on  the  25th  of  May  following,  and 
was  to  quit  at  Candlemas.  lie  entered  accordingly  and  paid 
rent.  A  notice  was  served  upon  the  tenant  September  22d, 
1792,  to  (}uit  on  Lady-day.  In  ejectment  brought  against  him 
it  was  claimed,  on  the  part  of  the  lessee,  that  his  liolding  was 
from  Candlemas,  and,  therefore,  the  notice  was  ineffectual  to 
terminate  the  tenancy.  Lord  Kenyon,  in  deciding  the  c^ise, 
said  and  lield  that  ''  it  was  agreed  that  the  defendant  should 
quit  at  Candlemas,  and  though  the  agreement  is  void  as  to  the 
number  of  vears  for  which  the  defendant  was  to  hold,  if  the 
lessor  choose  to  determine  the  tenancy  before  the  expiration  of 
the  seven  years,  he  can  only  put  an  end  to  it  at  Candlemas." 
That  case  has  in  several  instances  been  cited  bv  the  courts  of 
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this  state  upon  the  question  of  the  force  remaining  in  the  terraa 
of  tlie  agi'eement  embraced  in  a  void  lease.  And  in  Schuyler 
V.  LeggeU  (2  Cow.  663),  it  was  remarked  by  Chief  Justice 
Savage,  in  citing  it,  that  such  an  agreenent  "must  regulate  the 
ternis  on  which  the  tenancy  subsists  in  other  respects ;  as  the 
rent,  the  time  of  year  when  the  tenant  must  quit,  etc."  And 
the  citation  was  repeated  to  tlie  same  effect  by  the  Chief  Justice 
in  People  v.  Rickert  (8  Cow.  230). 

The  question  here  did  not  arise  in  either  of  those  two  cafies, 
nor  can  they  be  treated  as  authority  that  the  time  for  termi- 
nation of  a  tenancy  from  year  to  year,  in  any  year  other  than 
that  of  the  designated  expiration  of  term,  is  governed  by  such 
designation  in  a  void  lease  for  more  than  one  year  rather  than  by 
the  time  of  entry.  The  effect  sought  to  be  given  in  the  present 
case  to  the  case  of  Doe  v.  Bell  is  not  supported  by  English 
authority.  In  Berrey  v.  Lindley  (3  M.  &  G.  496),  the  tenant 
entered  into  possession  of  premises  under  an  agreement 
void  by  the  statute  of  frauds,  by  tlie  terms  of  which  he  was 
to  hold  five  years  and  a  half  from  Micliaelmas.  Several  years 
after  his  entry,  and  after  expiration  of  the  period  mentioned  in 
the  agreement,  the  lessee  gave  notice  to  his  landlord  to  terminate 
the  tenancy  at  Michaelmas.  It  was  tliere  contended  on  the 
part  of  the  latter,  and  Doe  v.  Bell  was  cited  in  support  of 
the  proposition,  that  the  time  designated  in  the  agreement  for 
the  termination  of  the  tenancy  governed  in  that  respect.  But 
the  court  decided  otherwise,  and  held  that  the  notice  was 
effectual  to  terminate  the  tenancy.  The  views  of  the  court 
there  were  to  the  effect,  that,  although  the  tenancy  was  from 
year  to  year,  the  tenant  might  without  notice  have  quit  at  the 
expiration  of  the  period  contemplated  in  the  agreement, 
but  having  remained  in  possession  and  paid  rent  subsequently 
to  that  time,  he  must  be  considered  a  tenant  from  year  to  year 
with  reference  to  the  time  of  the  original  entry. 

The  same  principle  in  respect  to  holding  over  a  term  was 
announced  in  Doe  v.  Dobell  (1  A.  &  E.  [N.  R.]  806),  where 
it  was  said  that  "in  all  cases  the  current  year  refers  to  the 
time  of  entry  unless  the  parties   stipulate  to  the  contrary." 
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The  doctrine  of  the  English  cases  seems  to  be  that  a  party 
entering  under  a  lease,  void  by  the  statute  of  frauds,  for  a  term, 
as  expressed  in  it,  of  more  than  one  year,  and  paying  rent  is 
treated  as  a  tenant  from  year  to  year  from  the  time  of  his  entry, 
subject  only  to  the  right  to  terminate  the  tenancy  without  notice 
at  the  end  of  the  specified  term.  And  to  that  extent  and  for 
that  purpose  only,  the  terms  of  agreement,  in  such  case,  regulate 
the  time  to  quit.  This  right  is  held  to  be  reciprocal.  {Doe  v. 
Stratton^  4  Bing.  446.)  That  proposition  is  not  without  sensi- 
ble reason,  for  its  support.  The  lease  for  more  than  one  year, 
unless  made  in  the  manner  provided  by  the  statute,  cannot  be 
effectual  to  vest  the  term  in  the  lessee,  yet  in  other  respects  tlie 
rights  of  the  parties  may  be  determined  by  its  terms,  so  far  as 
they  are  consistent  with  its  failure,  to  create  any  estate  or  interest 
in  the  land  or  any  duration  of  term  for  occupancy  by  the  lessee. 
And  that  principle  is  properly  applicable  to  such  leases. 
{Porter  v.  BUUer^  17  Barb.  154;  Eeeder  v.  Sayre^  70  N.  Y. 
184;  Laughrcm  v.  Smith,  75  N.  Y.  205,  209.) 

This  Tiew  does  not  aid  the  defendants.  They  became  tenants 
from  year  to  year  as  from  tlie  time  of  their  entry ;  and  although 
by  virtue  of  tlie  tenns  of  the  agreement,  in  that  respect,  in 
the  lease,  they  may  have  been  at  liberty  to  quit  on  the  first 
of  August,  1886,  if  they  had  remained  until  then,  such  time 
in  that,  or  the  year  previous,  could  not  be  treated  as  the  end  of 
any  year  of  the  tenancy.  The  defendants  having  entered  upon 
the_  second  year  from  the  time  of  the  original  entry,  it  was 
n^t  witlim  their  power  to  terminate  their  relation  or  liability 
as  tenants  until  the  end  of  the  then  current  year,  which  did 
not  terminate  until  the  first  of  March,  was  reached. 

The  conclusion,  from  these  views,  necessarily  follows  that 
the  judgment  should  be  aftirmed. 

All  concur,  except  Brown,  J.,  not  sitting. 

Judgment  affirmed. 
SicKELs — Vol.  LXXIII.        40 


314  BoYCB  V.  Manhattan  Railway  Co.  [Jan*^ 


lis    314 
187      51 


Statement  of  case. 


12?  isti     JosBPHiNE  BoYCB,  RespoiideTitj  V,  The  Manhattan  Railway 


Company,  Appellant. 


118  314  Yn  an  action  to  recover  damages  for  injuries,  alleged  to  have  been  caused 
bj  defendant's  negligence,  it  appeared  that  the  platform  of  one  of  its  sta^ 
tions  is  built  on  a  curve;  and  so,  that  while  the  middle  part  of  each  car  stop- 
ping there  comes  close  to  the  platform  the  ends  are  about  fourteen  inches 
therefrom,  and  there  is  an  open  space  between  the  steps  of  the  car  and 
the  station  platform  of  about  that  width.  Plaintiff,  a  passenger ,  in 
attempting  to  alight  from  a  car  at  this  station  was  injured  by  falling 
into  this  op  ening.  She  had  never  landed  there  before;  the  space  between 
the  steps  of  the  car  and  the  platform  was  left  open  and  unguarded;  no 
warning  or  assistance  was  given  by  the  persons  in  charge  of  the  train,  and 
there  was  but  a  single  light  at  the  station  which  was  quite  remote  from 
the  point  where  the  accident  occured.  There  was  evidence  to  the  effect 
that  it  was  so  dark  at  the  time  that  the  hole  could  not  be  seen.  Held,  the 
question  of  defendant's  negligence,  and  of  contributory  negligence  on  the 
part  of  the  plaintiff  was  prpperly  submitted  to  the  jury;  that  defendant, 
by  stopping  its  trains  at  the  point  in  question,  invited  its  passengers  to 
alight  there  and  was  charged  with  the  duty  of  using  due  care  to  provide 
proper  and  safe  means  of  getting  from  its  cars  to  the  platform ;  that 
if  the  open  space  was  necessary,  owing  to  the  peculiarities  of  the 
location,  some  precaution  adapted  to  it  sliould  have  been  used,  such  as 
throwing  a  plank  across,  or  stationing  a  trainman  to  assist  passengers 
in  alighting;  at  least  it  should  have  been  well  lighted,  so  that  the  hole 
could  have  been  easily  seen  and  the  danger  avoided;  also,  that  plaintiff, 
being  ignorant  of  any  circumstance  requiring  the  use  of  special  care,  was 
relieved  from  showing  that  she  exercised  it;  that  under  the  circum- 
stances, wnich  she  had  a  right  to  assume  existed,  she  was  under  no  obli- 
gation, as  matter  of  law,  to  look  before  she  put  her  foot  down,  but  it 
was  for  the  jury  to. decide  whether  she  should  have  been  more  vigilant 
and  whether,  had  she  looked,  she  could  have  seen  the  hole. 
Reported  below  (22  J.  &  S.  286). 

(Argued  December  18,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
March  14, 1887,  which  affirmed  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict,  and  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

This  was  an  action  to  recover  damages  for  personal  injuries 
caused  by  the  alleged  negligence  of  the  defendant. 

The  facts  are  sufficiently  stated  in  the  opinion. 
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Samuel  Bhftha  Rogers  for  appellant.  Kot  only  is  there  no 
evidence  on  the  plaintiiFs  part  of  freedom  from  contributory 
negligence,  but  such  contributory  negligence  affirmatively 
appears  from  the  uncontradicted  evidence.  {Johnson  v.  H.  H. 
R.  R.  Co.,  20  N.  Y.  65 ;  Reynolds  v.  N.  Y.  C,  etc,,  R.  R. 
Co.,  58  id.  248 ;  CordeU  v.  N'.  Y.  C,  eU,,  R.  R.  Co,,  75  id. 
330,  33^333 ;  Tolman  v.  S,,  etc,,  R,  R.  Co,,  98  id.  198,  202, 
204;  Gahin  v.  Ma/yor,  etc.,  112  id.  223,  228;  Hartr,  If, 
R.  B.  Co,,  84  id.  56 ;  Hanrahan  v.  M,  R,  Co.,  53  Hun,  420 ; 
Cummins  v.  City  of  Syracuse,  100  N.  Y.  637 ;  Dvhois  v. 
City  of  Kingston,  102  id.  219 ;  Palmer  v.  P.  R.  R.  Co,, 
111  id.  488 ;  Taplin  v.  R.  R.  Co,,  106  id.  136,  142.) 

T.  Henry  Dewey  for  respondent.  There  was  no  error  com- 
mitted in  the  ruling  in  regard  to  the  admission  of  testimony. 
{Crosby  v.  Day,  81  N.  Y.  242 ;  Bergfaan  v.  Jones,  94  id.  51 ; 
Jjevin  V.  Rnssell,  4t2  id.  251 ;  Quimby  v.  Strauss,  90  id.  664 ; 
Crosby  V.  Day,  81  id.  242 ;  1  Greenleaf  on  Evidence,  §  102 ; 
Teachout  v.  People,  41  N.  Y.  7 ;  Cintermann  v.  S.  Co.,  83  id. 
358,  366.)  Four  witnesses  testified  that  the  hole  existed  and 
was  unguarded,  and  that  there  was  no  light  upon  the  platform 
near  the  place  of  the  accident,  and  th^t  it  was  so  dark  tliat 
ihey  could  not  see  the  hole.  This  was  conclusive  proof  of 
n^ligence.  (S.  &  R.  on  ?f eg.,  §  447 ;  Martin  v.  G.  Jf.  R. 
Co.,  16  C.  B.  179 ;  Comman  v.  K  C.  R.  Co.,  4  H.  &  K  781.) 
The  claim  that  in  cases  where  the  defendant  is  passive  and  the 
plaintiff  active,  that  the  want  of  contributory  negligence  must 
be  proved  by  direct  testimony,  and  cannot  be  inferred  from 
circumstances,  is  not  supported  by  principle  or  authority. 
{Johnson  v.  If.  R,  R.  R.  Co,,  20  N.  Y.  64 ;  Tohnan  v.  S.,  etc,, 
R.  R.  Co,,  98  id.  198 ;  Frnst  v.  IL  R.  R.  R.  Co.,  35  id.  9 ; 
Wilds  V.  H.  R.  R,  R,  Co.,  24  id.  430 ;  J>a  v.  Troy,  etc..  Gas 
Co.,  98  id.  115 ;  Mafter  v.  Ce/d.  Pari,  etc.,  R.  R.  Co.,  67  id.  52  ; 
Jones  V.  N,  Y.  C.  R.  R,  Co.,  10  Abb.  [N.  C]  200 ;  Tabor  v. 
Z>.,  etc.,  R.  R.  Co,,  71  id.  489;  Nowell  v.  Mayor,  etc.,  54 
Supr.  Ct.  382 ;  Mayo  v.  B,,  et4).,  R.  R.  Co.,  104  Mass.  137 ; 
Prmtiss  v.  Bost^i,  112  id.  43 ;  Bill  v.  Smith,  39  Conn.  206 ; 
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Johnson  V.  H.  B.  B.  B,  Co.,  20  N.  Y.  64 ;  Morrison  v.  JSr.  Y. 
a  B.  B.  Co.,  63  id.  643 ;  N.  C  B.  B.  Co.  v.  State,  31  Md. 
357;  Gay  v.  Winter,  34  Cal.  153 ;  McDaugal  v.  C.  B.  B.  Co,, 
63  id.  431 ;  Greenleaf^.  I.  C.  B.  B.  Co.,  29  Iowa,  14;  AU&i% 
V.  WilZard,  57  Penn.  St.  374 ;  C,  etc.,  B.  B.  Co.  v.  Bowa/n, 
66  id.  393 ;  Thornas  v.  D.,  etc.,  B.  B.  Co.,  29  Fed.  Eep.  731 ; 
Thcxinas  v.  D.,  L.  &  W.  B.  B.  Co.,  11  Eep.  739 ;  WiUey  v. 
MuUedy,  78  K  Y.  310;  Hart  v.  //.  B.  B.  Co.,  80  id.  622; 
Mahony  v.  City  of  Buffalo,  91  id.  657 ;  Schwandiier  v.  BirgCy 
33  Hun,  186 ;  Caasidy  v.  Angd,  12  R.  I.  447 ;  Tolman  v.  S.y 
etc.,  B.  B.  Co.,  98  N.  Y.  198 ;  BeynoUa  v.  N.  Y.  C  B.  B.  Co., 
58  id.  248 ;  Greenleaf  v.  /.  C.  B.  B.  Co.,  20  Iowa,  14 ;  Brown 
V.  a  P.  B.  B.  Co.,  es  Cal.  171 ;  Johmon  v.  ff.  B.  B.  B.  Co., 
20  N.  Y.  64;  Schwand7ier  v.  Birge,  33  Hun,  186 ;  Cassidy 
V.  Angel,  12  R.  I.  447.)  Admitting,  for  the  purpose  of  argu. 
ment  only,  that  the  case  at  bar  from  its  nature  comes  within 
the  rule  sought  to  be  established  by  the  defendant,  and 
positive  evidence  is  necessary  to  prove  the  want  of  contribu- 
tory negligence,  tliere  is  such  evidence  that  the  plaintiff  did 
all  those  things  which  the  defendant  claims  to  be  essential  to 
her  recovery.  {Tolman  v.  S.,  etc.,  B.  B.  Co.,  98  K  Y.  198 ; 
Becht  V.  CorUn,  92  id.  558 ;  ConnoUy  v.  N.  Y.  C.  B.  B. 
Co.,  88  id.  346 ;  Grea^iy  v.  L.  I.  B.  Co.,  101  id.  409 ;  Hoffman 
v.  U.  F.  Co.,  68  id.  386 ;  BeU  v.  N.  Y.  C.  B.  B.  Co.,  29 
Hun,  560 ;  Hart  v.  //.  B.  B.  Co.,  80  N.  Y.  622 ;  Ncyrthru^ 
v.  N.  Y.  O.,  etc.,  B.  B.  Co.,  37  Ilun,  295 ;  Vorst  v.  Z.  S., 
etc.,  B.  B.  Co.,  54  id.  346 ;  Kellogg  v.  C.  B.  B.  Co.,  79  id.  72.) 
The  damages  awarded  were  not  excessive.  {Coleman  v.  South- 
wick,  9  Johns.  51 ;  Amtin  v.  S.  <&  B.  B.  B.  Co.,  20  Barb. 
285;  Hegeman  v.  W,  B.  B.  Co.,  16  id.  353;  Minick'Y.  City 
of  Tray,  19  Hun,  253 ;  Bierbmier  v.  B.  B.  Co.,  77  N.  Y. 
588 ;  Gale  v.  B.  B.  Co.,  13  Ilun.  1 ;  2  Wood's  Railway  Law, 
1226,  note  2.)  The  verdict  was  not  contrary  to  the  evidence, 
and  should  not  be  disturbed.  {Comman  v.  K  C.  B.  Co.,  14 
H.  &  K  787;  Sher.  &  Red.  on  Xeg.  518,  note  2;  iV"  J.  7i. 
B.  Co.  V.  Kennard,  21  Penn.  St.  203 ;  Pierce  on  Am.  R.  Law, 
475 ;  HegemAm  v.  W.  B.  Co.,  13  N.  Y.  9.) 
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Vann,  J.  The  defendant,  as  a  carrier  of  passengers,  operates 
a  line  of  elevated  railway,  extending  from  Harlem  to  South 
ferry  in  the  city  of  New  York.  The  east  platform  of  the  Sonth 
ferry  station  is  built  on  a  curve  and  each  cai*,  as  it  stops  there, 
touches  the  curve  at  a  tangent,  so  that  the  middle  part  is  within 
one  or  two  inches  of  the  platform,  while  the  ends  are  about 
fourteen  inches  therefrom.  The  result  of  this  is  an  open  space 
between  the  steps  of  the  car  and  the  platform  of  the  station, 
several  feet  long  and  fourteen  inches  wide.  On  the  25th  of 
January,  1886,  the  plaintiff  was  a  passenger  upon  a  train  of  the 
defendant  which  reached  South  ferry  at  about  half  p^st  six  in 
the  evening.  Accompanied  by  three  friends  she  left  the  car 
and  attempted  to  reach  the  platform  of  the  station.  She  was 
not  familiar  with  the  locality,  having  never  landed  there  before, 
and  the  space  between  the  steps  of  the  car  and  said  platform 
was  open  and  unguarded.  Nothing  was  put  across  the  hole  for 
passengers  to  step  on  as  they  alighted  and  no  warning  or  assist- 
ance was  given  by  the  persons  in  charge  of  the  train.  If  the 
passengers  saw  the  hole  they  could  step  across  it,  but  unless 
they  saw  it  there  was  nothing  to  prevent  them  from  stepping 
into  it.  As  the  jury  is  presumed  to  have  found,  upon  suflScient 
evidence,  there  was  but  a  single  light  from  one  end  of  the 
station  to  the  other  and  that  was  at  a  point  quite  remote  from 
the  open  space  in  question.  While  some  light  came  through 
the  car  windows  it  did  not  reach  the  hole,  which  was  in  the 
shadow  of  the  end  and  lower  part  of  the  cars.  The  plaintiff 
was  the  third  in  the  little  procession  of  four  as  it  approached 
this  spot.  Her  brother,  who  was  in  advance,  stepped  off  first 
and  just  reached  the  edge  of  the  platform  of  the  station  with 
the  tip  of  his  right  foot  and  was  forced  to  make  a  quick  step 
with  his  left  foot  hi  order  to  save  himself  from  falling  into  the 
open  space.  As  he  turned  to  give  warning  to  the  others  he 
was  pushed  forward  by  his  younger  sister,  Khoda,  who  closely 
followed  him  and  whose  dress  covered  the  hole  so  that  it 
could  not  be  seen.  When  the  plaintiff^  who  was  just  behind 
her  sister,  attempted  to  cross  she  stepped  into  the  open  space, 
fell  through  the  hole  and  was  severely  injured.      There  was 
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evidence  tending  to  show  that  it  was  bo  dark  that  the  hole 
could  not  be  seen. 

It  is  not  essential  to  inquire  why  the  railroad  was  constructed 
with  so  sharp  a  curve  at  the  place  where  this  accident  occurred, 
nor  whetlier  tlie  defendant  is  responsible  for  the  way  that  the 
South  feiTy  station  was  built.  By  stopping  its  trains  at  the 
point  in  question,  it  invited  the  passengers  to  alight  and  was 
thereby  cliarged  witli  tlie  duty  of  using  due  care  to  provide 
proper  and  safe  means  of  getting  from  the  platfonn  of  the  cars 
to  the  platform  of  the  station.  Even  if  the  open  space  was 
necessary,  owing  to  the  peculiarities  of  the  location,  it  was  not 
necessary  to  leave  it  unguarded  or  unlighted.  Some  precaution, 
adapted  to  the  situation,  could  have  been  used,  such  as  throw- 
ing a  plank  across,  or  stationing  a  trainman  to  warn  and  assist 
passengers  in  alighting.  At  least  the  unguarded  hole  could 
have  been  well  lighted,  so  as  to  be  easily  seen,  and  the  passen- 
gers thus  enabled  to  avoid  the  danger.  We  think  that  the 
evidence  required  the  submission  of  the  case  to  the  jury  for 
them  to  determine  whether,  under  all  the  circumstances,  the 
defendant  was  guilty  of  negligence  that  caused  the  injuries  sus- 
tained by  the  plaintiff.  {Smith  v.  ^.  Y.  <&  H,  R.  R.  Co.,  19 
N.  y.  127;  Ilulhert  v.  iT.  Y,  C.  R,  R.  Co.,  40  N.  Y.  145; 
Sexton  V.  Zett,  44  K  Y.  430;  Weston  v.  N.  Y.  E.  R.  R.  Co., 
73  N.  Y.  595;  Ilqfmcm  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 75 
K  Y.  605;   DoWecki  v.  Sh<irp,  88  N.  Y.  203.) 

The  statement  of  facts  already  made  is  a  sufficient  answer  to 
the  claim  of  the  defendant  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  as  matter  of  law,  and  tliat  no  question  in 
that  regard  was  presented  for  the  consideration  of  the  jury. 
In  the  cases  cited  in  support  of  tliis  position  the  person  injured 
knew,  or  should  have  known,  of  the  danger  to  be  encountered 
and  hence  was  required  to  give  general  evidence  that  he  exercised 
proper  care,  but  in  this  case  the  plaintiff  was  ignorant  of  any 
circumstance  requiring  the  use  of  special  care  and  hence  was 
relieved  of  the  necessity  of  showing  that  she  used  special  care. 
While  the  actual  situation  was  dangerous,  the  apparent  situation 
was  free  from  danger.    With  her  limited  knowledge  of  the  facts, 
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Tirhat  should  she  have  done  tliat  i 
\^hat  everybody  does  is  all  that  any 
of  danger,  she  did  what  the  other 
known  of  the  hole,  or  if  it  had  b< 
gee   it  by  the  exercise  of  ordinarj 
would  have  been  presented.     Und 
&lie  liad  the  right  to  assume  existed, . 
as  matter  of  law,  to  look  before  shi 
was  a  question  of  fact  for  the  jury 
she  should  have  been  more  vigilan 
had  looked,  she  could  have  seen  th 
darkness.    {Johnson  v.  II.  It,  R,  R 
V.  If.  li,  R,  R.  Co.,  35  N.  Y.  9;  A 
R.  R.  R.  Co.,  63  N.  Y.  643 ;  Taber 
71  N.  Y.  489;  Hart  v.  //.  R.  B.  { 
The  circumstances  did  not  requi 
tribntory  negligence  should  be  shov 
they  permitted  the  inference  to  Im 
tendency  of  all  the  evidence  in  fav 
As  no  other  question  has  been  j 
we  think  that  the  judgment  should 
All  concur. 
Judgment  affinned. 

George    Pkabody  Wbtimore,  Ap 
Bruce,  Eespc 

Id  an  action  to  compel  the  specific  perfc 
plaintiff  agreed  to  aell  and  convey,  free 
defendant  a  house  and  lot  in  the  cit} 
the  former  owners  of  the  land  in  the 
question  where  situated  had  mutually  c< 
feet  of  the  front  of  the  lots  should  m 
should  be  forever  left  open  for  cour 
evidence  to  sustain  the  finding,  that  1 
injured  by  said  convcnant.  HM,  thf 
was  not  free  and  clear  from  incumbn 
an  incumbrance ;  and  that  defendant 
plete  his  purchase. 
^^  v.  PuT9eU,  («6  N.  Y.  198),  distingu 
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Also,  held,  that  defendant  was  entitled  to  recover  as  damages  bj  way  of 
counter-claim  the  percentage  paid  by  him  at  the  time  of  purchase,  the 
auctioneer's  fees  and  the  expenses  paid  for  examining  the  title. 

Adjoining  owners  of  land  may  by  grant  impose  mutual  and  corresponding 
restrictions  upon  the  lands  belonging  to  each,  for  the  purpose  of  secur- 
ing uniformity  in  position  of  the  buildings.  The  covenants  being 
mutual,  and  imposing  sue!)  restriction  in  perpetuity,  are  in  effect  recip- 
rocal easements,  the  right  to  the  enjoyment  of  which  passes  as  appur- 
tenant to  the  premises  and  will  be  enforced  by  a  court  of  equity. 

Silch  a  covenant,  therefore,  creates  an  incumbrance. 

A  reversal  of  a  judgment  will  not  be  granted  because  a  finding  of  fact  is 
without  evidence  to  support  it,  unless  it  is  a  material  fact  and  to  soma 
extent  at  least  gives  support  to  the  judgment  rendered. 

Imported  below  (28  J.  &  S.  149). 

(Argued  December  18,  1889 ;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  tlie  city  of  New  York,  entered  upon  an  order  made 
the  first  Monday  of  December^  1886,  which  aflSrmed  a  judg- 
ment in  favor  of  defendant  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

William  Man  for  appellant.  The  refusal  of  the  trial 
court  to  find  that  the  defendant  had  notice  of  the  restriction 
at  the  time  of  purchase,  and  his  finding  that  defendant  had 
no  such  notice  were  errors  of  law.  {Sickds  v.  Flaimya/Hy  Y& 
N.  Y.  224.)  The  defendant  cannot  succeed  on  the  defense  of 
the  court-yard  agreement,  as  she  had  notice  of  it  when  she 
purchased.  {Stevem  v.  Rauser,  39  N.  Y.  302,  304.)  The 
finding  of  the  trial  court  that  the  restriction  in  Question  is  a 
damage  to  this  property  is  unsupported  by  evidence,  and  is  an 
error  of  law  for  which  the  judgment  should  be  reversed. 
{PoUock  V.  PoUocJc,  71  N.  Y.  137,  153 ;  Putnam  v.  HvJMly 
42  id.  106 ;  Dwight  v.  G.  Z.  Im.  Co.,  103  id.  341,  358,  359. 
The  court  should  have  found  as  requested  by  the  plaintiff,  that 
this  restriction  is  not  a  damage  to  the  land,  but,  including  the 
corresponding  easement  over  all  the  lands  fronting  on  the 
park,  is  a  benefit  and  an  enhancement  of  value.  {Jam^ea  v. 
Cowing,  82  N.  Y.  457,  459 ;  Hendricica  v.  Stark,  37  id.  106; 
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liiggs  V.  Purssell^  ^^  id.  193 ;  Post  v.  Bemhevmer^  31  Hun, 
247;  Hdl/reigel  v.  Manning^  97  N.  Y.  56.)  Should  this 
block  front  ever  change  its  character  and  become  business 
property,  the  restriction  will  be  rendered  nugatory  by  the 
altered  circumstances,  as,  for  instance,  if  a  railroad  station  be 
put  in  the  square.  {Trustees^  etc,^  v.  Tlia<iher^  87  K.  Y.  311 ; 
1  Story's  Eq.  Juris.  [10th  ed.],  §  750.)  The  court  erred  in 
giving  judgment  against  the  plaintiff  for  the  $5,200  deposited 
with  the  auctioneer  by  the  defendant  on  her  purchase.  {Coch- 
eroft  V.  N.  T.  c6  //.  i?.  7?.  Co,,  69  N.  Y.  201,  208.) 

Charles  Jones  for  respondent.  In  everj"^  contract  for  tlie 
sale  of  land,  there  is  an  implied  warranty  on  the  part  of  the 
vendor  that  he  has  a  good  title  to  that  which  he  assumes  to 
sell,  unless  such  warranty  is  expressly  excluded  by  the  terms 
of  the  contract.  The  court-yard  agreement,  made  by  the 
former  owners  of  the  lot  in  question  and  of  the  adjoining 
lots  fronting  on  the  street,  is  an  incumbrance  on  the  lots. 
This  mutual  covenant  imposed  a  restriction  in  perpetuity  upon 
the  lots,  and  in  equity  the  premises  are  charged  with  the 
observance  of  the  covenant  in  the  hands  of  all  subsequent 
grantees  taking  title  with  notice  of  its  existence,  and  a  court 
of  equity  will  enforce  specific  performance  of  the  contract. 
(Trustees  v.  Lynch,  70  N.  Y.  440 ;  Lattimer  v.  Livermore,  72 
id.  174 ;  P.  Im.  Co.  v.^Cl  Ins.  Co.,  87  id.  400 ;  Perki7is  v.  CW- 
dington,  4Robt.  647 ;  Rohertsw  Levy,  3  Abb.  [N.S.] ;  Anony- 
rnmis,  2  Abb.  [N.  C],  56;  In  re  Whitiock,  32  Barb.  28; 
In  re  A?idus,  12  Phila.  45.)  The  court  found,  as  matter 
of  fact,  that  the  restrictions  and  incmnbrances  created  by  the 
court-yard  agreement  were  a  damage  to  the  lot  of  land  in 
question,  and  injured  its  salability  and  marketability ;  tins 
finding  is  conclusive  on  appeal  to  this  court,  and  this  rule 
applies  to  actions  in  equity  as  well  as  to  actions  at  law.  {Still- 
V.  M.  L.  Ins.  Co..  72  N.  Y.  385.) 


Parker,  J.     This  action  was  brought  to  compel  the  defend- 
ant to  specifically  perform  an  agreement  made  by  her  to  pur- 
chase the  house  and  lot,  No.  19  Washington  square,  north,  in 
SicKELS— Vol.  LXXIII.         41 
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the  city  of  New  York,  which  the  plaintiff  agreed  to  sell  and 
convey  free  and  clear  of  all  incumbrances. 

The  defendant  in  her  answer,  among  other  objections  to  the 
title,  averred  that  the  fonner  owners  of  the  land  in  the  block  in 
which  the  house  and  lot  are  situated  had  mutually  covenanted 
and  agreed  that  twelve  feet  of  the  front  of  the  lot  in  question, 
and  of  tlie  other  lots  in  the  block^  should  not  at  any  time 
be  built  upon,  but  should  forever  be  left  open  for  court-yards. 

That  such  agreement  was  in  full  force  and  constituted  a  re- 
striction and  incumbrance  which  depreciated  the  value  of  the 
property.  The  defendant  also,  by  way  of  coimter-claim  alleged 
that  she  had  sustained  damages,  because  of  the  inability  of 
plaintiff  to  give  a  title  free  and  clear  of  all  incumbrances,  con- 
sisting of  the  percentage  paid  on  account  of  the  purchase-price, 
the  auctioneer's  fees,  and  the  expenses  paid  for  examining 
the  title. 

The  plaintiff  in  his  reply  admitted  the  making  of  the 
agreement  set  forth  in  the  answer,  but  denied  that  it  amounted 
to  an  incumbrance  or  restriction  in  the  proper  meaning  of  the 
words,  or  that  it  impaired  the  value  of  the  premises. 

It  is  entirely  competent  for  adjoining  owners  of  land  by 
grant  to  impose  mutual  and  corresponding  restrictions  upon 
the  lands  belonging  to  each,  for  the  purpose  of  securing  uniform- 
ity in  the  position  of  buildings. 

The  covenants  being  mutual  and  imposing  such  restriction 
in  perpetuity  are  in  effect  reciprocal  easements,  the  right  to 
tlie  enjoyment  of  which  passes  as  appurtenant  to  the  premises. 

Observances  of  such  a  covenant  will  be  enforced  by  a  court 
of  equity.  {Lattimer  v.  Livermore^  72  N.  Y.  174;  Trust4:**s 
Col.  College  v.  Lyn^h^  70  id.  440;  Phoenix  In-surance  Co, 
V.  Continental  Inmirance  Co.,  87  id.  400;  Perkins  v.  Cod- 
din^/ton,  4  Robt.  647.) 

The  title,  then,  which  the  plaintiff  tendered  was  not  free 
and  clear  from  all  incumbrance  for  certainly  a  covenant,  valid 
and  enforceable  in  equity,  which  so  limits  and  restricts  tlie  use 
of  twelve  feet  in  depth  along  the  entire  front  of  a  city  lot  as  to 
prevent  building  thereon  is  an  incumbrance. 
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Upon  the  trial  the  plaintiflE,  by  evidence  tending  to  show  that 
the  existence  of  the  agreement  did  not  depreciate  but  rather 
enhanced  the  value  of  the  premises,  sought  to  bring  the  case 
within  the  decision  of  the  court  in  Higgs  v.  Pursell^  (f^^  N.  Y. 
193).  In  that  case  the  purchaser  at  a  judicial  sale  refused  to 
take  title.  The  court  said  "while  the  agreement  requires  that 
a  court-yard  shall  be  left  in  front  of  this  lot,  for  the  benefit  of 
the  other  lots  on  the  street,  it  also  requires  that  a  court-yard 
shall  be  left  in  front  of  all  the  other  lots  for  tlie  benefit  of  this ; 
and  all  the  houses  on  the  street  have  been  built  in  conformity 
to  this  agreement.  While  this  agreement  may  in  one  sense 
be  regarded  as  an  incumbrance  upon  this  lot,  it  cannot  l)e 
assumed,  without  proof,  that  it  injuriously  ailects  its  value  to 
to  any  extent  whatever."  And  it  was  held  to  be  an  imma- 
terial defect.  But  in  the  case  before  us  the  trial  court 
found  that  the  restriction  and  incumbrance  created  by  the 
covenant  and  agreement  did,  in  fact,  damage  the  property, 
and  injure  its  salability  and  marketability.  The  General  Term 
having  affirmed  the  finding,  it  cannot  be  reviewed  here  as  there 
is  some  evidence  to  support  it.  As  the  case  is  now  presented, 
therefore,  Riggs  v.  Pursell  cannot  be  invoked  in  aid  of  the 
appellant,  and  it  is  unnecessary  to  consider  whether  the  doctrine 
of  that  case  would  be  applicable  to  a  private  sale,  where  the 
vendor  contracts  to  give  a  good  title  in  fee  simple  free  and 
clear  of  all  incumbrances.  It  follows  that  the  refusal  of  the 
court  to  decree  specific  performance  must  be  sustained. 

It  was  not  error  to  render  judgment  in  favor  of  the  defen- 
dant for  the  percentage  paid  at  the  time  of  purchase,  the 
expense  incurred  in  the  examination  of  title,  and  the  auction- 
eer's fees.     {Cochcroft  v.  N,  T.  cfe  //.  Ji.  E.  Co.  69  N.  Y.  201.) 

The  appellant  contends  that  the  finding  of  the  trial  court 
that  the  defendant  did  not  have  notice  of  the  restriction,  is 
wholly  without  evidence  to  support  it,  and  an  exception  having 
been  taken,  an  error  of  law  is  presented  which  demands  a 
reversal  of  the  judgment.  A  reversal  will  not  be  granted 
when  a  finding  is  made  without  evidence  to  support  it  unless 
it  is  a  material  fact,  and  to  some  extent,  at  least,  gives  support 
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to  tlie  judgment  rendered.  The  defendant  insisted  upon  tlie 
rights  secured  to  him  by  his  contract.  He  had  but  to  demon- 
strate tliat  the  deed  tendered  failed  in  a  material  respect  to 
comply  with  its  terms  in  order  to  become  .entitled  to  the  judg- 
ment rendered.  It  might  have  availed  the  plaintiff,  could  he 
have  shown  that  the  defendant  had  notice  of  the  restriction 
and  purchased  with  full  knowledge  of  its  existence  and  effect. 

But  in  the  absence  of  evidence  warranting  a  finding  to  that 
effect  the  defendant  was  not  aided,  nor  the  plaintiff  harmed 
by  a  contrary  finding. 

The  other  facts  found  by  the  trial  court  abundantly  sustain 
its  conclusion  of  law. 

The  error  complained  of,  therefore,  does  not  justify  a  rever- 
sal of  the  judgment. 

There  are  no  other  questions  requiring  consideration. 

The  judgment  should  be  affirmed. 

All  concur,  except  Haight,  J.,  not  voting. 

Judgment  affirmed. 


Daniel  B.  Fayerweather   et  al.  Appellants,  v.  The  Phenix 
Insurance  Company,  Respondent. 

Plaintiffs  shipped  a  cargo  of  leather,  under  a  bill  of  lading  which  provided 
that  the  carrier  should  have  the  full  benefit  of  any  insurance  that  may 
have  been  effected  upon  the  goods.  The  goods  having  been  Injured 
through  the  negligence  of  the  carrier's  employes,  plaintiff  brought  this 
action  upon  a  policy  issued  thereon  by  defendant,  which  provided  that 
in  case  of  loss  defendant  should  be  subrogated  to  plaintiffs  as  to  all 
claims  against  the  transporters  of  said  merchandise,  not  exceeding  the 
amount  paid  by  said  insurer,  and  that  plaintiffs  would  make  no  agree- 
ment or  do  any  act  whereby  this  right  of  action  against  the  carrier  for 
losing  or  injuring  the  leather  should  be  released  or  cut  off.  Held  that 
the  provision  in  the  bill  of  lading  cut  off  the  insurers  rights  to  be  subro- 
gated to  the  rights  and  remedies  of  the  owner  against  the  defaulting 
carrier,  and  that  thereby  plaintiffs'  right  to  recover  upon  the  policy  was 
defeated. 

Jaekjion  Co.  v.  B,  M,  Ins.  Co.  (139  Mass.  508);  Inman  v.  8.  C.  R.  Co.  (129  U.  S. 
128),  distinguished. 

Reported  below  (22  J.  &  8.  545). 

(Argued  December  18.  1889 ;  decided  January  14,  1890.) 
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Appeal  from  judgment  of  the  < 
Court  of  the  city  of  New  York  i 
May  4,  1887,  which  affinned  a  j 
dant  entered  upon  a  decision  of 
Term. 

This  action  w^as  upon  a  policy  i 
The  material  facts  are  stated  in 

Wni.  II.  Arnoux  for  appellants, 

is    a  unilateral  instrument  prepan 

visions  are  to  be  construed  strictly 

ably  to  the  insured.  (May  on  Ins., 

of  insurance  gave  to  plaintiffs  a 

defendants  foi  the  loss  sustained  by 

vessel,  notwithstanding  such  loss  \« 

act  of   one  of   the  mariners.     {II 

N.  Y.  77,  86 ;  Davidson  v.  Burm 

HoUler  V.  J/.  M.  Ins.,  Co.,  L.  K.  [ 

Co.  V.  K  T.  Co.,  117  U.  K.  823.) 

not  defeated  by  any  provision  con 

(P.  Ins.  Co.  v.  K  T.  Co.,  117  F.  I 

B.  M.  Ins.  Co.,  139  Ma^^*.  508,  51 

George  A.  Black  for  responde: 
bill  of  lading  having  made  it  im 
do  what  they  agreed  with  the  d< 
recover.      {Bank  of  Kentucky  y 
183;  R.   R,   Co.  v.  I^ockwood^  11 
PtqU,  22  id.  123;  The  Brantfo 
P.  L   Co.  v.  E.  A  W.  T.  Co., 
iV.   Y.  C.  It.  li.  Co.,  21  Blatch 
(I  li.  B.  6k,  108  N.  Y.  364; 
Co.,  18  Fed.  Rep.  473;   M.  M. 
T.  173,   175 ;    2  PhiUips  on  Im 
A'  Ins.  Co.  v.  Storrow,  1  Edw.  < 
Irman  v.  S.  C.  R.  R.  Co.,  129 
not  shown  to  be  seaworthy.      (  V 
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N.  Y.  350,  353.)  The  proof  that  there  was  no  storm  or  col- 
lision showed  that  tlie  vessel  was  not  sunk  by  a  sea  peril. 
{Athmsan  v.  ff.  W.  Ins.  Co.,  65  N.  Y.  553  ;  Grhn  v.  P.  Inn. 
Co.,  13  Johns.  451 ;  Riggin  v.  P.  Ins.  Co.,  7  H.  &  J.  279 ; 
CleceUnd  v.  N.  Lis.  Co.,  8  Mass.  308 ;  2  Amould  on  Mar. 
Ins.,  774,  777.) 

Follett,  C-h.  J.  The  plaintiffs  were  the  owners  of  211 
hales  of  leather,  which  the  Old  Dominion  Steamship  Company 
undertook  to  transport  by  its  steamer  Guyandotte  from  Nor- 
folk, Va.  to  New  York,  and  deliver  to  the  owners.  The 
vessel  reached  New  York,  June  17,  1885,  with  the  leather 
safe  on  board,  and  within  twenty-four  hours  after  arrival  she 
sunk  at  her  dock  tlirough  the  negligence  of  the  employees  of 
the  steamship  company.  By  this  accident  the  leather  was 
injured,  as  it  is  agreed,  to  the  plaintiff's  damage  in  the  sum  of 
$1,295.32.  In  considering  this  case,  the  liability  of  the 
carrier  to  the  owners  of  the  leather  for  this  loss,  will  be 
assumed.  The  bill  of  landing  under  which  the  leather  was 
shipped  contained  this  provision  : 

"  It  is  further  stipulated  and  agreed  that  in  case  of  any  loss, 
detriment  or  damage  to  be  sustained  by  any  of  the  property 
herein  receipted  for  during  such  tranportation,  whereby  any 
legal  liability  or  responsibility  shall  or  may  be  incurred  by  the 
terms  of  this  contract,  that  company  alone  shall  be  held 
answerable  therefor  in  whose  actual  custody  the  same  may  be 
at  the  time  of  happening  of  such  loss,  detriment  or  damage, 
and  the  carrier  so  liable  shall  have  the  full  henefit  of  any 
insurance  that  may  have  heen  effected  upon  or  on  ax^count  of 
said  goods.^^ 

The  defendant  insured  the  plaintiffs  against  the  loss  sus- 
tained by  them  by  an  open,  time,  marine  ]>olicy  which  con- 
tained these  provisions : 

"  In  the  event  of  loss,  the  assured  agrees  to  subrogate  to  the 
insurers  all  their  claims  against  the  transporters  of  said  mer- 
chandise, not  exceeding  the  amount  paid  by  said  insurers." 
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"  In  case  of  any  agreement  or  act,  past  or  future,  by  the 
insured,  whereby  any  right  of  recovery  of  the  insured,  against 
any  persons  or  coq)orations,  is  released  or  lost,  which  would, 
on  acceptance  of  abandonment  or  payment  of  loss  by  this 
company,  belong  to  this  company,  but  for  such  agreement  or 
act^  or  in  case  this  insurance  is  made  fdr  •  the  benefit  of  any 
carrier  or  bailee  of  the  property  insured,  other  than  the 
person  named  as  insured,  the  company  shall  not  be  bound  to 
pay  any  loss ;  but  its  right  to  retain  or  recover  the  premium 
shall  not  be  affected." 

This  action  is  prosecuted  by  the  assured  owners  to  recover 
from  the  insurer  their  loss  so  sustained ;  and  it  is  defended  on 
the  ground  that  the  owners  violated  the  provision  of  the  con- 
tract of  insurance  above  quoted,  by  contracting  with  the 
carrier,  without  tlie  insurer's  knowledge,  that  the  carrier  in 
cajse  of  liability  for  loss,  should  have  the  benefit  of  the  insur- 
ance, and,  in  effect,  that  the  insurer  on  paying  the  owners  loss 
should  be  deprived  of  its  right  to  be  subrogated  to  the  owners 
right  of  action  against  the  carrier  for  injury  to  the  leather. 

Wlien  goods  in  the  hands  of  a  common  carrier  for  transpor- 
tation are  insured  by  the  owner,  and  are  subsequently  lost  or 
injured  under  circumstances  rendering  the  carrier  liable  to  the 
owner  for  the  damages  and  the  insurer  pays  the  loss  to  the 
owner,  the  insurer  in  the  absence  of  stipulations  between  the 
carrier  and  owner  defeating  the  right,  is  entitled  to  be  subro- 
gated to  the  rights  and  remedies  of  the  owner  against  the 
carrier.  {Ilall  v.  RailrooA  Co,,  13  Wall.  367;  (\  F.  Ins, 
Co.  V.  Erie  Railway  Co.,  73  N.  Y.  399;  Sheld.  on  Sul).  §  329). 
But  the  struggle  between  carriers  and  insurers  to  escape  the 
liability  imposed  under  the  usual  bills  of  lading  and  policies, 
by  casting  the  burden  of  the  loss  upon  the  other  by  the  inser- 
tion of  unusual  and  astute  provisions  in  their  respective  contracts 
with  the  owner,  has  rendered  this  simple  rule  of  law  quite 
inapplicable  to  many  of  the  cases  arising  under  such  special 
contracts. 

The  provision  quoted  from  the  bill  of  lading  cut  off  the  in- 
surer's right  to  be  subrogated  to  the  rights  and  remedies  of 
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the  owner  against  the  defaulting  carrier.  (J/.  M.  Ints,  Co, 
V.  (M^hs,  20  N.  Y.  173;  PI<ttt  v.  E.  T.  B.  <&  C.  B,  B. 
Co.  20  J.  &  S.  496;  aff'd.  108  N.  Y.  85S;  Phoenix  lux, 
Co,  V.  J5V/V  cfe  IfW^^m  Tmm,  Co,,  10  Biseu  IS;  afiPd.  117  \\ 
S.  312;  118  id.  210.)  It  has  been  held,  Jackson  Co,  v.  Boyh- 
ton  Mutual  Ins.  Co.  (139  Mass.  508),  in  an  action  by  the 
owner  against  the  insurer  for  the  recovery  of  a  loss  covered  by 
the  policy  and  caused  by  the  actionable  negligence  of  the  car- 
rier, that  a  stipulation  between  the  owner  and  carrier,  giving 
the  latter  the  benefit  of  an  insurance  upon  the  goods,  is  not  a 
defense  to  the  insurer,  and  that  a  provision  in  the  policy : 
"That  this  insurance  shall  be  void  in  case  the  policy  or  the 
interest  insured  thereby  shall  be  sold,  assigned,  transferred  or 
pledged  without  the  consent  in  writing  of  the  insurer,"  is  not 
violated  by  the  agreement  between  tlie  owner  and  carrier  that 
the  latter  should  have  the  benefit  of  any  insurance  on  the 
goods  carried. 

In  Inman  v.  South  CaTolina  Bailwaij  Company  iVl^  U.  S. 
1 28),  the  defendant,  a  common  carrier,  transported  cotton  under 
a  bill  of  landing  which  contained  a  stipulation  that  the  carrier 
incurring  any  legal  liability  for  the  loss  of  the  cotton  '*  shall  have 
the  benefit  of  any  insurance  which  may  have  been  effected 
upon  or  on  account  of  said  cotton."  The  owners  insured  the 
cotton  under  policies  which  contained  this  stipulation  :  "And 
any  act  of  the  insured  waiving  or  transferring,  or  tending  to 
defeat  or  decrease  any  such,  (the  insurer's)  claim  against  the 
carrier,  or  such  other  person  or  persons,  whether  before  or 
after  the  insurance  was  made  under  this  policy,  shall  be  a  can- 
cellation of  the  liability  of  the  said  insurance  company  for  or 
on  account  of  the  risk  insured  for  which  loss  is  claimed.  In 
event  of  loss  the  a^ured  agrees  to  subrogate  to  the  insurers 
all  their  claims  against  the  transporters  of  said  cx)tton,  not 
exceeding  the  amount  paid  by  said  insurers."  The  cotton  was 
lost  by  the  negligence  of  the  carrier.  The  insurers  adjusted 
the  loss  but  did  not  pay  the  owner,  agreeing  with  him  that  he 
should  sue  the  carrier  without  prejudice  to  his  claims  under 
tlie  policies,  and  that  interest  should  be  allowed  uiM>n   the 
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claim  as  adjiLsteii  until  it  could  be  collected.  The  assured 
owner  sued  the  carrier,  which  defended  on  the  ground  that 
by  the  stipulation  in  the  bill  of  landing  it  was  entitled  to  the 
insurance  effected  on  the  cotton,  which  the  owner  had  nullifie<l 
by  accepting  a  policy  containing  the  stipulation  quoted.  It 
was  held  that  the  stipulation  in  the  policy  was  not  a  defense. 
It  is  unnecessary  to  determine  whether  the  i-easons  given  for 
tlie  judgment  in  the  case  last  cited  can  be  harmonized  with 
the  reasons  given  for  the  judgments  in  the  previous  cases 
hereinbefore  cited,  because  none  of  the  cases  detennine  the 
precise  question  presented  in  the  case  at  bar. 

The  plaintiffs  in  this  action  expressely  stipulated  that  they 
Tvould  make  no  agreement,  nor  do  any  act  whereby  their  right 
of  action  against  the  carrier  for  losing  or  injuring  the  leather 
should  be  released  or  cut  off,  and  that  in  case  the  carrier 
became  liable  to  the  plaintiffs  for  losing  or  injuring  the  leather, 
the  defendant,  the  insurer,  on  paying  the  loss,  should  be  sul>- 
rogated  to  their  right  of  action  against  the  carrier.  By  the 
contract  entered  into  between  the  ])laintiff8  and  the  carrier, 
the  rights  stipulated  for  by  the  insurer  have  been  wholly 
nullified  and  cut  off,  which  defeats  the  plaintiffs  right  to 
recover  on  the  pohcy.  (CarsUihn  v.  Mt'chaiiics  d&  Traders 
fns.  Co.,  18  Fed.  Eep.  473.) 

The  judgment  should  be  affinned,  with  costs. 

All  concur,  except  Haioht,  J.,  not  voting. 

Judgment  affinned. 


Hkrman  RasKNBKKo  ct  al.,  liespondents,  v,  Iluijo  Bl<h:k  et  al., 

Appellants. 

In  an  action  by  the  owner  of  goods  delivered  to  a  commission  merchant  for 
«ale,  against  the  latter,  to  recover  as  for  money  had  and  received,  the 
proceeds  of  sale,  it  is  incumbent  on  the  plaintiff  to  show  cither  that 
the  defendant  has  actually  received  pay  for  the  goods,  or  such  a  state  of 
facts  as  will  preclude  him  from  denying  receipt 

In  such  an  action  it  appeared  that  the  goods  were  sold  and  sale  reported 
before  the  commencement  of  the  action.    The  report  of  sale  did  not 
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state  as  to  whether  the  goods  had  been  paid  for  or  not,  but  defendants 
claimed  to  apply  the  amount  on  an  individual  indebtedness  to  them. 
I>efendants'  evidence  on  the  trial  was  to  the  effect  that  the  goods  were 
not  in  fact  paid  for  until  after  the  commencement  of  the  action.  Held, 
a  refusal  to  submit  to  the  jury  the  question  as  to  whether  defendants 
had  actually  received  the  proceeds  of  sale  before  suit  brought,  and  as  to « 
whether  they  were  by  their  acts  estopped  from  denying  it  was  error; 
that  while  in  the  absence  of  evidence  of  authority  to  sell  on  credit,  the 
presumption  from  a  simple  report  of  sale  would  be  that  the  sale  was  for 
cash,  the  presumption  was  not  conclusive,  and  evidence  to  the  contrary 
having  been  given,  the  question  was  one  of  fact  for  the  jury. 
Reported  on  a  former  appeal  (102  N.  Y.  255). 

(Argmni  December  20,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  (Teneral  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
^fay  2,  1887,  which  affirmed  a  judgment  in  favor  of  the  plain- 
tiifft  entered  upon  a  verdict  and  affirming  an  order  denying  a 
motion  for  a  new  trial. 

The  complaint  in  this  action  alleged  that  the  plaintiffs,  as  a 
limited  partnership  formed  pursuant  to  the  Code  of  Virginia 
under  the  firm  name  of  "  II.  Rosenberg,"  on  the  4th  of 
August,  1882,  delivered  to  the  defendants,  as  commission  mer- 
chants, a  quantity  of  merchandise  for  sale ;  that  the  defendants, 
as  the  agents  of  the  plaintiffs,  sold  the  same  for  $800,  which 
they  received  but  have  not  paid  over,  although  due  demand 
has  been  made  therefor.  The  answer  pleads  in  substance  :  (1.) 
A  general  denial ;  (2.)  a  misjoinder  of  parties  plaintiff,  because, 
according  to  the  Virginia  Code,  the  action  should  have  been 
brought  in  the  name  of  the  general  partner  only ;  (3.)  that 
Herman  Tiosenberg,  with  the  consent  of  his  co-plaintiff,  held 
himself  out  as  carrying  on  business  in  his  own  name  and  so 
dealt  with  the  defendants,  who  sold  the  merchandise  in  ques- 
tion and  accoimted  to  him  individually  for  the  proceeds ;  (4.) 
that  the  business  really  belonged  to  said  Rosenberg,  the  special 
partnership  being  merely  a  device  to  keej)  his  property  from 
his  creditors,  including  the  defendant**,  who  asked  to  off-set  an 
old  debt  that  he  was  owing  them  against  the  claim  set  forth  in 
the  complaint. 
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It  appeared  upon  the  trial  that  on  the  18th  of  January, 
1882,  said  Eosenberg,  who  had  been  carrying  on  business  at 
Richmond,  Va.,  made  a  general  assignment  for  the  benefit  of 
his  creditors  and  thereby  preferred  Fanny  Bottigheimer,  his 
•sister,  to  the  amount  of  $3,363.67.  On  the  twenty-fif  tli  of  the 
same  month  the  entire  estate  so  assigned,  including  $411.34  in 
cash  received  for  goods  sold  after  the  assignment,  was  trans- 
ferred to  Mrs.  Bottigheimer  on  account  of  such  preference. 
On  Febmary  2,  1^82,  the  alleged  special  partnership  was 
fonned,  the  entire  capital,  consisting  of  stock  and  fixtures  from 
the  assigned  estate  at  a  cash  valuation  of  $2,600  and  $1,400 
in  money,  being  furnished  by  Mrs.  Bottigheimer,  while  Mr. 
Rosenberg  contributed  only  his  skill  and  experience.  When  he 
carried  on  business  in  his  own  name  it  was  as  "  II.  Rosenberg," 
which  was  also  the  firm  name  of  the  limited  partnership.  Up 
to  March  18,  1885,  he  drew  out  $5,276.34,  while  she  drew  out 
$3,600  by  October  14,  1884,  after  which  she  drew  no  more. 
The  liabilities  of  Eosenberg  amounted  to  $25,000,  including 
$1,593.43  that  he  owed  the  defendants,  but  no  creditor  except 
Mrs.  Bottigheimer  received  an)i:hing. 

During  the  spring  of  1882  the  plaintiflEs,  under  the  name  of 
"  H.  Eosenberg,"  bought  certain  goods  of  the  defendants,  who 
received  pay  for  the  same  upon  delivery.  On  April  7,  1882, 
the  defendants  wrote  to  Eosenberg  inquiring  "  in  whose  name 
do  you  at  present  carry  on  business,"  and  he  answered  the  next 
day  saying :  "  I  am  carrying  on  business  in  my  own  name, 
having  special  partner  with  $4,000  for  three  years."  August 
1,  1882,  the  plaintiffs  shipped  goods  invoiced  at  $780  to  one 
Abrahams,  who  refused  to  receive  them,  whereupon  they 
caused  them  to  be  delivered  to  the  defendants  in  the  city  of 
New  York,  with  instructions  to  sell  them  for  fifty  dollars  less 
than  the  invoice  price  and  to  retain  that  sum  for  their  com- 
missions. The  defendants  received  the  goods  accordingly,  and 
August  sixteenth  telegraphed  tliat  they  had  been  sold.  August 
nineteenth  they  wrote  to  Rosenberg  to  the  same  effect  and  also 
stated  that  he  was  not  entitled  to  any  remittance,  because  he 
was  already  owing  them  $900  more  than  the  goods  came  to. 
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Except  as  (Stated,  the  bufliiiegB  and  cnrretspondeuce  was  ooa- 
ducted  in  the  name  of  "  H,  Kotjieuber^," 

Fnitlier  faete  are  stated  in  llie  opiniurK 

Sam^iel  W.  WetMtit  for  apptOlants,  Thh  action  being  to 
recover  proceeds  received  hy  riefeiidanti?,  plaintiffs  were  boimd 
to  establish,  as  condition  prece<lcnt  to  recovery,  the  receipt  uf 
the  TTionej  hy  defeadant^  before  aetion  commenced,  (^V.  71 
ih.  V.  Ghamiu  Ti  N.  Y.  4n<>-  N,  Y.  G.  dt  L  (Ak  \\  Gleamn. 
78  id.  503;  ^2  Greeal  on  Ev,,  §  117;  .S^^dt  v.  /%*r*,  31  2f. 
V.  676 ;  Lavt^rifj  v.  Sfu^then,  68  id.  522 ;  Motrk  v.  B^m^. 
18  id.  55i2;  liodermumf  v,  Chtrl\  4*j  id.  357;  MiMer  t. 
rw*/v/,  87  id.  lfj*i;  RoHenhertj  v.  /jf/(/<^^>  17  J.  *fe  S.  488; 
LythgrK^  \\  Vernon,  5  IL  tV  n!  ISO;  South wSek  v.  /T  iV,  5jt., 
*n  How.  Pr,  170;  Jimneyn  y,  Sieh:h,  108  K.  Y.  652,  6&3; 
.V.  1\  R.  Co.  v.  Roihrnj,  107  id.  31o:)  The  court  erred  in 
admitting  evidence,  again^  defendants'  ol>jection  and  excep- 
tion^ of  plaintiff,  *'  that  bis  assignment  had  not  been  attacked, 
as  fraud nlent,  by  any  person  excejit  defendant,  (  Worrcdl  v. 
Parmelee,  \  N.  Y  521,  522;  WlUiams  v.  FiieK  IS  id.  561. 
552;  Neude^^hep  v.  KoMUnj,  HI  id.  304,  305;  Baird.  w 
Oil  left  47  N.  Y.  187,  188 1  Andersim  w  IL  R.  Co,,  54  id. 
341,  342;  Green  w  Dhhrmc,  56  id.  334;  O" Hagmt  \\  BUImi, 
76  id,  172,  173.)  Tlie  plaintiff  llortcnl>erg  wwd  asked  whether 
he  had  done  all  he  was  advii^eil  or  believed  it  necessary  to  do 
towards  giving  tlie  fact  of  ]mrtnei>^lnp  due  pubiicitv.  The 
question  was  incompetentj  as  calling  for  a  conclusion  upon  a 
material  matter  of  inquiry,  ilfwohy  v.  ZTfhger^  80  N.  Y.  54; 
Terpenninfj  v.  C,  K  Baid's,  43  irh  279.)  The  court  erred 
in  allowing  plaintiff  to  read  in  evidence  two  answers  to  crt>6^ 
interogatories  as  they  were  ni>t  rei^ponsive  and  wei^  secondary 
evidence,  {Ltni^Niff  v.  Cool^t/^  V^  AhK  Pr.  273;  Greenman 
V,  O'Connor^  25  Mich.  30;  Ivlnf/hitrt/  v.  Modi's,  45  N.  11. 
222.)  The  complaint  should  have  been  dismisaed  ui>on  the 
motions  made  when  plaintiff  rested,  and  when  the  t^timony 
waw  closed.  (  Ftn*  /nt/eft  v.  Whitman,  62  N.  Y.  513;  Ma^inn 
V.  Lofrt'f^ttfv,  IH  J.  (t  S.  235;  (Vxle  CiA\  Pn*,  jf  488,  subd,  5  ; 
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Swiar  V.  Canada,  53  N.  Y.  298 ;  Code,  §  144.)  The  court 
erred  in  Bubmitting  to  the  jury  only  the  question  relative  to 
the  alleged  fraud  in  the  special  partnership,  and  in  its  refusal 
to  submit  the  other  facts  as  requested.  {Pratt  v.  Collins^  20 
Hun,  126  ;  Stacey  v.  Dacyj  7  Term  Rep.  359  ;  Carr  v.  Ilinch- 
liff,  4  B.  &  C.  547;  Semenza  v.  BHnsI^,  18  C.  B.  [N.  S.], 
477 ;  Borries  v.  /.  O.  Bcmk,  L.  R.  [9  C.  P.],  38 ;  Roaeiiberg 
V.  Blocl',  102  N.  Y.  255 ;  Hogan  v.  Shorb,  24  Wend.  462 ; 
Moore  v.  CUmentson^  2  Camp.  22;  Bouviei's  L.  D.  title 
"Price." 

Theron  G,  Strong  for  respondent.  The  perfectly  sufficient 
and  complete  answers  to  the  appellant's  argument  that  this 
action  cannot  be  maintained  because  it  is  for  money  had  and 
received  are  (1)  that  the  Court  of  Appeals  has  decided  that  the 
action  was  maintainable,  and  (2)  that  even  upon  plaintiff's  own 
theory  the  actual  receipt  of  the  proceeds  of  the  goods  is  clearly 
established  by  the  appellant's  own  admissions  and  acts.  {Bon- 
don  V.  Be  La  Bue,  19  J.  &  S.  63 ;  98  N.  Y.  653.)  It  is  not 
unreasonable  to  presume  in  support  of  the  judgment,  in  the 
absence  of  evidence  to  the  contrary,  Block  failing  to  testify 
and  the  burden  of  proof  being  on  the  defendants,  that  Lind- 
heim   had   notice  on  the  subject.     (Story  on  Part.,  §  107; 

Weetjen  v.  8.  P.  <&  P.  B,  B,  Co.,  4  Hun,  529  ;  Warhurton  v. 

Camp,  112  K  Y.  683 ;  Parish  v.  Parish,  25  id.  58 ;  Tyler  v. 

Gardner,  35  id.  574 ;  BoUwagen  v.  Bollwagen,  63  id.  504 ; 
Bruce  y.  Kelly,  7  J.  &  S.  37.) 

Vann,  J.  When  this  case  was  before  the  court  on  a  former 
appeal,  the  judgment  then  under  re\dew  was  reversed,  because 
the  defendants  were  not  allowed  to  show  that  the  property 
which  went  into  the  special  partnership  belonged,  in  fact,  to 
Rosenberg,  and  that  the  transfer  to  his  sister  was  only  a  device 
to  defraud  his  creditors.     {Bosenherg  v.  Block,  102  N.  Y.  255.) 

Upon  the  second  trial  the  evidence  formerly  excluded  was 
received,  and  the  question  whether  the  alleged  partnership 
between  Rosenberg  and  his  sister  was  a  fraud  upon  his  credit- 
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ors  was  submitted  to  the  jury,  who  found  for  the  plaintiffs. 
No  other  question  was  submitted  to  them  for  decision,  although 
tlie  defendants  requested  the  coui-t  to  charge  "  that  the  jury 
may  not  find  a  verdict  in  favor  of  the  plamtiffs  unless  they 
find  that  the  defendants  had  received  money  from  the  sale  of 
the  goods  mentioned  in  the  complaint  herein  prior  to  the  com- 
mencement of  this  action."  The  exception  to  the  refusal  to 
charge  as  thus  requested,  with  other  exceptions  addressed  to 
the  same  point,  raise  the  most  important  question  presented 
by  this  appeal.  It  was  alleged  in  the  original  complaint  that 
the  defendants,  as  agents  of  the  plaintiffs,  sold  the  goods,  and 
instead  of  remitting  the  proceeds,  unlawfully  converted  them 
to  their  own  use,  but  there  was  no  allegation  that  the  proceeds 
of  the  sale  had  been  received.  Subsequently,  upon  motion  of 
the  plaintiffs,  the  complaint  was  amended  by  striking  out  tlie 
allegation  that  the  proceeds  had  been  converted  by  the  defend- 
ants, and  alleging  in  the  place  thereof  that  the  proceeds  had 
been  received  by  them.  The  reason  for  this  change,  as  stated 
by  the  attorney  for  the  plaintiffs  in  the  affidavit  upon  which 
the  motion  was  based,  was  "  that  the  plaintiffs  seek  to  recover 
only  on  contract  and  fear  that 'if  the  said  allegations  remain, 
the  complaint  may  be  construed  as  founded  on  tort."  In 
another  aflidavit  used  by  the  plaintiffs  on  a  motion  for  a  com- 
mission to  take  testimony,  it  was  stated  that  "  this  action  is 
brought  to  recover  moneys  received  by  defendants  as  proceeds 
of  goods  delivered  to  them  by  plaintiffs  to  sell  on  commiseion." 
Thus  the  complaint  of  the  plaintiffs,  as  formally  interpreted 
by  them,  sets  forth  a  cause  of  action  for  the  proceeds  received 
by  the  defendants  for  goods  sold.  This,  as  we  think,  is  the 
proper  interpretation.  The  plaintiffs  do  not  attempt  to  dis- 
affirm the  sale  and  to  make  the  defendants  liable  for  breach  of 
instructions  or  for  conversion,  but  ratifying  the  sale,  they  seek 
to  recover  the  proceeds  received.  (Scott  v.  Rogers^  31  N.  Y. 
676 ;  Laverty  v.  Snethen,  68  N.  Y.  522.)  Thus  the  action  is 
for  money  had  and  received,  and  hence  it  was  incumbent  on 
the  plaintiffs  to  show  either  that  the  defendants  had  actually 
received  jmy  for  the  goods,  or  such  a  state  of  facts  as  would 
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preclude  them  from  denying  that  they  had  received  it.  (A^at. 
Trust  Co.  V.  Gl^asm,  77  N.  Y.  400;  JV.  Y.  G.  <&  L  Co.  v. 
Gleason,  78  N.  Y-.  503 ;  B^yxUe  v.  Wood,  24  N  Y.  007 ;  2 
Greenl.  Ev.,  §  117 ;  Abb.  Trial  Ev.,  275.) 

There  was  no  direct  evidence  tending  to  show  that  the 
defendants  had  received  payment  for  the  merchandize  in 
question  at  the  time  the  action  was  connnenced.  It  appeared, 
however,  that  the  goods  were  sold  as  early  as  August  16,  and 
that  the  action  was  not  commenced  until  October  6 ;  that  the 
defendants  made  a  credit  on  their  books  to  Rosenberg's  indi- 
vidual account  prior  to  the  latter  date,  although  the  plaintiffs 
repudiated  that  act ;  that  on  the  19th  of  August  they  reported 
the  goods  as  sold,  without  stating  that  they  had  been  paid  for, 
but  giving  no  reason  for  not  remitting  pursuant  to  request, 
except  that  "  you  owe  us  about  $900  more  than  the  goods  in 
question  amounted  to,"  and  "  we  are  satisfied  after  a  little 
reflection  you  will  conclude  vou  are  not  entitled  to  any 
remittance." 

On  the  other  hand,  one  of  the  defendants  testified :  "  We 
sold  said  merchandize  prior  to  August  19,  1882.  The  pur- 
chaser did  not  keep  the  goods  but  returned  them  to  Block  & 
lindheim,  who  resold  the  goods.  Such  resale  was  a  final  sale 
of  the  goods,  and  took  place  prior  to  the  commencement  of 
this  action.  ^  The  aggregate  amount  at  which  said  goods  were 
finally  sold  by  our  firm  was  $600.  Neither  the  firm  of  Block 
&  Lindheim  nor  anyone  on  its  behalf  ever  received  anything 
on  account  of  the  sale  of  said  goods  prior  to  the  coimnence- 
ment  of  this  action.  Whatever  moneys  were  received  by  my 
said  firm  on  account  of  the  sales  of  said  goods  were  received 
since  this  action  was  commenced.  *  *  *  yf^  sold  the 
goods  on  time  and  charged  them  on  our  books.  We  applied 
what  we  received  to  Rosenberg's  old  indebtedness.  We 
received  $600.  We  made  the  credit  on  our  books  before  the 
commencement  of  this  action." 

We  do  not  think  that  the  evidence  was  so  conclusive  as  to 
authorize  the  learned  trial  court  to  withdraw  from  the  jury  the 
question  whether  the  defendants  had  actually  received  the  pro- 
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ceeds  of  the  goods,  or  whether  they  were  by  their  acts  estopped 
from  denying  it.  While  their  omission  to  state,  in  their  letter 
to  the  plaintiflEs  reporting  the  sale,  that  the  goods  had  not  been 
j)aid  for  is  significant,  we  do  not  regard  it  as  controlling. 
There  is  no  evidence  that  the  plaintiffs  relied  ujx)n  the  letter 
or  that  they  were  misled  thereby.  Wliile  the  jury  was  not 
bound  to  accept  the  statement  of  the  defendant  who  testified, 
they  should  have  been  permitted  to  consider  it  and,  comparing 
it  with  the  facts  tending  to  show  that  the  goods  had  been  paid 
for,  to  draw  such  inferences  as  in  their  judgment  the  entire 
evidence  warranted. 

The  learned  General  Term,  in  its  discussion  of  the  subject, 
said  that  the  action  for  money  had  and  received  is  in  its  nature 
an  equitable  one,  and  can  be  maintained  when  it  is  shown  that 
the  party  either  has  or  ought  to  have,  and  therefore  in  law 
has,  the  money  in  his  possession,  and  cited  Risdon  v.  De  La 
line  (19  J.  &  S.  63;  98  N.  Y.  653),  as  authority  for  the 
proposition.  In  that  case  the  plaintiff  sold  a  bond  and  mort- 
gage to  the  defendant's  testator,  who  paid  therefor  the  entire 
amount  of  principal  and  agreed  to  pay  the  interest  in  arrear 
"when  the  same  should  be  collected."  The  mortgage  was 
subsequently  satisfied  by  the  defendant  without  collecting  the 
arrears  of  interest,  and  in  an  action  for  money  had  and 
received  it  waa  held  that  as  the  defendant,  who  w;as  the  only- 
one  who  could  collect  the  arrears,  had  voluntarily  and  in  the 
most  formal  manner,  by  the  satisfaction  of  the  mortgage, 
acknowledged  the  receipt  of  the  whole  amount,  she  must,  for 
the  purposes  of  that  action,  be  taken  at  her  word.  While  that 
case  was  well  decided  we  do  not  regard  it  as  analogous  to  this, 
because  the  defendants  herein  did  not  give  a  receipt  stating 
that  the  goods  were  paid  for.  If  this  had  appeared  it  might 
well  be  said  that  they  either  had,  or  ought  to  have  had,  the 
money. 

But  it  is  urged  tnat  as  the  defendants  were  not  authorized 
to  sell  on  credit,  the  admission  of  a  sale  by  tliem  implies  a  sale 
for  cash.  It  is  not  clear  from  the  correspondence  between  the 
parties  that  a  sale  on  credit  was  not  authorized  by  the  plain- 
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tiflfe,  but,  a£8iiniing  that  it  was  not,  the  presumption  from  a 
simple  report  of  sale  would  doubtless  be  that  it  was  for  cash. 
This  presumption,  however,  would  not  be  conclusive,  but 
would  be  for  the  consideration  of  the  jury  in  connection  with 
all  the  evidence  in  the  case.  The  plaintiffs,  in  their  election  of 
remedies,  made  choice  of  an  action  in  which  the  fundamental 
fact  essential  to  a  recovery  is  proof  that  the  defendants 
received  money  belonging  to  the  plaintiffs,  or  to  which  they 
were  entitled.  {JVat  Trust  Co.  v.  Gleasan,  mipra,)  While 
there  was  evidence  tending  to  show  this,  as  the  fact  could  only 
be  inferred  from  circumstances  and  there  was  a  conflict  in  the 
testimony,  a  question  was  presented  for  the  jury. 

The  plaintiffs  were  allowed  to  show  by  the  cross-examina- 
tion of  the  plaintiff  Rosenberg,  whose  testimony  was  taken 
upon  commission  at  the  instance  of  the  defendants,  that  his 
assignment  for  the  benefit  of  creditoi-s  had  not  been  attacked 
as  fraudulent  by  any  person  or  persons  except  the  defendants. 
This  was  objected  to  as  incompetent,  irrelevant  and  immaterial 
and  as  calling  for  a  conclusion,  but  the  objection  was  over- 
ruled and  the  defendants  excepted.  While  we  have  grave 
doubts  as  to  the  correctness  of  this  ruling,  we  simply  call  atten- 
tion to  the  subject  witliout  giving  it  further  consideration  as 
the  views  already  expressed  lead  to  a  new  trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  reversed. 


Mary  L.  Todd,  Respondent,  v.  The  Union   Dime   Savings 
Institution  of  the  City  of  New  York,  Apellant. 

The  record  of  a  deed,  to  be  effectual  as  evidence  of  a  conveyance  of  a  legal 
title  to  the  land  described,  must,  in  some  manner,  represent  that  the 
instrument  was  sealed. 

Without  the  seal,  the  record  simply  represents  a  conveyance  of  the  equit- 
able title. 

When,  however,  the  attestation  clauses  in  aid  to  the  deed  as  recorded,  repre- 
sent it  to  have  been  sealed,  and  the  deed  subsequently  produced,  or  a  record 
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thereof  subsequently  made,  shows  a  seal,  the  previous  record  furnishes 
no  affirmative  evidence  of  the  absence  of  a  seal  at  the  time  it  was  made, 
such  as  to  require,  to  sustain  the  claim  that  the  conveyance  was  duly 
sealed,  evidence  that  the  seal  was  not  surreptitiously  placed  thereon  after 
that  record. 
In  an  action  to  recover  back  an  installment  of  purchase-money  paid  upon 
a  contract  for  the  sale  and  conveyance  of  a  legal  title  by  defendant  to 
plaintiff  of  certain  premises,  the  latter  claimed  a  defect  of  title  in  that 
the  deed  under  which  defendant  claimed  was  without  a  seal ;  she  pro- 
duced in  evidence  a  record  of  the  deed  ;  the  attestation  clause  stated  the 
grantor  had  thereunto  "set  her  hand  and  seal."  Under  the  signature 
was  the  words  "sealed  and  delivered  in  the  presence  of"  P.,  who  it 
appeared  took  the  acknowledgment.  There  was  no  mark  after  the  name 
of  the  grantors  indicating  a  seal,  but  simply  a  dash.  An  employe  in 
the  register's  office  foi*  many  years  testified  that  a  dash  was  the  customary 
mark  to  denote  the  absence  of  a  seal  when  an  instrument  was  recorded  ; 
he  also  testified  it  was  the  custom  of  the  office  to  return  a  paper  left  for 
record  requiring  a  seal  and  having  none,  if  its  absence  was  noticed. 
Defendant's  evidence  was  to  the  effect,  that,  about  three  years  after  the 
conveyance,  on  application  to  it  for  a  loan,  secured  by  mortgage  on  the 
property,  its  counsel,  discovering  that  no  seal  appeared  on  the  record, 
obtained  the  original  deed,  upon  which  was  a  seal,  and  procured  it  to  be 
again  recorded ;  the  record  showing  a  seal.  P.  testified  that  he  wit- 
nessed the  execution  of  the  deed,  and  took  the  acknowledgment,  and 
that  there  was  then  a  seal  upon  it ;  that  his  attention  was  particularly 
called  to  that  fact ;  that  when  he  took  acknowledgments  of  such  instru- 
ments he  invariably  looked  to  see  if  there  were  seals  after  the  signatures. 
The  court  found  that  the  deed  was  not  sealed  at  the  time  of  its  delivery. 
Held,  en'or;  that  the  record  as  first  made  was  simply  ineffectual  as  evi- 
dence of  the  conveyance  of  a  legal  title  and  did  not  operate  as  a  notice 
of  such  a  conveyance;  that  the  declaration  of  the  grantor  and  the  sub- 
scribing witnesses  to  the  effect  the  deed  was  sealed,  together  with  the 
fact  when  afterwards  found  and  recorded  it  had  a  seal,  required,  in  the 
absence  of  evidence  to  the  contVary,  the  conclusion  that  the  seal  waa 
upon  it  when  delivered;  and  that  no  such  opposing  evidence  was  fur- 
nished by  the  original  record. 

(Argued  December,  19,  1889  ;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  31,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  tlie  court  on  trial  without 
a  jury. 
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On  the  1st  day  of  December,  1885,  the  parties  entered  into 
a  contract  whereby  the  defendant  agreed  to  sell  to  the  plain- 
tiff certain  premises  situated  in  the  city  of  Kew  York,  and  on 
receiving  payment  of  the  consideration  as  therein  mentioned 
to  execute  and  deliver  to  her  "  a  proper  deed,  with  covenant 
against  grantor's  acts,  for  the  conveying  and  assuring  to  her 
the  fee  simple  of  the  said  premises."  The  plaintiff  on  her 
part  agreed  to  pay  for  them  $32,000,  as  follows :  One  thousand 
dollars  at  the  time  of  making  the  contract,  $1,000  on  delivery 
of  the  deed,  $10,000  by  the  assignment  of  a  mortgage,  and  tlie 
residue  by  her  bond  secured  by  mortgage  on  the  premises. 

The  time  to  complete  the  purchase  and  delivery  of  the  deed 
was  December  30,  1885.  The  plaintiff  paid  to  the  defendant 
the  first  $1,000.  This  action  was  brought  to  recover  it  back 
with  interest.     And  the  plaintiff  recovered  accordingly. 

Further  facts  appear  in  the  opinion. 

Wfii.  JL  Amovx  for  appellant.  There  is  no  power  o? 
authority  conferred  by  law  upon  the  register  to  record  in  the 
libers  of  conveyances  any  unsealed  instrument,  and  therefore 
the  liher  was  not  competent  proof  of  that  fact.  (1  R.  S.,  738, 
§  137;  StarJtKJeather  v.  Martin,  28  Mich.  471 ;  Chamhers  v. 
BemescoTti,  1  C.  M.  &  R.  347 ;  R,  v.  Glapham,  4  C.  &  P.  29.) 
The  fact  that  the  instrument  is  recorded  under  the  statute  con- 
clusively establishes  that  it  had  a  seal,  and  the  court  decided 
erroneously  in  finding  as  matter  of  law  that  the  instrument  was 
delivered  without  a  seal.  {Starkweath^  v.  Martin,  28  Mich. 
471 ;  Geary  v.  City  of  Kansas,  Ht  Mo.  378 ;  Hedden  v.  Overton, 

4  Bibb.  406 ;  Griffin  v.  Sheffield,  38  Miss.  359 ;  Sneed  v.  Ward, 

5  Dana,  187 ;  Smith  v.  DaU,  13  Cal.  510 ;  F.  M.  Co.  v.  JV.  B. 
M.  Co.j  16  Nev:  302 ;  Za  Franc  v.  Bi^hmond,  5  Sawyer,  603 ;  2 
Black.  295  ;  Jones  v.  Martin,  16  Cal.  165.)  Even  if  the  original 
deed  had  been  produced,  and  it  had  no  seal,  the  legal  presump- 
tion is  that  it  was  sealed  when  it  was  delivered,  and,  in  absence 
of  direct  proof  to  the  contrary,  the  presumption  must  prevail. 
[In  re  Sandiland,  L.  R.  [6  C.  P.)  411 ;  .Talbot  v.  Hodson,  7 
Taunt,  251 ;  1  Sudg.  on  Powers,  283 ;  Matthews  on  Pres.  Ev., 
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36 ;  Taylor  on  Evidence,  §  128 ;  62  N.  Y.  105 ;  Eo&uisaii  v. 
Wheeler,  25  N.  Y.  252;  PeopU  v.  Snyder,  41  id.  397; 
McMahon  v.  Harrison,  6  id.  443.)  The  presumptions  raised 
by  the  declarations  in  the  deed  from  Ferris  to  Rowe  that  the 
deed  was  signed  and  sealed,  the  subsequent  or  second  record 
of  the  deed  made  the  title  free  from  all  reasonable  doubt,  and 
a  marketable  one.  {O.  L.  Home  v,  Thompson,  108  N.  Y. 
654;  Preston's  note  to  Sheph.  Touclis.  83;  Hoe  v.  J^rau" 
marr,  3  Smith's  L.  C.  1786;  Croft  v.  Lamley,  5  E.  &  B. 
648;  id.  682;  6  L.  H.  Cas.  672;  *1  W.  &  T.  [L.  C]  277; 
Wcvde  V.  Paget,  1  Bro.  C.  C.  363 ;  Cockerell  v.  Cholraonddy, 
1  R  &  M.  424 ;  1  C.  &  R  60 ;  Briggs  v.  Partridge,  64  N. 
Y.  357;  Williams  v.  GillUs,  75  id.  197.)  The  court  below 
erred  in  refusing  to  receive  the  evidence  of  Mr.  Pinkney  as  to 
the  declaration  that  Mrs.  Ferris  had  made  to  him  respecting  the 
sealing  of  said  deed  by  her.  (Stevens  on  Evidence,  art.  28; 
Gleadow  v.  Aikln,  1  C.  &  M.  423;  Stohart  v.  Drydeii,  1  M.  & 
W.  617;  Maries  v.  Lahn,  3  Bing.  408 ;  Highman  v.  Ridgway, 
10  East  109 ;  Llvlngstim  v.  A^mo^tx,  56  N.  Y.  507 ;  C.  B.  Co.  v. 
Paige,  83  id.  178,  192;  Taylor  v.  Govld,  57  Penn.  St.  152; 
Hohensaehv.  Hollman,  17  id.  154,  158;  Humes  v.  O* Bryan, 
74  Ala.  64 ;  Chase  v.  Smith,  5  Vt.  556  ;  Bird  v.  H^iesUm,  10 
Ohio  St.  418;  Cominomcealth  v.  Denmnore,  12  Allen,  537; 
Dwi^ht  V.  Brown,  9  Conn.  83, 92  ;  Webster  v.  Paul,  10  Ohio 
St.  531,536;  Doe  v.  Rolson,  15  East.  32;  Davies  v.  Hunir 
p/treys,  6  M.  &  W.  153;  Peroival  v.  Nanson,  7  Exch.  1; 
Losee  v.  Lose^,  2  Hill,.  609 ;  Doe  v.  Ridgxoay,  4  B.  &  Aid.  55 ; 
McElwee  v.  Satton,  2  Ball.  1*28 ;  Crouse  v.  Miller,  10  S.  &  R 
155  ;  Van  Dyke  v.  Tlwmpson,  1  Harr.  109 ;  Gardenshire  v. 
Parks,  2  Yerg.  23 ;  Church  v.  Te^i  Eyck,  1  Dutch.  40 ;  Boy- 
Ian  V.  Meeker,  4  id.  294;  Wright  v.  LitH^r,  3  Burr,  1244; 
Aveson  v.  Z<?/*g?  Kiixnaird,  6  East,  195  ;  Z>o^  v.  Ridgway,  4 
B.  &  Aid.  53;  OtUrson  v.  Hoffard,  36  N.  J.  L.  129,  132; 
Nedy  V.  ^^%,  17  Penn.  St.  227 ;  St<^art  v.  Dryden.,  1  M.  & 
W.  615 ;  86  N.  Y.  547.)  This  decision  violates  tlie  require- 
ments of  the  Revised  Statutes  that  effect  is  to  be  given  to 
instruments  conveying  an  estate  in  land.     (1  R.  S.  748,  §  3; 
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Mora  ft  V.  McLarty^  75  N.  Y.  25 ;  Newton  v.  Pope^  1  Cow. 
110  ;  Loatner  v.  Meeker,  25  N.  Y.  361 ;  EUwood  v.  J7.  Ji^.  Ci>., 
45  id.  549,  554 ;  Woldfahrt  v.  Be<)kert,  92  id.  460.)  As  the 
plaintiff  did  not  await  a  suit  in  equity  to  enforce  the  contract, 
but  proceeded  in  an  action  at  law  to  demand  of  the  court  the 
enforcement  of  a  right,  the  burden  of  proof  was  upon  the 
plaintiff  to  establish  that  the  defendant's  title  was  absolutely 
bad  before  slie  could  be  entitled  to  a  recovery.  {Hayes  v. 
Naurse^  114  N.  Y.  595 ;  Moser  v.  Coch/ra/ri^,  107  id.  35 ; 
aReiUy  v.  King,  28  How.  Pr.  408;  2  Kobt.  587;  Lyddall 
V.  West/nx,  2  Atk.  20 ;  RomiUy  v.  James,  6  Tasvort,  263  ; 
Burwell  v*.  Jaeksmi,  9  N.  Y.  542 ;  M,  E.  C.  Home  v.  Thrnip- 
9mx,  20  J.  &  S.  321 ;  Baylhs  v.  Stinisoii,  21  N.  Y.  225;  1 
Dart  on  Vend.  [6th  ed.]  222.)  The  taking  of  an  acknowledg- 
ment by  a  duly  authorized  officer,  is  an  act  of  such  a  character 
that  the  statements  in  the  certificate  bind  the  court,  unless  the 
same  are  impeached  for  fraud  or  duress.  {Heeter  v.  Glasgow, 
79  Penn.  St.  79 ;  21  Am.  Rep.  46 ;  Williams  v.  Baker,  71 
id.  476  ;  Kerr  v.  RusseU,  69  111.  m^  ;  Ridgd^y  v.  Howard,  3 
H.  &  McII.  321.) 

Wm,  A,  Boyd  for  respondent.  The  paper  writing  pur- 
poi-ting  to  be  ^  deed,  signed  by  Catharine  A.  Ferris,  to 
Griffith  Rowe,  dated  December  1,  1870,  did  not  pass  the  legal 
title  to  said  premises,  as  the  same  was  not  under  seal,  and  was 
therefore  inoperative  and  ineffectual  for  that  purpose.  (3  R. 
S.  chap.  I,  art.  4,  §§  137,  138  ;  Ri^Jiards  v.  BoUsr,  6  Daly 
460 ;  Moj^ss  v.  Salishtry,  48  JS\  Y.  637 ;  Holliday  v.  Mar- 
shall, 7  Johns.  211;  Jackson  v.  Wood,  12  id.  73;  Jaeksmi 
V.  Wendell,  12  id.  335 ;  Pe&pU  ex  reL  v.  GUlis,  24  Wend. 
201 ;  S.  S.  Bank  v.  S,  CI  Society,  127  Mass.  516.)  The  bur- 
den of  the  proof  is  on  the  defendant  to  show  by  whom  the 
seal  was  placed  on  the  paper  writing,  and  that  the  same  was 
placed  thereon  by  Catharine  A.  Ferris,  or  by  her  authority. 
{Herrick  v.  Malin,  22  Wend.  388 ;  Jackson  v.  Osborn,  2  id. 
556;  Smith  V.  McGowen,  3  Barb.  404;  Town  of  Solon  v. 
TT.  8.  Bank,  114  N.  Y.  123-135.)    The  defendant  contracted 
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to  convey  the  said  premises^  to  the  plaintiff  by  a  good  title  in 
fee  simple,  and  the  plaintiff  was  not  bound  to  accept  a  deed 
from  the  defendant  when  the  defendant  had  no  title,  and  the 
title  to  said  premises  was  bad.  {Fletcher  v.  Buttofi,  4  N.  Y. 
396  ;  Hettreigd  v.  Ma/nning^  97  id.  56 ;  M.  E.  C,  Home  v. 
ThompsoTii^  108  id.  618.)  The  paper  writing  signed  by  Cath- 
arine A.  Ferris  did  not  convey  a  good  title  in  fee  simple,  and 
in  case  the  plaintiff  completed  her  purchase,  she  would  have  a 
mere  equitable  interest.  {Grcmdin  v.  Hernandez^  29  Hun. 
397.)  The  plaintiff  was  justified  in  refusing  to  take  title^from 
the  defendant  under  the  circumstances.  {Fleming  v.  Burn- 
ham^  100  N.  Y.  1.)  The  court  below  was  right  in  sustaining 
the  objection  to  the  question,  "  What  was  said  in  regard  to  the 
matter,  between  you  and  Mr.  Ferris  ?  It  called  upon  the  wit- 
ness to  disclose  a  communication  made  by  a  client  to  hmi  as  an 
attorney  and  so  was  incompetent  under  section  835  of  the  Code 
of  Civil  Procedure.  ( Tatea  v.  Ohmiead,  56  N.  Y.  632  ;  Root 
V.  Wrighty  84  id.  72 ;  Westaver  v.  A.  Z.  Ins.  Co.,  99  id.  56 ; 
Merritt  v.  Seaman,  6  id.  168 ;  Tooley  v.  Bacon,  70  id.  34 ; 
Neil  V.  Th(yrn,  88  id.  270.) 

Bradley,  J.  The  alleged  ground  upon  which  this  action 
was  brought  to  recover  back  the  amount  of  the  purchase- 
money  paid  by  the  plaintiff  is,  that  the  defendant  was  not  able 
to  convey  to  her  the  title  to  the  premises,  which  it  undertook 
by  this  contract  of  sale  to  convey.  The  time  for  the  completion 
of  the  purchase  had  arrived  before  this  action  was  commenced. 
And  if,  as  alleged,  the  defendant  could  not  perform  the  con- 
tract on  its  part,  the  plaintiff  was  excused  from  further  per- 
formance, and  had  the  right  to  demand  and  recover  the  amount 
of  the  purcliase-money  she  had  paid  to  the  defendant.  {Fletcher 
V.  Button,  4  N.  Y.  396.)  That  which  the  defendant  under- 
took by  the  contract  to- convey  to  the  plaintiff,  and  that  only, 
which  she  was  required  to  take,  was  the  legal  title,  unembar- 
rassed by  any  reasonable  doubt,  or,  in  other  words,  it  should  be 
what  is  commonally  understood  as  a  marketable  title.  {M,  E. 
Church  Home  v.  Thompson,  108  N.  Y.  618;  Fleming  v. 
Burnham,  100  id.  1  ;  Ferry  v.  Sampson,  112  id.  415.) 
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On  the  first  day  of  December,  1870,  the  title  to  the  premises 
was  in  Catharine  A.  Ferris,  who  made  to  Griffitli  Eowe  an 
instrument  of  that  date,  purporting  to  convey  them  to  liinu 
The  defendant's  title  is  dependent  upon  that  instrument,  which 
in  terms  contained  the  elements  of  a  full  covenant  warranty 
deed.  The  ground  of  the  alleged  defect  in  the  defendant's 
title,  and  upon  which  the  plaintiff  bases  her  claim  to  recover 
back  the  money  paid,  is,  that  the  instrument  so  made  by  Mrs. 
Ferris  was  not  sealed  by  her  at  the  time  of  its  delivery  to 
Rowe.     And  the  trial  court  so  found. 

The  main  question  arises  upon  the  defendant's  exception  to 
that  finding  of  fact.  If  there  was  no  evidence  tending  to  sustain 
such  finding,  the  exception  was  effectual  to  raise  a  question  of 
law  for  review\  (Code,  §§  992,  99^ ;  Sickles  v.  Flanagan^ 
79  N.  Y.  224.)  Tlie  question,  therefore,  arises  whether  there 
was  any  evidence  to  support  the  conclusion  that  the  convey- 
ance referred  to  was  delivered  without  seal.  The  plaintiff 
Becking  to  recover  back  the  money -paid  by  her  upon  the 
contract,  assumed  the  burden  of  proof  to  establish  a  defect  in 
the  title,  which  the  defendant  was  able  to  convey,  or  that  it 
was  the  subject  of  such  reasonable  doubt  as  to  render  it 
unmarketable.  And  for  the  purpose  of  establishing  that  fact, 
she  produced  the  record  made  in  the  register's  office  of  the 
city  of  New  York,  in  liber  \\k\0  of  cojiveyances,  January  9, 
1871,  which  purported  to  be  a  conveyance  by  Mrs.  Ferris  to 
Mr.  Rowe  of  the  premises  in  question.  Upon  the  left  margin 
near  the  top,  was  represented  a  fifty  dollar  internal  revenue 
stamp,  and  following  the  name  subscribed  to  it  was  no  mark 
of  a  seal,  but  there  appeared  a  short  horizontal  dash.  The 
attestation  clause  was :  "  In  witneas  whereof  the  party  of  the 
first  part  has  hereunto  set  her  hand  and  seal,  the  day  and 
year  first  above  written ; "  and  beneath  that  appeared  this 
attestation :  "  Sealed  and  delivered  in  the  presence  of  Wm. 
II.  Post."  The  acknowledgement  appeared  by  this  record  to 
have  been  taken  by  Wm.  II.  Post,  as  notary  public,  January 
4, 1871.  • 

The  assistant  deputy  register,  w'ho  had  been  employed  in 
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tlie  office  for  over  twenty  yeaiv,  tcstitied  that  a  i»A\  \\u  tlie 
customary  mark  made  to  denote  that  there  was  no  t«a\  m  an 
infitrument  at  the  time  of  its  record,aiKl  headdedthatitwascuis 
tomarv  in  the  office  to  return  a  paper  requiring  a  t^al  and \\av\T) 
none,  left  for  record,  if  the  absence  of  a  seal  was  noticed. 
does  not  ap])ear  tliat  the  witness  had  anv  jxjrsonal  kuowled 
of  this  record  other  than  what  is  represented  by  it,  nor  doe 
otherwise  than  by  his  statement  of  the  custom  in  tl\at  reap 
appear  by  whom  the  dash  was  made  Ujxjn  it.  Tins  coufttit 
the  evidence  on  the  part  of  the  plaintiff. 

It  is  evident  that  Mrs.  Ferris  intended  to  convey  t\ie 
erty  to  Mr.  Rowe  by  the  instnunent  she  made  and  acl 
ledged  and  that  she  supposed  she  had,  l)ecaufte  she  aftei 
loaned  $40,000  secured  by  mortgage  taken  \)y  \\ev  ui 
And  after  that  when  the  defendant  contemplated  u\j 
loan  to  be  secured  by  a  mortgage  uj)on  the  same  proyK 
title  was  examined  by  its  counsel,  who,  seeing  tliat 
appeared  by  the  record  .  before  mentioned,  souglit 
obtained  the  original  deed  upon  which  there  then  ^ 
which  to  him  had  no  appearance  other  than  as  W 
there  when  the  deed  wa«  delivered.  He  caused  t\ie 
and  it  wq»  recorded  in  liber  1291  of  convey  an 
register's  office  on  May  7,  1874,  in  which  it  is  re\> 
l)eing  sealed  by  "  [u  s.]  "  following  the  name  of  ' 
subscribed  to  it.  He  advised  the  loan  and  it  vs'as  i 
defendant,  and  secured  by  a  mortp^a^e  on  the  prev 
two  records  differ  only  in  the  mark  of  a  seal  on  t^ 
appearing  on  the  former,  and  upon  the  margin 
reference  to  the  place  of  record  of  tlie  other.  T 
H.  Post  testified  that  he  witnessed  the  execut\t>u 
ment  by  Mrs.  Ferris,  and  took  and  eei-tiiied  he 
ment,  that  there  Wiis  a  seal  upon  it  when  lie  d 
attention  was  particularly  called  ta  the  fact  t\ 
seal  upon  this  deed,  and  that  when  he  toolc  a< 
of  such  an  instrument  he  invariably  lcK>lcec\ 
there  was  a  seal  upon  it  after  the  signature. 
WHS  fifteen  vears  before  the  trial,  an<l  in   view 
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such  time  had  elapsed,  and  as  he  testified,  he  had  taken  quite 
a  large  number  of  acknowledgments  of  the  execution  of  deeds 
made  by  Mrs.  Ferris,  whom  he  knew  very  well,  there  may 
have  been  some  opportunity  for  the  court  to  conclude  that  the 
recollection  of  the  witnes^  in  respect  to  the  seal  of  this  partic- 
ular deed  was  not  entirely  reliable  or  satisfactory.  Mrs.  Ferris 
died  about  two  years  before  the  trial.  The  original  deed  was 
not  produced.  Nor  was  the  testimony  given  of  any  person 
who  ever  saw  it,  except  that  of  Mr.  Post  and  the  i)er8on  who 
as  before  mentioned  obtained  the  deed  and  caused  the  record 
of  it  to  be  made  three  years  after  its  delivery.  For  the  con- 
veyance of  the  legal  title  a  seal  to  the  instrument  was  requisite. 
(1  K.  S.  738,  §  137.)  If,  therefore,  the  instrument  was  not 
sealed,  the  defendant  did  not  have  such  title  as  it  had  under- 
taken to  convey  to  the  plaintiff,  although  the  conveyance  had 
the  effect  to  vest  the  equitable  title  to  the  premises  in  the  party 
taking  it,  and  all  others  succeeding  to  his  right  in  that  respect. 
The  effect  a^^  evidence  upon  the  (piestion  in  this  case  of  the 
record  without  any  mark  of  the  seal  upon  it,  is  properly  and 
perhaps  essentially  the  subject  for  consideration.  The  purpose 
of  the  statute  providing  for  tlie  record  of  conveyances  was  to 
preserve  the  evidence  of  tliem,  and  to  furnish  notice  to  those 
who  might  seek  to  acquire  or  might  obtain  some  interest  in 
real  property  of  the  condition  of  the  title.  The  effect  of  the 
record  is  such  as  the  statute  gives  to  it.  For  the  purpose  of 
making  a  conveyance  of  record,  cei-tain  formalities  in  verify- 
ing its  execution  must  be  obsen^ed,  and  they  are  essential  to 
give  any  effect  to  the  record,  and  then  the  record  or  a  tran- 
script of  it  duly  certified  may  be  read  in  evidence  with  the  like 
force  and  effect  as  the  original  conveyance.  (1  R.  S.  759,  §  17  ; 
Code,  §  935.)  The  record,  to  be  effectual  as  evidence  of  the 
conveyance  of  the  legal  title  to  the  property  mentioned  in  it, 
must  in  some  manner  represent  that  the  instrument  was  sealed. 
The  record  as  first  made  did  not  have  any  mark  of  the  seal  of 
the  grantor  upon  it,  and  was,  therefore,  ineffectual  as  evidence 
of  the  conveyance  of  such  title  to  the  premises.  Was  it  as 
evidence  any  more  comprehensive  in  its  effect  than  that  ?  The 
SicKEii — Vol.  LXXIIL        44 
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record  of  a  conveyance  is  by  the  statute  inade  admissible  as. 
evidence,  and  its  admissibility  as  such  is  to  prove  a  conveyance 
so  far  as  its  legal  import  is  to  that  effect,  and  to  that  extent  it 
also  has  the  character  of  notice  to  subsequent  purchasers,  etc. 
Tlie  first  record,  by  reason  of  the  omission  upon  it  of  any  mark 
of  a  seal,  failed  to  constitute  evidence  of  the  conveyance  of 
the  legal  title,  or  to  operate  as  notice  to  tliat  effect  to  others 
who  miglit  subsequently  become  interested  in  the  property. 
{Frost  V.  Beekinan^  1  Johns.  Ch.  288 ;  18  Johns.  544 ;  Mui^ 
Life  Ins,  Co,  v.  Bake,  87  N.  Y.  257,  2H3;  Shepherd  v. 
Burkhalter^  13  Ga.  443  ;  58  Am.  Dec.  523  ;  Chamherl^ihi  v^ 
Bell,  7  Cal.  292 ;  ^"6  Am.  Dec.  2*>0 ;  IlaUoway  v.  Plainer^ 
20  Iowa,  121;  89  Am.  Dec.  517;  Taylor  v.  Ilarrismi^  47 
Texas,  454 ;  26  Am.  R.  304.) 

Assuming  that  this  first  record  pur]X)rted  to  represent  a 
conveyance  within  the  statute  (1  R.  S.  762,  §  38.),  it  did 
not  operate  as  notice  that  the  legal  title  to  the  premises  was 
conveyed  by  Mrs.  Ferris  to  liowe.  It  api^eared  in  terms  to 
represent  a  conveyance  of  the  equitable  title  for  a  consider- 
ation paid.  {Tarhell  v.  West,  86  N.  Y.  280.)  On  the  ques- 
tion whether  the  record  was  evidence  that  the  original 
conveyance  was  not  sealed,  our  attention  is  called  to  Sioitzer 
V.  Knapps{li)  Iowa  72;  74  Am.  Dec.  375),  where  it  was  said, 
that  "  the  copy  of  a  deed  without  any  mark  indicating  a  seal 
is  evidence  that  there  was  none.''  In  that  case  the  record 
relied  upon  to  prove  a  conveyance  and  thus  establish  a  title, 
gave  no  indication  of  a  seal,  and  for  that  reason  it  was  held 
insufficient  evidence  of  a  conveyance,  and  beyond  that  no 
question  arose  as  to  ite  character  and  effect  as  evidence.  The 
dash  appearing  in  the  record  in  question,  with  the  testimony  in 
relation  to  it,  adds  substantially  nothing  material  by  way  of 
evidence  bearing  upon  the  fact,  whether  the  conveyance  was 
sealed.  The  person  who  made  the  record  was  not  produced  as 
a  witness,  nor  does  it  appear  by  whom  or  when  the  dash  was 
made.  The  fact  that  it  was  usual  or  customary  in  the  office 
to  make  such  a  mark,  when  there  was  no  seal  upon  a  recorded 
instrument,  is  not  suflicient  legitimately  to  produce  the  infer- 
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eiic«  as  evidence  tliat  it  was  in  this  instance  made  for  that 
reason.     It  was  no  part  of  the  record. 

But  when  this  record,  essentially  defective  for  tlie  purpose 
of  supporting  the  legal  title,  was  shown  by  the  plaintiff,  the 
burden  was  cast  upon  the  defendant  to  prove  that  it  was  able 
to  convey  such  title  as  tlie  contract  required,  or  that  the  con- 
veyance from  Mrs.  Ferris  to  Mr.  Rowe  was  effectual  to  convey 
such  title  to  the  latter.  This  the  defendant  proceeded  to  do 
by  proving  the  facts  before  mentioned,  by  which  it  appeared^ 
in  addition  to  the  otlier  evidence  on  the  subject,  that  the  deed, 
when  examined  three  years  after  it  was  made,  had  upon  it  a 
seal,  which  is  represented  by  the  record  then  made.  If  the 
previous  record  had  not  been  made,  it  would  probably  not  be 
claimed  that  the  appearance  then  of  the  seal  upon  the  con 
veyance,  would  not  have  been  sufficient  evidence  that  it  was 
there  at  the  time  of  delivery.  Such  would  have  been  the 
apparent  effect.  {Ball  v.  Taylor,  1  Carr  &  P.  417.)  That 
situation  was,  arid  without  the  seal  would  not  have  been  con- 
sistent with  tlie  declaration  of  the  grantor  and  of  the  subscrib- 
ing witness  appearing  upon  the  instrument,  to  the  effect  that 
it  was  sealed,  which  in  connection  with  the  fact  that  when 
afterwards  found  and  recorded  a  seal  was  upon  it,  requires  the 
conclusion  that  it  was  sealed  at  the  time  of  delivery,  unlesa 
there  was  some  evidence  interrupting  the  way  to  such  con- 
clusion. {Za  Franc  v.  RtcJimonxd,  5  Sawyer  603,  SturJc- 
weather  v.  Martm,  28  Mich.  471 ;  Geary  v.  City  of  Kansas,  61 
Mo.  378;  Flowery  Mining  Co,  v.  North  B,  M,  Co.,  16  Nev. 
302 ;  Jones  v.  Martin,  16  Cal.  165 ;  In  re  Sandilands,  L.  K.  [6 
C.  P.]  411;   Williams  v.  Sheldon,  10  Wend.  654.) 

The  view  taken  of  the  effect  of  the  first  record  as  evidence 
upon  this  question  is,  that  it  furnishes  no  affinnative  evidence 
of  the  absence  of  a  seal  at  the  time  it  was  made,  requiring,  for  ' 
the  support  of  the  fact  that  the  conveyance  was  duly  sealed^ 
evidence  that  the  seal  appearing  upon  it  was  not  surreptitously 
placed  there  after  that  record  was  ma^e.  There  is  no  circum- 
stance of  suspicion  tending  in  that  direction,  unless  it  arises 
from  the  omission  of  the  mark  of  a  seal  on  the  record.    When 
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the  fact  that  tliere  wa«  a  seal  \i\)o\\  tW  coMc^f«v\cfe  wj^t 
as  it  did,  the  effect  oi  tl\e  nm\  \\\  M  \u^\  >N?ife  \\ 
faihire  to  represent  it  ^  seaM,  ratkr  fcaw  aa  ^\\^»iw<ift  < 
\^'as  without  seal  at  the  time  t\\e  AeUxw^'  axv4  T^\oTf 
made.  The  record  failed  to  s\io\v  \M  l\\eTe  ^«&  «l  ^' 
the  instrument  at  tl\e  time  t\\e  tecoTd  ^'«iS  m?A^\  ^c 
ward,  when  it  was  produced  \\a^\\\g  a  8e8\,  \\\^  ^r 
\vm  that  the  seal  was  \\\xm  it  at  t\\e  time  oi  M\\'^^ 
continued  tliere. 

Grantees  are  not  supposed  to  e\a\\\\\\e  tW  t^v 
deeds  to  see  that  they  ate  eoTYeet\y  mai^,  1 
registry  statutes,  are  the  tit\e  deed*  svipp?fc3L  \.o 
to  subsequent  grantees,  li  t\\e  efted  oi  YViC.« 
t^liould  be  deemed  so  extended  a^  t^  w\«k^ 
ances  evidence  per  m  to  overcome  ^iow 
appearing  in  the  origma\  aw4  wot  \\\  l\\e  \« 
that  much  emharrassment  m\g\\t  Te«v\\V,lT' 
of  clerks  and  regiaterft,  to  \>ai\ie^  \\o\ 
recorded  conveyances,  espmaWy  aiXjex  \ 
to  furnish  any  prooi  on  t\\e  ^xife^ect  o\J 
original  instrument  may  ««.\ipp\y . 

If  these  views  are  correct,  \\\e  e^ 
the  conveyance  was  seaVeA  \\\\ew  v\^ 
by  any  evidence.  And  \t  \^  r^\>Te^ 
as  a  deed.  It  ioWowe,  t\iat  t\\e  ^ 
the  court  was  without  evidew^^ 
The  3udgn\ent  s>\\ou\d  \>g  T<«iN 
«08t8  to  abide  tlie  event. 

All  concur,  except  Yoty^m, 
Judgment  reversed.. 
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The  Goshen  National  Bank,  Appellant,  -v. William  Bingham, 
et  al..  Respondents, 

William    Bingham,    et  al.,   Respondents,  v.   The   Goshen 
National  Bank,  Appellant. 

The  purchaser  of  a  certified  check,  payable  to  order,  who  obtains  title  with- 
out indorsement  by  the  payee,  holds  it  subject  to  all  equities  and 
defenses  existing  between  the  original  parties,  although  he  paid  full  con- 
sideration, without  notice. 

An  intention  on  the  part  of  the  payee  and  transferee  to  have  the  paper 
indorsed  is  not  sufficient,  at  least  in  the  absence  of  an  express  agreement 
to  indorse ;  it  is  the  act  of  indorsement  not  the  intention  which  negotiates 
the  instrument. 

An  indorsement,  after  notice  of  a  defense,  does  not  relate  back  to  the 
transfer,  so  as  to  cut  off  the  intervening  rights  and  remedies  of  the  party 
giving  the  notice. 

A  bank,  by  the  certification  of  a  check,  represents  that  it  has  on  deposit  the 
amount,  and  agrees  that  it  will  retain  that  amount  and  apply  it  in  pay- 
ment, provided,  however,  that  the  check  shall  be  indorsed  by  the  payee. 

When  the  check,  therefore,  istmnferred  without  indorsement,  the  bank  is  not 
estopped  by  the  certification  from  questioning  the  validity  of  the  check. 

Where  a  bank  has  been  induced  to  certify  a  check  by  fraudulent  repre- 
sentations on  the  part  of  the  drawer  and  the  check  has  been  transferred 
without  indorsement,  an  action  is  not  maintainable  on  its  part  to  recover 
possession  of  the  check. 

The  cashier  of  the  appellant  was  induced  by  the  false  representations  of 
B.  to  cash  a  draft  drawn  by  him,  place  the  proceeds  to  his  credit  and 
certify  the  check  of  B.,  payable  to  his  own  order.  B.  presented  the  cer- 
tified check,  unindorsed,  to  respondents,  who  cashed  the  same.  While 
they  held  the  check  unindorsed  the  appellant  notified  them  of  the  fraud 
and  4|Bmanded  its  return,  and,  they  refusing,  commenced  an  action  to* 
recover  its  possesion.  The  respondents  subsequently  obtained  the 
indorsement  of  B.,  and  payment  having  been  refused,  brought  an  action 
to  recover  the  amount.     Held,  that  neither  action  was  maintainable. 

Watking  V.  Mavle  (2  J.  &  W.  243) ;  Freund  v.  /.  d  T.  N,  Bk.  (76  N.  Y. 
852) ;  Lynch  v.  F,  K  Bk.  <107  N.  Y.  188),  distinguished. 

Huglus  V.  Nelson  (29  N.  J.  Eq.  647),  distinguished  and  questioned. 

(Argued  December  20,  1889  ;  decided  January  14,  1890.) 

Appeals  from  judgments  rendered  by  the  General  Term  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
upon  orders  made  March  31,  1887,  which  affirmed  a  judgment 
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in  the  action  first  above  entitled  in  favor  of  defendants  and  a 
judgment  in  action  second  above  entitled  in  favor  of  plain- 
tiffs, botlj  of  which  were  entered  upon  the  reports  of  a  referee. 
On  November  27, 1884,  Benjamin  D.  Brown  applied  to  the 
cashier  of  the  Goshen  National  Bank,  appellant,  at  Goshen, 
N.  Y.  to  cash  a  sight  draft  for  $17,000,  drawn  by  him  upon  the 
firm  of  William  Bingham  &  Co.,  of  Kew  York,  the  individual 
members  of  which  firm  are  the  respondents,  accompanied  by  a 
quantity  of  the  bonds  of  the  West  Point  Manufacturing  Com- 
pany, of  the  face  value  of  $17,000.  Brown  represented  that 
he  had  negotiated  a  sale  of  these  bonds  at  their  face  value 
with  William  Bingham  &  Co ;  that  they  had  directed  him  to 
draw  upon  them  -at  sight  for  $17,000,  the  draft  to  be  accom- 
panied by  the  bonds,  and  that  the  draft  would  be  paid  upon 
presentation.  Such  representations  were  absolutely  false. 
The  bonds  had  no  market  value.  Brown  was  a  bankrupt  and 
had  no  funds  in  the  bank  except  such  as  resulted  from  the 
credit  given  him  upon  the  faith  of  the  draft  on  Bingham  & 
Co.,  accompanied  by  the  bonds.  The  cashier  of  the  Goshen 
National  Bank,  relying  upon  such  representations,  cashed  the 
draft  of  $17,000,  and  placed  the  proceeds  to  the  credit  of 
Brown  upon  the  books  of  the  bank.  He  gave  Brown  sight 
drafts  on  New  York  for  $12,000,  and  certified  a  check  drawn  by 
Brown  to  his  own  order,  dated  November  26,  1884,  for  $5,000. 
On  the  morning  of  November  twenty-eight,  Bro^vn  called  at 
the  office  of  William  Bingham  &  Co.,  and  stated  that  he  wanted 
to  get  some  currency.  Mr.  Bingham  passed  the  check  to  the 
firm's  cashier  directing  him  to  give  Brown  currency  for  the 
amount.  The  cashier  gave  him  a  check  drawn  on  the  Com 
Exchange  Bank  for  $5,000.  Brown  had  the  check  cashed  at 
the  Com  Exchange  Bank.  He  also  had  the  New  York  drafts 
cashed,  amounting  to  $12,000,  which  he  had  obtained  from 
the  Goshen  National  Bank.  After  procuring  the  checks  Mid 
drafts  to  be  cashed,  he  fled  to  Canada  where  he  remained  at 
the  time  of  the  trial  of  these  actions.  When  Bingham  &  Co. 
took  from  Brown  the  check  certified  by  the  Goshen  National 
Bank  it  was  not  indorsed. 
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The  referee  found  in  the  action  second  entitled  that  "at 
the  time  of  the  transfer  of  tlie  said  certified  check  by  Brown 
to  the  plaintiifs,  it  was  intended  both  by  Brown  and  the  plain- 
tiflfe  that  said  certified  check  slionld  be  indorsed  by  Brown, 
and  it  was  supposed  by  both  parties  that  he  had  so  indorsed  it, 
and  if  the  plaintiff  had  known  that  it  was  not  indorsed  they 
would  not  have  paid  the  consideration  therefor." 

He  founds  in  the  action  second  entitled,  "  that  Brown  made 
no  statement  to  the  defendants,  or  either  of  them,  at  the  time 
of  the  transfer  of  the  check  that   such  check  was  indorsed.'^ 

And  "  prior  to  the  commencement  of  the  action  of  replevin 
the  defendants  never  requested  Brown  to  indorse  said  check." 

Wliile  Bingham  <fe  Co.  held  the  check  in  question  unin- 
dorsed, a  demand  for  its  return  to  the  bank,  accompanied  by  a 
full  explanation  of  the  circumstances  under  which  the  certifi- 
cation was  obtained,  was  made  upon  Bingham  &  Co.,  in  behalf 
of  the  bank,  and  upon  their  refusal  to  return  it,  an  action  to 
recover  its  possession  was  commenced  by  the  bank  against 
Bingham  &  Co. 

That  action  is,  firstly,  above  entitled. 

Subsequently,  and  on  December  sixteenth,  Bingham  &  Co. 
obtained  from  Brown  a  power  of  attorney  to  indorse  the 
check.  Pursuant  thereto  the  ciieck  was  indorsed  and  payment 
thereafter  demanded  of  the  bank. 

This  was  refused,  and  thereupon  the  action,  secondly,  above 
entitled,  was  commenced  by  Bingham  &  Co.,  to  recover  the 
amount  of  the  check. 

Henry  Baoon  for  appellant.  The  bank  by  certifying  the 
check  drawn  by  Brown  to  his  own  order  became  liable  thereon 
as  the  principal  debtor.  {Bank  of  Washington  v.  Whitman^ 
94  U.  S.  343;  F,,  etc,,  Bank  v.  B,  &  D.  Bank,  14  N.  Y. 
623;  16  id.  125 ;  Meads  v.  Jf.  Bank,  25  id.  143;  CUflin  v. 
F.,  etc.,  Bamk,  25  id.  293 ;  F,,  etc,,,  Bank  v.  B.  &  D.  Bank, 
28  id.  425;  S.  Bank  v.  N.  Bank,  67  id.  458;  PeopUY. 
IlinceU^  4  Johns.  296 ;  Schoonmaker  v.  Roosa,  17  id.  301 ; 
Slade  v.  HaUtead,  7  Cow.  322 ;  Morton  v.  Rogers,  14  Wend. 
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576 ;  Cook  v.  S.  N.  Bank,  52  N.  Y.  96,  115,  116 ;  Story  on 
Bills,  §  187;  Story  on  Prom.  Xotes,  §  190.)  Bingham  &  Co. 
having  taken  this  certified  check  without  having  or  requiring 
an  indorsement  of  it  by  Brown  held  it  subject  to  all  tlie 
defenses  and  equities  existing  between  the  original  parties. 
{Ilarrop  v.  Fisher,  80  L.  J.  283 ;  Colder  v.  Billingtan,  15 
Me.  398;  Osgood  v.  ArtU  17  Fed.  Kep.  575;  Trust  Co.  v. 
Nat  Bank,  101  U.  S.  568 ;  /:  Ba7\k  v.  liayinond,  8  Wend. 
69 ;  Hedges  v.  SeeJey,  9  Barb.  214 ;  Raynor  v.  Roagland,  7 
J.  &  S.  11  ;  64  N.  Y.  680 ;  MuUer  v.  Patidir,  55  id.  825 ; 
Freund  v.  /.  cfe  T.  Bank,  76  id.  352 ;  Best  v.  S.  M.  Co,,  105 
id.  59 ;  Lynch  v.  F.  Nat  Bank,  107  id.  179.)  The  indorse- 
ment by  Brown  subsequently  procured  after  fuU  notice  and 
actual  knowledge  of  the  fraud  perpetrated  by  Brown  in 
obtaining  the  certificate,  does  not  make  Bingham  &  Co.  hona 
Jide  holders  for  value  without  notice.  (Story  on  Prom.  Notes, 
g  120 ;  L.  Nat  Bank  v.  Taylor,  100  Mass.  18 ;  GUhert  v. 
Sharpe,   2    Lans.   412;    Ilarrop  v.  Fisher,  80  L.   J.  288; 

Whistler  v.  Foster,  14  C.  B.  [N.  S.J  246 ;  Savage  v.  King,  17 
Me.  801 ;  ITaskUl  v.  Mitchell,  58  id.  468 ;  Clark  v.  Whitor^ 
ker,  50  N.  H.  474;  Clark  v.  Call  ism,  7  Bradw.  268;  Story 
on  Bills,  §  201 ;  Ilarrop  v.  Fisher,  80  L.  J.  288.)  The  bank 
is  not  estopped  from  asserting  its  rights  to,  and  defenses, 
against,  this   check   by   reason  of  its  certificate.    {Clark   v. 

Whitaker,  50  N.  II.  474 ;  M,  Bank  v.  N.  Y,  c&  N.  IT.  R. 
R,  Co,  18  N.  Y.  597,  688;  Clark  v.  Sisson,  22  id.  812; 
Bttsh  V.  Lathrop,  22  id.  585 ;  Moare  v.  M.  Bank,  55  id.  41 ; 
Fairbam,ks\.  Sargent,  104  id.  108;  Morse  v.  M,  Bamk,  55 
id.  41 ;  Crawford  v.  Lochicood,  9  Hun,  547 ;  Shapely  v. 
Ahhott,  42  N.  Y.  443 ;  WiUox>  v.  Howell,  44  id.  443.)  It  was 
unnecessary  for  the  bank  in  order  to  maintain  its  contention  in 
these  actions  to  allege  or  prove  any  return,  or  offer  to  return, 
to  Brown  these  bonds  given  to  it  as  collateral  to  his  draft  on 
Bingham  &  Co.  {Pearse  v.  Pettitts,  47  Barb.  276 ;  Storms  v. 
Austin,  1  Mete.  557;  86  N.  Y.  81;  Ilynes  v.  Patten,  28 
Hun,  528 ;  Benjamin  on  Sales,  §  446.)  The  bank  had  the 
riglit  to  maintain  an  action  of  claim  and  delivery  for  the 


354  (t.  N.  Bank  v.  Bingham.  [Jan., 


Opinion  of  the  Court,  per  Parker,  J. 

Gardener  v.  Pxillen^  2  Verii.  894;  Boanhnan  v.  Z.  aSI,  etc.^ 
R,  R.  C(K.  37  X.  Y.  157 ;  Emnn  v.  Wooil  L.  R  [5  E(i.  Div.]  9 ; 
Paine  v.  IIutchinHon^  L.  R.  [8  Cli.  App.]  547;  Hughes  v. 
NeUon,  20  X.  J.  Eq.  547;  1  Story's  Eq.  Juris.,  ^  99/> ;  Bacon 
V.  6W/<v/,  12  Sm.  &  M.  5ir>,  525 ;  Walker  v.  JA/^//^,  2  Jac.  & 
W.  287;, Code,  §  1207;  Barlow  v.  AVvy//,  24  X.  Y.  40;  Aynn- 
itaye  v.  Pulver^  87  id.  494 ;  Sndth  v.  J^ickeriny,  Peake  X.  P. 
69 ;  Wallace  v.  Ilardacre^  1  Camp.  45,  47 ;  Anonymous^  id. 
492 ;  5(^/Zv/'  V.  Arnold,  8  Caiiies,  279,  284 ;  Wathins  v.  Maide^ 
2  Jac.  &;  W.  287.)  The  bank  is  estopi)ed  bv  its  certification 
to  dispute  its  liability  on  the  cheek.  (Jf.  Bank  v.  X  Banky 
10  Wall.  <504,  047;  V.  S.  R  S.,  Jj  5208;  Bigelow  on  Estopi^el 
[8d  ed.],  888  ;  Freand  v.  I.  i!c  T,  Bank,  7G  X.  Y.,  352 ; 
Moore  v.  J/.  N.  Bank,  55  X.  Y.  41,  47;  S'nnmn  v.  Bank  of 
Comnwrce,  48  Ilun,  150.)  Xone  of  the  exceptions  to  evidence 
were  well  taken.  {Mrlunm  v.  Hunter,  30  X.  Y.  025  ;  Bedell 
V.  Cha^^Cj  84  id.  88^).)  The  exceptions  to  the  refusal  to 
make  the  additional  conclusions  of  law  were  not  well  taken. 
(JAWy  V.  (hgood,  54  X\  Y.  488;  Pr'iehe  v.  K  B.  Co.,  77 
id.  597.) 

Parker,  J.  As  against  Brown,  to  whose  order  tlie  check 
was  payable,  the  bank  had  a  good  defense.  But  it  could  not 
defeat  a  recovery  by  a  bona  Jide  holder  to  whom  the  check 
had  been  indorsed  for  value.  By  an  oversight  on  the  part  of 
both  Brown  and  Bingham  &  C\).  the  check  was  accepted  and 
cashed  without  the  indorsement  of  the  payee.  Before  the 
authority  to  indorse  the  name  of  the  jmyee  upon  the  check 
was  procured  and  its  subsequent  indorsement  thereon,  Bingham 
<fe  Co.  liad  notice  of  the  fraud  which  constituted  a  defense  for 
the  bank  as  against  Brown,     (^an  the  recovery  had  be  sustained  ? 

It  is  too  well  settled  by  authority,  both  in  England  and  in 
this  country,  to  permit  of  questioning,  that  the  purchaser  of  a 
draft,  or  check,  who  obtains  title  without  an  indorsement  by 
the  payee,  holds  it  subject  to  all  equities  and  defenses  exist- 
ing between  the  original  parties,  even  though  he  has  paid  full 
consideration,  without  notice  of  the  existence  of  such  equities 


356  Gr.  N.  Bank  v.  Bingham.  [Jan., 


Opinion  of  the  Court,  per  Parker,  J. 


meiit,  not  the  intention,  which  negotiates  the  instrument,  and 
3t  cannot  be  said  that  the  intent  constitutes  the  act. 

The  effect  of  the  indorsement  made  after  notice  to  Bingham 
&  Co.  of  the  bank's  defense  must  now  be  considered.  Did  it 
relate  back  to  the  time  of  the  transfer,  so  as  to  constitute  the 
plaintiff's  holders  by  indorsement  as  of  that  time  ? 

While  the  referee  finds  that  it  was  intended  both  by  Brown 
and  the  plaintiffs  that  the  check  should  be  indorsed,  and  it 
was  supposed  that  he  had  so  indorsed  it,  be  also  finds  that 
Brown  made  no  statement  to  the  effect  that  the  check  was 
indorsed ;  neither  did  the  defendants  request  Brown  to  indorse 
it  There  was,  therefore,  no  agreement  to  indorse.  Nothing 
whatever  was  said  upon  the  subject.  Before  Brown  did  agree 
to  indorse  the  plaintiffs  had  notice  of  the  bank's  defense. 
Indeed,  it  had  commenced  an  action  to  recover  possession  of 
the  check. 

It  would  seem,  therefore,  that  having  taken  title  by  assign- 
ment, for  sucli  was  the  legal  effect  of  the  transaction,  by 
reason  of  which  the  defense  of  the  bank  against  Brown 
became  effectual  as  a  defense  against  a  recovery  on  the  check 
in  the  hands  of  the  plaintiffs  as  well,  that  Brown,  and  Bing- 
ham &  Co.,  could  not,  by  any  subsequent  agreement  or  act,  so 
change  the  legal  character  of  the  transfer  as  to  affect  the 
equities  and  rights  which  had  accrued  t«  the  bank.  That  the 
subsequent  act  of  indorsement  could  not  relate  back  so  as  to 
destroy  the  intervening  rights  and  remedies  of  a  third  party. 

This  position  is  supported  by  authority.    {Harrop  v.  Fisher  / 
Whistler  v.  Forster ;   Savage  v.  King  j  Haskell  v.  Mitclidl; 
Clark  \,  Whitaker ;  Clark  v,  Callison;  Lancaster  Nat,  Bank 
V.  Taylor ;  Gilhert  v.  Sharp^  cited,  supra,) 

Watkins  v.  MauU  (2  Jac.  &  Walk.  243)  and  Hughes  v. 
Nelson  (29  N.  J.  Eq.  547)  are  cited  by  the  plaintiff  in  oppo- 
sition to  the  view  we  have  expressed. 

In  Watkins  v.  Maule^  the  holder  of  a  note,  obtained  with- 
out indorsement,  collected  it  from  the  makers.  Subsequently 
the  makers  complained  that  the  note  was  only  given  as  a  guar- 
antee to  the  payee  who  had  become  bankrupt.     Thereupon  the 
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liolder  refunded  the  money  and  took  up  the  note  upon  the  express 
agreement  that  the  makers  would  pay  any  amount  which 
the  holders  should  fail  to  make  out  of  the  bankrupt  payee's 
property.  The  makers  were  held  liable  for  the  deficiency. 
HugJies  V.  Ndson  did  not  involve  the  precise  question  here 
presented.  The  views  expressed,  however,  are  in  conflict  with 
some  of  tlie  cases  cited  but  we  regard  it  in  such  respect  as 
against  the  weight  of  authority.  Freimd  v.  Irnportera  <& 
Traders'  Bank  (supra)  does  not  aid  the  plaintiff.  In  that 
case  it  was  held  "that  the  certification  by  the  bank  of  a  check 
in  the  hands  of  a*  holder  who  had  purchased  it  for  value  from 
the  payee,  but  which  had  not  been  indorsed  by  him,  rendered 
the  bank  liable  to  such  holder  for  the  amount  thereof.  By 
accepting  the  check  the  bank  took,  as  it  had  a  right  to  do,  the 
risk  of  the  title  which  the  holder  claimed  to  have  acquired 
from  the  payee.  In  such  case  tlie  bank  enters  into  contract 
with  the  holder  by  which  it  accepts  tlie  check  and  promises  to 
pay  it  to  the  holder,  notwithstanding  it  lacks  the  indorsement 
provided  for,  and  it  was  accordingly  held  that  it  was  liable 
upon  such  acceptance  upon  the  same  principles  that  control  the 
Uabilities  of  other  acceptors  of  conmiercial  paper."  {Lynch  v. 
First  National  Bank  of  Jersey  City,  107  N.  Y.  183.) 
But  one  question  remains. 

The  learned  referee  held,  and  in  that  respect  he  was  sustained 
by  the  General  Term,  that  the  bank  by  its  certification 
represented  to  every  one  that  Brown  had  on  deposit  with  it 
$5,000 ;  that  such  amount  had  been  set  apart  for  the  satisfaction 
of  the  check,  and  that  it  should  be  so  applied  whenever  the 
check  should  be  presented  for  payment,  and  that  Bingham  & 
Co.,  having  acted  upon  the  faith  of  these  representations  and 
having  parted  with  $5,000  on  the  strength  thereof,  the  bank 
is  estopped  from  asserting  its  defense. 

The  referee  omitted  an  important  feature  of  the  contract 
of  certification.  The  bank  did  certify  that  it  had  the  money; 
would  retain  it  and  apply  it  in  payment,  provided  the  check 
should  be  indorsed  by  the  payee.  {Lynch  v.  First  National 
Bank  of  Jersey  City^  siipra). 
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If  the  clieck  had  been  transferred  to  plaintiffs  by  indorse- 
ment the  defendant  would  have  had  no  defense,  not  because 
of  the  doctrine  of  estoppel,  but  upon  principles  especially 
applicable  to  negotiable  instruments.  {Mecfuinlcs^  Bank  v. 
^\  Y.  cfe  ^\  77.  li,  li,  Co.,  13  N.  Y.  038.) 

If  the  maker  or  acceptor  conld  ever  be  held  to  be  estopj^ed 
by  reasons  of  representations  contained  in  a  negotiable  instru- 
ment he  certainly  could  not  be  in  the  absence  of  a  compliance 
with  the  provisions  upon  which  he  had  represented  that  his 
liability  should  depend. 

But  it  is  well  settled  that  the  maker  or  acceptor  of  a  nego- 
tiable instrument  is  not  estopped  from  contesting  its  validity, 
because  of  representations  contained  in  the  instrument.  In 
such  cases  an  estoppel  can  only  be  founded  upon  some  separate 
and  distinct  writing  or  statement.  {Clurk  v.  Session,  22  X.  Y. 
312 ;  Bush  V.  Lathrop,  22  id.  535  ;  Moore  v.  Metropolitan 
Bankybb  id. 41;  Fairbanks  v. Sargent,  104  id.  108;  Mechanics' 
Bank  v.  N,  Y,  cfe  N.  II.  B.  R,  Co.,  supra.) 

The  views  expressed  especially  relate  to  the  action  of  Bing- 
ham &  Co.  against  the  bank  and  call  for  a  reversal  of  the 
judgment. 

We  are  of  the  opinion  that  the  action  brought  by  the  bank 
against  Bingham  &  Co.  to  recover  possession  of  the  check  cannot 
be  maintained  and  in  that  case  the  judgment  should  be  afltened. 

All  concur,  except  IIaight  J.,  not  sitting. 

Judgments  accordingly. 


Grace  E.  Kursheedt  et  al.,  Respondents,  v.  Union  Dimf 
Savings  Institution  of  the  City  of  New  Yokk,  Appellant. 

It  seems,  a  judgment  in  a  foreclosure  suit  under  the  Code  of  Procedure 
(g  123,  as  amended  in  1^56  and  1B62)  is  effectual  to  bar  the  right  ot 
redemption  of  a  grantee  not  made  a  party,  whose  deed  was  subsequent 
to  the  mortgage  and  pfior  to  the  commencement  of  the  foreclosure  suit, 
but  was  not  recorded  until  after  the  filing  of  lis  penden*;  at  least  where 
the  plaintiff  in  such  action  had  no  actual  notice  at  the  time  of  its  com- 
mencement of  the  unrecortied  deed. 
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It  was  contemplated  by  the  provisions  of  the  Cocle  of  Procedure  in 
reference  to  tiling,  lis  pendens  {^  132;  see,  also,  Code  of  Civ.  Pro.  gg  1670, 
1671),  that  those,  whose  conveyances  or  in(!umbninces  appear  by  the 
record,  sliould  be  made  parties  in  order  to  charge  with  the  result  of  the 
action,  those  holding  under  or  through  them  not  made  parties,  whose 
interests  do  not  so  appear  at  the  time  of  such  filing  . 

While,  where  the  mortgagor  has  conveyed  his  interest,  he  is  not  a  necessary 
party  to  the  foreclosure;  if  he  is  not  made  a  party,  it  is  necessary  to 
make  one  deriving  title  or  interest  from  him,  subsequent  to  the  mort- 
gage, a  party  in  order  to  bar  his  right  of  redemption. 

For  the  purpose,  therefore,  of  charging  subsequent  grantees  or  incum- 
brancers not  made  parties,  the  fact  that  the  mortgagor  has  conveyed  the 
property  does  not  obviate  the  necessity  of  serving  the  summons  and 
complaint  upon  him,  and  charging  him  by  the  decree. 

In  an  action  to  foreclose*  a  mortgage,  brought  under  the  Code  of  Pro 
cedure,  the  mortgagor  was  made  a  party,  but  was  not  served  with 
the  summons  and  complaint.  S.,  a  defendant,  who  was  served, 
appeared  and  answered,  setting  up  and  proving  a  conveyance  from 
the  mortgagor  of  his  equity  of  redemption,  executed  before  the  com- 
mencement of  the  foreclosure  suit,  but  not  recorded,  and  of  which  it 
did  not  appear  the  plaintiff  therein  had  notice  at  the  time  said  action 
was  commenced.  S.  at  tliat  time  was  married;  his  wife  was  not  made 
a  party.  In  an  action  by  a  purchaser  from  one  who  claimed  title  under 
a  deed  on  sale  under  judgment  in  the  foreclosure  suit,  to  recover  back 
the  purtrhase-money  paid,  hid,  that,  as  the  mortgagor  was  not  served, 
the  right  of  dower  of  the  wife  of  S.  wtis  not  cut  off  by  the  foreclosure; 
that  the  fact  that  her  husband  was  a  party  defendant  did  not  operate  to 
bar  or  defeat  her  right  of  redemption;  that,  therefore,  the  vendor  was  not 
able  to  convey  a  marketable  title  free  from  reasonable  doubt,  which  in 
contemplation  of  the  parties  was  to  be  convey chI  in  performance  of  the 
contract;  and  that  plaintiff  was  entitled  to  recover. 

A  wife's  inchoate  right  of  dower  is  not  derived  from  her  husband,  but  it 
vests  at  the  moment  of  the  grant  to  her  husband  and  she  takes  it  con- 
structively as  purchaser  from  the  grantor. 

(Argued  Decem])er  20,  1889 ;  decidwl  January  21,  1890.)  x 

Appeal  from  judpneiitofthe  General  Tennof  tlie  Supreme 
Court  in  tlie  fii-st  judicial  department,  entered  upon  an  order 
made  March  31,  1SS7,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  on  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  facts  are  sufficiently  stated  in 
the  opinion. 
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Wm.  II,  A  rnoux  for  appellant.  Mrs.  Saiiford  is  a  subsequent 
incumbrancer,  and  is  barred  by  the  proceedings  subsequent  to 
the  filing  of  the  Us  peiuleiu.  (Old  Code,  §  132 ;  Ostrom  v. 
McCatm,  21  How.  431 ;  Fuller  r.  Serihner,  70  N.  Y.  190;  16 
Hun,  130;  Cleveland  v.  Boreum,  24  N.  Y.  022.)  The  title 
of  the  defendant  to  the  premises  in  question  was  free  from  any 
and  all  defects  and  was  a  good,  valid  and  marketable  title. 
{Mosher  v.  Cochrane^  107  N.  Y.  35;  Sehennerho^m  v.  JVihh, 
2  Bosw.  161.) 

M.  A,  Kurslieedt  for  respondent.     By  the  Revised  Statutes 
of  this  state  the  legal  title  to  real  estate  cannot  pass  except  by  an 
instrument  under  seal.     (1    R.    S.   738,  §   137 ;    Warren   v. 
Lynch^  5  Johns.  239  ;    Jackson  v.  Wood^  12  id.  73 ;    Jackson 
V.  Wendell,  Id.  355  ;  Morse  v.  Salisbury,  48  N.  Y.  643 ;  Baird 
V.  Mayor,  etc,  96  id.  567-577 ;  Sherwood  v.  Ilaiiser^  94  id. 
626 ;  2  R.  S.  404,  §  62 ;  RochardN,  BoUer,  6  Daly,  460 ;  Bh 
of  EochesUr  v.  Gay,  2  Hill,  227;  Coit  v.  Milliken,  1  Denio, 
376 ;  Town  of  Solon  v.   TF.  8,  Bk,,  114  N.  Y.  132 ;   L.  R  [6 
C.  P.]  411 ;   Switzer  v.  Knapps,  10  Iowa,  72 ;  McCoy  v.  Cas- 
sidy.  96  Mo.  429,  433 ;    WlUtams  v.  Bass,  22  Vt.  352.;   Swii- 
zer  v.   Knapp,  10  Iowa,  75 ;    Ilerrick  v.  Malin,  22  Wend. 
388;  Jackson  v.   Osborn,  2  id.  555;  Smith  v.  McGoican,Z 
Barb.  404.)         A  purchaser  is  entitled  to  more  than  a  mere 
equitable  title  to  real  estate  which  he  has  contracted  to  buy. 
The  defendant  in  this  case  expressly  agreed  to  give  the  plain- 
tiffs a  proper  deed  for  the  conveying  and  assuring  to  them  the 
fee  simple  of  said  premises.     The  defendant  does  not  comply 
with  this  contract  by  simply  transferring  the  right  to  bring  a 
law   suit  to   obtain   a  conveyance.     {Flet^'her  v.   Button,  4 
N.  Y.  396;  BarweMw,  Jachnon,  9  id.  535;  S,  F.  C  8.  Bk.  v. 
8.  a  Soaety,  127  Mass.  516;   Shriver  v.  Sh-iver,  86  N.   Y. 
575  ;  Fleming  v.  Burnham,  100  id.  1,  10 ;  Adams  v.  Valen- 
tine,SZ   Fed.    Rep.   1;    Abbott  v.   James,  Hi  K    Y.    673; 
McPhersrm  v.  Smith,  49  Hun,  254;  Jordon   v.   Poilfo7i,  77 
N.   Y.   518;  Jefries  v.  Jefries,  117  Mass.   184;  M.  jE    C. 
Home  v.  Thompson,  108  N.  Y.  618 ;    JJhl  v.  Lmighran^  2  N. 
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Y.  Supp.  190.)     Mi's.  Sanford  wai     i 
action,  and  as  she  liolds  an  inclioa 
redeem  from  the  mortgage.     (  Wke 
Milh  V.  Van   Voorhies,  20  N.  Y. 
100,  §  44;  i¥:  Bh  v.  Thomsmi,  5i    \ 
Voarhie^,  22  id.  412;  Bell  v.  Ila 
Benton  v.  Nanny,  8  Barh.  618 ;     1    ! 
524,  529 ;  Ilitch^^ork  v,  Harringtor 
Torry^  7  id.  278 ;    Kittle  v.  Van 
Taggart  v.  Rogers^  49  Hun,  265  ;  11 
Code  Civ.  Pro.,  §S  379,  444 ;  Laws     = 
Laws  of  1877,  chap.  318  ;   Hay  den 
Buthr  V.    Toiallnmn,  38  Barb.  6    I 
N.  Y.  190;  Lamont  v.  Cheshire,  ^\ 

5  Duer,  ^^^ ;  Freeman  on  Judgmei  \ 
of  John  M.  Pinckney  excluded  was  »  i 
Civ.  Pro.,  §  835 ;  Eadman  v.  KdU 
rh  V.  Cain,  1  South  Kep. ;    Code  C 
V.  ^tna  Life  In^.  Co.,  99  X.  Y.     ( 

6  N.  Y.  Supp.  39S;  Tooley  v.  /^/<'( 

Bradley,  J.     The  purpose  of   t  i 
back  the  purchase-money  paid  by  tl  ; 
ant  upon  a  contract,   wliereby  tlie 
convey  to  them  certain  land  situatec 
and  the  alleged  ground  of  the  claim  : 
unable  to    convey   to  the   plaintiffs  • 
entitled  to  under  the  contract.     Tl  • 
which  the  defendant  claims  to  have, 
by  one  Howe  from  Catharine  A.  Fc  i 
the  first  day  of  December,  1870,  whei 
Howe.     That  conveyance  also  coven 
ant  by   contract   undertook  to  sell  i 
who  also  brought  an  action  against 
back  purchase-money. 

The  proposition,  urged  on  the  pai 
action,  that  the  title  taken  by  the  dt 
SicKiii^— VuuLXXTTL         M\ 
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tlie  alleged  ground  that  the  deed  from  Ferris  to  Rowe  was  not 
sealed,  has,  at  the  present  term  of  this  court,  been  determined 
in  Toddw  U,  D.  S.  /nst,^  this  defendant  upon  the  same  evidence 
a*s  that  presented  hy  the  record  here,  adversely  to  the  plaintiffs, 
and  therefore  will  have  no  further  consideration  on  this  i^eview. 
There  is,  however,  a  further  (piestion  in  the  present  case, 
which  requires  consideration.  In  May,  1874,  one  Clark, 
claiming  to  he  the  owner  of  the  premises,  made  to  one  Clapp 
a  mortgage  upon  them  to  secure  the  payment  of  S22,0()(), 
according  to  the  condition  of  a  bond  made  by  the  mortgagor 
to  mortgagee,  which  Ixuid  and  mortgage  were  duly  assigned 
by  Clapp  to  the  defendant,  and  that  afterwards,  and  in  July, 
1874,  the  defendant  brought  an  action  to  foreclose  the  mort- 
gage and  tiled  with  the  projx^r  clerk  the  summons  and  com- 
plaint with  a  notice  of  the  pendency  of  the  action.  The 
mortgagor,  (.lark,  and  one  Thomas  L.  Sanford  were  named 
as  defendants  in  the  foreclosure  action.  The  summons  was  in 
no  manner  sensed  upon  Clark,  nor  did  he  appear  in  the  action, 
Sanford  appeared  and  defended,  and,  amongst  other  matters, 
alleged  a  conveyance  of  the  premises  by  Clark  to  him.  The 
fact  was  that  he  had  a  deed  to  that  effect  in  his  |K)ssession  at 
the  time  of  the  connnencement  of  that  action.  It  was  not 
then  recorded,  nor  was  the  defendant  then  advised  that  sucli 
a  deed  had  been  made.  But  at  the  time  of  the  connnence- 
ment of  that  action  Sanford  had  a  wife,  Delia  A.  Sanford, 
who  was  not  made  a  party  therein.  The  question  arises  whether, 
in  view  of  the  fact  tiiat  Clark  was  not  served,  the  omission 
to  make  Mrs.  Sanford  a  party  defendant  in  the  foreclosure 
action  rendered  the  judgment  in  that  ac*tion  ineffectual  to  bar 
her  inchoate  right  of  dower.  Such  would  have  been  the  effect 
if  Clark  had  been  served  witli  the  summons  or  had  appeared 
in  the  action.  (Old  Code,  §  132;  Fuller  v.  Sen'hner,  76  N.  Y. 
190.)  This  is  on  the  pennitted  assumption  ( without  consider- 
ing the  effect  if  otherwise)  that  the  savings  institution  was  in 
no  manner  charged  with  notice  of  the  conveyance  to  Sanford 
at  the  time  of  the  commencement  of  that  action.     Assuming 

*Sec(nife,  page  337. 
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that  Clark  had  conveyed  his  interest  in  the  property,  he  was 
not  a  necessary  party  to  tlie  action  of  foreclosure,  but,  if  the 
action  had  been  brought  and  prosecuted  upon  that  assumption, 
it  was  necessary  to  make  those  deriving  any  title  or  interest  in 
it  from  his  conveyance  parties  defendant.  Prior  to  the  Code, 
the  failure  to  record  a  conveyance  made  subsequently  to  a 
mortgage  and  prior  to  the  conmiencement  of  an  action  for  its 
foreclosure  or  filing  Us  pendens^  did  not  obviate  the  necessity 
of  making  such  subsequent  grantee  a  party  defendant  to  bar 
his  right  of  redemption.  Those  not  made  parties,  and  thus 
affected  by  the  judgment,  were  purchasers  and  incumbrancers 
who  became  such  j)en(1ente  lite,  {IFalnes  v.  Becu-h^  3  John. 
Ch.  459;  Ilayden  v.  BueJder,  9  Paige,  512;  Butler  v.  To^n- 
Vmmn,  38  Barb.  641.) 

The  provisions  of  the  Code  so  modified  the  rule  as  to  make 
the  action  and  its  result  effectual  as  against  subsecpient  pur- 
chasei*8  and  incumbrancers,  whose  conveyances  are  not  recorded 
at  tlie  time  of  filing  the  notice  of  pendency  of  the  action. 
This  may  not  be  the  rule  wlien  a  plaintiff  in  such  action  has 
actual  notice  of  the  unrecorded  incumbrance  at  the  time  of  its 
commencement.  {Lamont  v.  Chenhtre^  65  N.  Y.  30.)  There 
is  no  occasion  here  to  consider  that  question.  It  was  con- 
templated by  the  provisions  referred  to  of  the  Code,  that 
those  whose  conveyances  or  incumbrances  appear  by  the 
record  should  be  made  parties  in  order  to  charge,  with  the 
result  of  the  action,  those  holding  under  them  not  made 
parties,  whose  interests  do  not  so  appear  of  record  at  the  time 
of  filing  such  notice.  That  is  to  say,  that  the  latter  should  be 
barred  by  charging  the  fonner  as  defendants  in  the  action. 
The .  fact,  therefore,  that  (lark  had  conveyed  the  property, 
did  not,  for  that  purpose,  obviate  the  necessity  of  serving  him 
with  the  summons  and  charging  him  by  the  decree  and  thus, 
through  him,  by  that  means  to  l)ind  any  person  not  made  a 
party,  who  had  by  his  unrecorded  conveyance  taken  any  right 
relating  to  the  title  to  the  premises.  It  may  be  assumed  that 
the  notice  was  duly  filed,  representing  Clark  as  a  party  defend- 
ant, but  that  of  itself  was  ineffectual  to  bar  Mrs.  Sanford's 
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right  of  redemption,  if  slie  took  any  such  right  through  or 
by  means  of  the  conveyance.  Sucli  result  was  dependent 
upon  effectuating  the  proceedings  in  the  action  against  him 
as  a  party  defendant.  Without  accomplishing  such  a  result, 
he  was  in  practical  effect  no  more  a  party  than  he  would  have 
been  if  his  name,  as  such,  had  not  appeared  in  the  summons. 
The  grantee,  Sanford,  in  the  conveyance  made  by  Clark  was 
served,  and  so  far  as  he  was  concerned  the  failure  to  serve 
Clark  had  no  importance,  and  its  only  consequence  has  relation 
to  Mrs.  Sanford,  and  the  effect  of  the  foreclosure  action,  the 
decree  and  its  execution,  if  executed,  upon  her  alleged 
inchoate  right  of  dower  in  the  premises.  Assuming,  as  we 
niay  for  the  purposes  of  this  review,  that  such  right  existed 
when  the  foreclosure  action  was  commenced,  it  was  the  subject 
of  her  protection  by  means  of  defense  or  any  other  adequate 
remedy  until  lawfully  barred.  {MUls  v.  Van  Vbarhies,  20  N. 
Y.  412  ;  Simar  v.  (Janaday^  53  N.  Y.  298;  Dentonv.  Nan/ny^ 
8  Barb.  618.) 

The  right  of  dower  is  not  derived  from  the  husband.  It  is 
a  right  at  common  law,  and  arises  by  reason  of  the  marriage, 
and  by  operation  of  law.  It  is  a  right  which  attaches  on  the 
land  when  the  seizin  and  the  marriage  relation  are  concurrent 
And  such  is  the  effect  of  the  statute.     (1  R  S.  740,  §  1.) 

When  it  was  essential,  under  an  early  statute  of  this  state, 
to  determine  the  relation  of  the  wife  to  the  grant  made  of 
land  to  her  husband,  it  was  held  that  the  \^dfe's  inchoate  right 
of  dower  vested  at  the  moment  of  the  grant  to  the  husband ; 
and  that  she  took  such  right,  constructively,  as  purchaser  from 
the  grantor.  {Sutliffw  Forgey^  1  Cow.  89;  5  id.  713;  Priest 
v.  CummingSy  20  Wend.  350 ;  Connolly  v.  Smithy  21  id*  61 ; 
Lawrence  v.  Miller^  2  X.  Y.  251.) 

And  inasmuch  as  Mrs.  Sanford  did  not  derive  her  inchoate 
right  of  dower  from  her  husband,  the  fact  that  he  was  a  party 
defendant  to  the  foreclosure  action,  did  not  operate  to  bar  or 
defeat  her  right  of  redemption.  In  view  of  the  apparent  situa- 
tion arising  from  the  failure  to  bar  this  alleged  right  of 
Mrs.  Sanford,  the  title  which  the  defendant  was  able  to  eon- 
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vey  to  the  plaintiffs  was  not  free  from  reasonable  doubt  and 
was  not  a  marketable  title  wliicli,  in  the  contemplation  of  the 
parties,  was  to  be  conveyed  in  performance  of  the  contfact. 

The  judgment  should  be  affirmed. 

All  concur,  except  Potteb  and  IIaigiit,  JJ.,  not  sitting. 

Judgment  affinned. 
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C'oLLis  P.  Huntington,   Respondents  i\  IIknry  G.  Attrill 
et  al.,  Appellant*^. 

In  an  action  against  an  officer  of  a  corporation,  incorporated  under  the  act 
of  1875  (Chap.  611,  Laws  of  1875),  providing  for  the  organization  of     I   ^^^   ^^^ 

certain  business  ^corporations,  to  enforce  the  liablility  for  a  debt  of  the     » 

corporation  imposed  by  said  act  (§21),  because  of  the  signing  of  a  cer- 
tificate or  report  false  in  a  material  representation  it  is  not  neces- 
sary to  show  knowledge  on  the  part  of  the  officer  at  the  time  of  signing  ; 
proof  that  the  writing  is  untrue,  "in  any  material  representation"  is 
sufficient. 

The  provision  of  said  act  giving  such  remedy,  is'  not  violative  of  the 
constitution. 

On  trial  of  such  an  action  the  jury  are  not  required  to  give  the  defend- 
ants the  benefit  of  any  reasonable  doubt,  in  the  sense  applicable  to 
criminals;  but  may  govern  their  action  in  reaching  a  result  by  the  fair 
preponderance  of  evidence. 

The  "fair  value"  contemplated  by  the  provision  of  said  act  (§  14),  prohibiting 

the  issuing  of  stock,  of  a  corporation  organized  under  it,  for  property, 

except  for  "property  actually  received  for  the  use  and  legitmate  purpose 

of  said  corporation,  at  its  fair  value"  is  that  which  the  property  has  at  the 

time  of  the  sale ;  it  is  not  dependent  upon  the  subsequent  success  or 

failure  of  the  investment,  further  than  that  result   may  have   been 

legitimately  within  evidential  contemplation  at  the  time  of  the  sale,  in 

view  of  the  uses  for  which  it  may  have  had  available  advantages  within 

itself. 
In  an  action  under  said  act,  against  directors  of  a  corporation  organized 

under  it,  the  alleged  false  representation  was  that  the  whole  capital 
stock,  $700,000,  had  been  fully  paid  in.  The  object  of  the  corporation, 
as  stated  in  its  certificate  of  organization,  was  the  purchase  of  lands  and 
building  thereon  a  seaside  hotel,  bath-houses,  etc.  It  appeared  that  the 
whole  stock  was  issued  to  A.,  one  of  the  defendants,  in  payment  for  120 
acres  of  land  on  the  sea  shore  which  was  conveyed,  subject  to  a  mort- 
gage of  $72,000,  the  payment  of  which  was  assumed  by  the  company. 
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This  land  was  part  of  140  acres  purcliased  by  A.  six  months  before  the 
organization  of  the  company,  and  in  contemplation  thereof,  for  $80,000, 
of  which  he  paid  $8,000  and  gave  the  said  mortgage  to  secure  the  balance. 
The  defendants  were  directors  of  the  company  at  the  time  of  the  convey- 
ance of  the  property  to  it.  The  land  had  no  known  market  value  at 
that  time,  or  intrinsic  value  of  large  amount,  disconnected  from  a  pur- 
pose to  make  a  use  of  it  such  as  was  contemplated.  Defendants  oflfered 
evidence  on  the  question  of  value,  based  upon  comparison  with  other  sea- 
side property  at  different  places,  which  was  objected  to  and  excluded. 
Held,  no  error. 

Opinions  of  witnesses  as  to  value,  founded  solely  upon  transjictions  in 
other  property  along  the  coast,  not  in  the  vicinity  of  that  in  question, 
w^as  excluded.     Ifeld,   no  error. 

Defendants  counsel  asked  the  court  to  charge  that  by  the  words  'at 
its  fair  value  "  in  said  act  was  meant"  the  fair  value  of  such  property  for 
the  uses  and  purposes  of  the  company  in  the  conduct  of  its  legitimate 
business,  and  not  the  actual  market  value  or  the  actual  instrinsic  value 
thereof  at  the  time  it  is  acquired."  In  response  the  court  stated  it  knew 
of  no  value  other  than  instrinsic  or  market  value,  and  then  charged  that 
the  jury  had  the  right  to  consider,  in  determining  the  fair  value,  its 
value  for  the  use  to  which  it  was  to  be  put  and  the  adaptability  of  it  to 
any  specific  purpose;  that  these  are  constitutent  elements  of  instrisic  value 
and  although  the  value  to  be  ascertained  was  at  the  time  of  the  sale,  any 
peculiar  advantages,  known  or  unknown,  and  which,  even  if  kno\%ni, 
would  make  it  advantageous  to  a  few  only,  properly  entered  into  the 
consideration.  Held,  no  error. 

The  debt  which  plaintiff  sought  to  recover  was  a  loan  negotiated  by  S., 
the  manager  of  the  company,  for  which  he  gave  his  own  note,  payable  to 
its  ortler  and  indorsed  by  him  in  the  name  of  the  company,  giving 
as  collateral,  mortgage  bonds  of  the  company.  Defendants  disputed  the 
authority  of  S.  to  make  the  loan  and  claimed  the  debt  was  not  that  of 
the  company.  Plaintiff  was  permitted  to  prove  entries  in  the  books  of 
the  corporation  in  relation  to  the  loan.  Held,  no  error;  tliat  the  evidence 
was  competent  to  show  the  company  had  the  benefit  of  the  loan,  as 
bearing  upon  the  question  as  to  whether  it  was  its  debt. 

In  response  to  a  request  by  defendants  to  charge  that  before  a  verdict 
could  be  found  for  plaintiff  the  jury  must  be  satisfied  by  affirmative  proof 
that  S.  was  authorized  to  indorse  the  name  of  the  company,  by  prior 
resolution  of  the  executive  committee  or  board  of  directors  or  by  ratifica 
tion,  by  resolution,  or  some  equivalent  act,  the  court  charged  that  the 
jury  must  find  either  prior  authority,  or  subsequent  ratification,  which 
could  be  evidenced  by  general  course  of  business  as  well  as  by  resolution 
Held,  no  error. 

Plaintiff  was  permitted  to  prove,  on  the  question  of  value,  that  the 
land  purchased,  with  extensive  improvements  thereon,  was  afterwards 
sold  at  judicial  sale  for  $175,000*.     Hdd,  no  error. 
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It  items  that  officers  assuming  the  responsibility  and  charged  with  the 
duties  of  the  management  of  the  business  of  a  corporation  are  chargeable 
with  knowledge  as  to  matters  which  are  open  to  observation  and  legiti- 
mately   subject  to  their  inspection  and  control. 

ikhenck  v.  Andreits  (57  N.  Y.  138);  Bof/nton  v.  Andrews  (63  N.  Y.  93); 
Douglass  v.  Ireland  (73  N.  Y.  100);  Pier  v.  Ilanmore,  (86  N.  Y.  95); 
BoHMll  V.  Grisitold  (89  N.  Y.  122),   distinguished. 

Reported  below  (42  Hun,  459). 

(Argued  December  6,  1889;  decided  January  28,  1890.) 

Appeal  from  judgment  of  theCTeiieral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  14,  1886,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  sufficiently 
stated  in  the  opinion. 

Ja?nes  C.  Carter  for  Henry  Y.  Attrill  appellant.  The  act  of 
1875,  and  prior  statutes  of  the  same  character,  are  not  within 
the  lawful  exercise  of  legislative  power  and  are  void.  (  Veeder 
V.  Baker,  83  N.  Y.  156 ;  Morawetz  on  Corp.  [2d  ed.],  §§  907, 
908, 909 ;  MHchell  v.  IIotcKkim,  48  Conn.  9 ;  Garriwn  v.  Ilcnoe^ 
17  N.  Y.  458  ;  M,  Bank  v.  Bliss,  35  id.  412  ;  Jones  v.  Barlow, 

62  id.  202 ;  Bruee  v.  Plait,  80  id.  379 ;  Pier  v.  Jlaxmnan, 
86  id.  95,  106;  Arthur  v.  Grimcold,  55  id.  400;  BonnM  v. 
Grimrold,  80  id.  128;  Bonnell  v.  Blake,  89  id.  122;  Con- 
stitution, art.  1,  §  5  ;  O,  i&  M,  R,  R,  Co.  v.  Lackey,  78  111.  55  ; 
Fletcher  v.  Peck,  5  Cranch.  135  ;  Wynehamer  v.  People,  13 
N.  Y.  378-390 ;  In  re  Z.  cfe  Co,  Bank,  20  id.  9  ;  Crawford  y. 
Lockwood,  9  How.  Pr.  547;  Cooley  on  Const.  Lim.  [5th  ed.  |  216.) 
If  the  twenty-first  section  of  the  act  of  1875  is  to  be  interpreted, 
as  the  Supreme  Court  has  in  a  recent  Aqgi^Hoh  {Torbett  v. 
Eaton,  49  Hun,  209),  interpreted  it,  namely,  as  imposing  the 
penalty  in  case  the  report  happens  to  be  in  fact  nntrue,  how- 
ever honestly  the  signers  may  have  believed  it  to  be  true,  the 
objection  of  constitutionality  would  scarcely  need  argument, 
but  the  interpretation  is  erroneous.  (Abbott's  L.  Diet.,  478 ; 
Schetick  v.  Andretm,  57  N.  Y.  133 ;  Boynion  v.  Andrews, 

63  id.  93.)     It  is  submitted  that  the  false  report  or  certificate 
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mentioned  in  the  twenty-first  section  of  this  act  means  one  whicb 
is  fraudulently  false ;  that  is  to  say,  not  merely  one  which  is  untrue 
to  the  knowledge  of  the  party  signing  it,  but  one  which  was  made 
for  some  affirmative  fraudulent  purpose.  (Kerr  on  Fraud  [2d 
Eng.  ed.],  3-5, 16-19  ;  Pier  v.  Hanmore,  m  N.  Y.  95  ;  Bo7wdl 
V.  GriswoM^  85  id.  122.)  Grave  errors  were  committed  in  the 
admission  and  exclusion  of  evidence  as  to  value  of  the  property. 
lie^d  V.  R.,  ir.  i&  O,  R  R,  Co.,  48  Ilun,  231 ;  St/iurm  v. 
Williams,  6  J.  &  S.  325.)  There  was  no  evidence  given 
which  would  furnish  any  just  support  for  the  finding  that  the 
defendants  knew  that  the  certificate  was  untrue  and  the  defend- 
ants' motion  to  dismiss  the  complaint,  or  to  direct  a  verdict  in 
their  favor,  should  have  been  granted.  {Boyntoii  v.  Andrews, 
63  N.  Y.  93 ;  Banjie/I  v.  GrisivoM,  89  id.  122.)  The  plain- 
tiffs were  permitted  to  prove,  and  this  by  hearsay  evidence 
derived  from  the  books  of  the  company,  w^hat  its  indebtedness 
was,  both  at  the  time  of  tlie  issue  of  stock  (April  27,  1880), 
and  also  at  the  time  of  the  filing  of  the  report  (July  1,  1880). 
A  two-fold  error  was  thus  committed.  The  fact  sought  to  be 
proved  was  inmiaterial,  but  dangerously  calculated  to  mislead ; 
and  the  evidence  was  incompetent  to  prove  the  fact.  (Whart. 
on  Ev.  [3d  ed.]  §  662;  Mudgett  v.  Ilawell,  33  Cal.  25 ;  BMe 
V.  Griswold,  103  K  Y.  429,  435  ;  Taylor  on  Ev.,  §  1781;  3 
K.  S.  738.)  The  refusal  of  the  court  to  charge  that  the  jury 
nmst  find  that  they  had  knowingly  and  intentionally  overvalued 
the  property,  and  that  they  nmst  find  that  they  dishsnestly  and 
fraudulently  overvalued  it  was  error.  (Pierv,  I/a/rmore,  S6 
N.  Y.  95;  Bmnell  v.  Gri&wold,  89  id.  122.)  The  court,  erred  in 
refusing  to  charge  that,  if  the  jury  possibly  believed  that  the 
statements  of  the  reports  were  true,  they  should  find  a  verdict  for 
the  defendants,  and  in  stating  that  the  plaintiffs  could  sustain  the 
burden  of  proof  imposed  upon  them  by  '*  a  fair  preponderance 
of  evidence."  (Whart.  Crim.  Ev.  §  "^330 ;  iV".  Y.  G.  Co.  v. 
Gl^ason,  7  Abb.  [N.  C]  334,  357.) 

Coles  Morris  for  Henry  Y.  Attrill  appellant.     There  was  a 
total  failure  of  competent  evidence,  as  against   these  defend- 
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ants,  to  prove  any  cause  of  action  I     i 
Eockaway  Beach  Improvement  Cor 
lander,  Edm.  S.  C.  470 ;  Code  Civ.     i 
V.  Ihnt,  50  :N.  Y.  474.)    The  mot 
plaint  or  to  direct  a  verdict  for  the     I 
made   at  tlie  close  of  the  case,  sh    i 
{Baule<;  v.  xV.  F.  cfe  //.  7?.  7?.  Co,,  5J    < 
Ward,  8  C.  B.  [N.  S.],  568 ;  Ilai/es 
K  Y.  259;  I>wight  v.   G.  Z.  Ins 
Schwinger  v.  Raymond,  105  id.   6- 
85  id.  464;  Mort-is  v.  TaleoU,  96  id. 
Eng.  Ecc.  K.  371,  391 ;  PollocJc,  v.      ' 
The  court  below  erred  in  allowing  t    t 
after  the  failure  of  the  company,  t    ; 
with  the  hotel  on  it,  which  had  cost     \ 
at  auction  for  $175,000.     {Schenek  v   r 
It  was  error  to  exclude  either  of  th 
Mr.  Attrlll  to  show  that  he  acted      i 
making  the  certificate,  which  is  th 
{Seymour  v.  Wilson,  14  N.  Y.  56  7 ;     ' 
id.  139  ;  Cortlandt  Covnty  v.  Herkii 
8t<jurin  v.  KeJIy,  88  id.  418.)     In  a  C£  < 
main  facts  necessary  for  the  plaintiff 
upon  the  evidence  on  behalf  of  the 
upon  the   whole  case,   the  jury   cou 
defendants,  and  their  verdict  could  r 
as  against  the  evidence  or  the  weight 
that  such  errors  cannot  he  overlooked 
{N.  Y.  G.  cfe  /.  Co,  V.  GUamn,  78  N. 
Crego,  7  N.  Y.  Supl.  86 ;  Shultz  v.  R ; 
M(mns  V.  TalcoU,  96  id.  100  ;  Green 
Stokes  V.  People,  53  id  183 ;  Smith  ^ 
630, 639.) 

Delos  McOurdy  for  William  R.  S( 
complaint   alleges  that  "  each  of  thd 
signed  and  verified  said  certificate  anc. 
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recorded,  knew  the  same  was  false ''  in  the  particulars  stated 
in  the  complaint.  This  was  a  necessary  allegation ;  and  in 
order  to  maintain  the  action  it  was  incumbent  upon  the  plain- 
tiff to  prove  affirmatively  facts  requisite  to  support  this  allega- 
tion of  the  complaint.  (Laws  of  1848,  §  12;  Laws  of  1875,  § 
21 ;  Bruce  v.  Piatt  80  N.  Y.  379 ;  Garrwon  v.  Jlowe,  17  id. 
458;  Miller  v.  WhiU,  50  id.  137;  W.  A,  Co.  v.  Barlxno,  63 
id.  62 ;  Cham  v.  Curtis,  113  U.  S.  452-403 ;  Stokes  v.  Sikh 
my,  9(J  N.  Y.  323 ;  Kiiox  v.  Baldwin,  80  id.  610 ;  Pier  v. 
George,  86  id.  613 ;  Stevens  v.  Foic,  83  id.  313 ;  Veeder  v. 
Baker,  lA.  156;  Easterly  w.  Barber,  (\5  id.  252;  TfW^?*  v. 
Suydarn,  64  id.  173;  P?Vr  v.  Ilanmore,  86  id.  95-103;  Bm- 
ndl  v.  Gr  is  wold,  89  id.  126  ;  Z.  ^'.  /.  Co.  v.  />ri?^^/,  90  id.  92; 
Douylam  v.  Ireland,  73  id.  100 ;  Brockway  v.  Ireland,  61 
How.  Pr.  372;  Srhenck  v.  Andrews,  57  N.  Y.  133;  Boynion 
V.  Am/rews,  63  id.  93 ;  Pi'V/*  v.  Geonje,  17  Ilun,  207 ;  Bonnell 
V.  Griswold,  ^>^  N.  Y.  294 ;  Thurher  v.  Thorn jyson,  21  Ilun, 474; 
irtirAv/z^^r/?  V.  Dalh'y,  51  N.  Y.  27-35  ;  Oberhind^r  v.  AS/>e/#«,45 
id.  175  ;  J/^t^>'  v.  Ammidown^  45  id.  169  ;  Marsh  v.  Falker,  40 
id.  562.)  It  was  manifesj^^  error  on  the  part  of  the  learned  trial 
judge  to  restrict  the  jury  to  a  determination  of  the  value  of 
the  land  on  the  10th  of  April,  1880,  when  Attrill  conveyed  it 
to  the  company,  and  to  exclude  from  the  jury  all  other  con- 
siderations affecting  its  value,  or  which  might  fairly  influence 
the  judgment  of  those  engaged  in  the  enterprise  as  to  its  actual 
value.  {Schenrk  v.  Andrews,  57  N.  Y.  142, 143,  144;  Boyn- 
ton  V.  Andrews,  63  id.  93;  Douglas  v.  Ireland,  73  id.  100; 
Broekway  v.  Ireland,  61  How.  373 ;  Thurher  v.  Thompson^ 
21  Ilun,  472 ;  I.  S.  /.  Co.  v.  Drexel,  90  N.  Y.  87 ;  Pier  v. 
Ilanmore,  86  id.  95.)  No  previous  authority  was  proved  to 
have  heen  given  B.  E.  Smith,  as  general  manager,  to  lx)rrow 
money  for  the  use  of  the  company,  execute  notes  therefor  and 
pledge  bonds  or  other  property  of  the  company  to  secure  the 
payment  of  these  notes ;  nor  was  any  subsequent  ratiiication 
or  acquiescence  on  the  part  of  the  company  shown.  Neither 
was  it  proved  that  the  money  borrowed  by  Smith,  and  for 
which  he  gave  these  notes,  was  applied  to  the  use  of  the  com- 
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pany,  nor  that  the  company  derived  any  benefit  therefrom,  or 
from  any  part  thereof.  {Queen  v.  S,  A.  R,  R.  Co,^  3  J.  &  S. 
154-159 ;  Alexander  v.  CauUwdi,  83  N.  Y.  480^85  ;  Bever- 
idge  v.  N.  T,  E,  R.  Co.,  112  id.  1 ;  McCuUough  v.  Mo»8,  3 
Denio,  567 ;  Niaga/ra  v.  Bachmcm,  66  N.  T.  262 ;  Bcmk  v. 
Clements,  2  Bosw.  600 ;  Peoples  Bk.  v.  8.  A.  R.  C,  Churchy 
109  N.  T.  512;  Ma7-vin  v.  Wilbur,  52  id.  270.) 

W.  W.  MacFarland  for  respondents.  1.  Directors  must 
know  that  the  certificates  made  by  them  are  true  at  their  peril. 
{TorleU  v.  Eaton,  17  N.  Y.  S.  K.  117;  113  K  Y.  623.) 

Bradley,  J.      The  action   was  brought  to  recover  the 
amount  of  a  debt  alleged  to  be  due  the  plaintiff  from  the 
Rockaway  Beach  Improvement  Company    (limited),  a  cor- 
poration created  pursuant  to  the  provisions  of  the  statute  pro- 
viding for  the  organization  and  regulation  of  certain  business 
corporations.     (Laws  of  1875,   chap.  611.)    The  defendants 
were  directors  of  the  company.    And  the  alleged  ground  of 
the  action  is  that  a  certificate  signed  by  them,  representing 
that   the  amount  of    the  capital  stock  of  the  corporation, 
amounting  to  $700,000,  was  fully  paid,  was  false  within  the 
meaning  of  the  statute,  which  provides  that  "  If  any  certifi-) 
cate  or  report'made,  or  public  notice  given,  by  the  officers  of] 
any  such  corporation,  shall  be  false  in  any  material  represent-  j 
ation,  all  the  officers  who  shall  have  signed  the  same,  shall  be  • 
jointly  and  severally  liable  for  all  the  debts  of  the  corporation,  \ 
contracted  while  they  are  officers  thereof."   (Id.  §  21 .)    The  cer-^ 
tificate  of  organization  was  filed  with  the  secretary  of  state, 
February  18, 1880,  in  which  it  was  stated  that  the  capital  stock 
would  be  $700,000,  divided  into  7,000  shares  of  $100  each; 
that  the  principal  business  office  would  be  at  Rockaway  Beach, 
N.  Y.;  and  that  the  object  for  which  the  company  was  to  be 
formed  and  the  nature  of  its  business,  were  the  purchase  of 
lands  and  the  building  of  a  hotel  thereon,  together  with  bath- 
houses, piers  and  a  theatre  and  such  other  accessories  as  were 
usual  or  necessary  for  the  completion  and  operation  of  the  hotel 
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business  at  a  seaside  watering  place.  This  to  be  done  at 
Rockaway  Beach,  in  Queens  county,  N.  Y.  Books  were 
opened,  pursuant  to  the  requisite  license,  for  subscriptions  to 
the  capital  stock  of  the  company,  the  full  amount  was  sub- 
scribed, and  afterwards  the  defendant  Attrill  by  deed  of  date 
April  1,  1880,  conveyed  to  the  corpomtion  about  120  acres  of 
land  situated  at  Rockaway  Beach,  in  the  town  of  Hempstead, 
county  of  Queens,  subject  to  a  mortgage  of  $72,000,  tlie  pay- 
ment of  which  was  assumed  by  the  company.  This  deed  was 
made  and  taken  in  payment  of  the  full  amount  of  the  capital 
stock,  no  part  of  which  was  paid  for  in  cash.  The  certificate, 
alleged  by  the  plaintiflE  to  have  been  false  was  made  by  the 
defendants  and  other  directors,  June  30th,  and  filed  about 
July  1,  1880,  in  which  they  represented  "that  the  amount  of 
capital  paid  in,  in  full,  is  the  sum  of  $700,000,  being  the  full 
amount  of  the  capital  stock  of  the  said  company."  The  value 
of  the  land  conveyed  by  Attrill  to  the  company  was  the 
subject  of  conflict  of  evidence  given  in  behalf  of  the  respect- 
ive parties,  and  the  conclusion  was  warranted  that  $700,000 
was  largely  in  excess  of  its  value,  the  view  of  the  trial  court 
was,  that  although  the  value  of  the  property  may  have  been 
less  than  the  amount  of  the  capital  stock,  in  payment  for 
which  it  was  taken  by  the  company,  that  fact  alone  did  not 
render  the  certificate  false  within  the  meaning  of  the  statute 
or  charge  the  defendants  with  liability,  but  it  was  dependent 
upon  the  further  fact  that  they  knew,  when  the  certificate  was 
made,  tliat  the  value  of  the  land  so  taken  was  materially  less 
than  the  amount  of  the  capital  stock,  and  thus  was  involved 
the  question  of  the  good  faith  of  the  defendants,  so  far  as  it 
had  relation  to  their  understanding  or  belief  of  the  equiva- 
lency or  otherwise  of  such  value  and  amount.  As  bearing 
upon  that  subject  it  appeared  by  evidence,  in  addition  to  the 
value,  that  in  July,  1879,  in  contemplation  of  the  organization 
of  this  company  and  for  the  purposes  before  mentioned,  the 
defendant  purchased  and  took  conveyance  of  140  acres  of  land, 
of  which  that  so  conveyed  to  the  company  was  a  portion,  for 
$80,000,  of  which  he  paid   $8,000  and  gave  the  mortgage 
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above  refen*ed  to,  to  secure  the  payment  of  the  residue  ot  the 
purchase-money.  It  was  also  contemplated  that  this  land  con- 
veyed to  the  company  should  constitute  in  the  outset  all  its 
property  and  assets,  and  that  the  means  to  carry  forward  the 
project  in  view  should  be  derived  from  the  sale  of  bonds  of 
the  company  secured  by  mortgage  upon  the  land.  It  was  to 
be  the  basis  for  the  revenue  to  meet  its  financial  requirements 
in  the  expensive  enterprise  in  view.  This  did  not  necessarily 
furnish  information  that  the  property  had  less  value  than  it 
was  in  the  certificate  represented  to  have,  but  the  fact  tliat  the 
purpose  was  to  so  greafly  burden  it  for  resources,  would  seem 
to  have  called  attention  to  its  ability  in  value  to  bear  it.  It 
evidently  was  tnown  to  the  defendants  that  the  value  of  the 
land,  whatever  it  was,  was  speculative  in  so  far  that  it  was 
dependent  upon  its  successful  availability  for  an  enterprise 
something  like  tliat  upon  which  the  movers  in  it  were  to  and 
did  enter.  It  could  not  be  said  to  have  had  either  a  market 
or  intrinsic  value  of  large  amount  disconnected  from  a  purpose 
to  make  such  a  use  of  it.  It  may  be  that  expectation  of  suc- 
cess enabled  the  defendants  to  believe  that  it  had  the  value 
which  they  so  represented  it  liad.  It  seems  by  what  followed 
that  such  belief,  if  it  existed,  was  unfomided.  No  later  than 
in  April,  1880,  the  company  had  incurred  liabilities  amounting 
to  upwards  of  $400,000,  which  on  the  first  of  July  following 
had  increased  to  $994,000,  without  any  means  to  pay  them, 
and  that  in  August,  1880,  its  property  was  taken  into  the 
custody  of  a  receiver  appointed  by  the  court  for  that  purpose. 
It  is  true  that  all  this  may  have  been  consistent  with  a  mere 
mistaken  belief,  or  error  in  judgment  of  the  defendants  and 
those  associated  with  them,  and  thus  they  might  be  relieved 
from  the  imputation  of  knowledge  that  the  value  certified  was 
excessive  or  that  they  purposely  misrepresented  it  There 
were  some  circumstances  which  might  be  construed  as  tending 
to  support  that  view.  The  property  was  situated  on  the  beach 
and  was  to  be  made  easily  accessible  to  the  people  of  the  cities 
of  New  York  and  Brooklyn,  by  means  of  a  then  projected 
railroad  (known  as  the  New  York,  Woodhaven  and  Kock- 
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away  Beach  railroad  which  was  afterwards  constructed)  run- 
ning  into  it,  which  may  have  been  supposed  to  make  that 
location  desirable  as  a  seaside  resort.  This  seemed  to  have  been 
one  of  the  leading  considerations  which  gave  inception  to  the 
enterprise.  This  railroad  project  was  said  to  be  under  the 
control  of  one  Smith,  who  was  actively  associated  with  defend- 
ant Attrill  in  the  outset,  and  who  became  the  manager  of  the 
business  of  the  company.  And  the  fact  that  Attrill  advanced 
considerable  money  to  start,  in  progress,  improvements  on  the 
property  was  a  circumstance  bearing  upon  the  question  of  his 
faith  in  the  movement,  although  he  expected  reimbursement 
from  the  company  of  his  advances.  And  the  same  may  be 
said  of  the  expenses  he  incurred  in  putting  gas-works  on  adja« 
cent  property,  the  practical  availability  of  which,  is  said  to 
have  been  somewhat  dependent  upon  the  use  to  be  made  of 
gas  for  light  upon  the  premises  m  question.  His  expectations, 
whatever  they  were,  had  importance  upon  the  question  so  far 
only,  as  they  had  a  bearing  upon  his  knowledge  or  belief  as  to 
the  value  of  the  property  at  the  time  of  the  sale  of  it  to  the 
company.  Its  then  value  was  the  measure  of  consideration 
which  the  company  had  the  right  to  pay  for  it  These 
defendants  were  directors  at  the  time  of  the  sale  and  convey 
ance  of  the  property  to  the  company.  They,  with  their  asso- 
ciates, had  the  responsibility  of  seeing  to  it  that  the  purchase- 
price  did  not  exceed  the  fair  value.  That  was  the  command 
of  the  statute.  (Id.  §  14.)  There  are  considerations  of  public 
concern  which  require  the  proper  discharge  of  duty  in  that 
respect,  so  fliat  the  appearances  given  'by  reports  and  certifi- 
cates, filed  pursuant  to  statute  and  representing  the  financial 
condition  of  corporations,  may  not  delusively  bring  to  them 
credit  to  the  prejudice  of  those  giving  it 

The  means  of  judging  of  the  knowledge  which  the  defend- 
ants had  and  upon  which  they  acted,  and  the  motive  by  which 
they  were  influenced,  must  be  derived  from  the  circumstances 
treating  those  persons  as  men  of  ordinary  discernment  and 
sagacity.  The  officers  assuming  the  responsibility  and  charged 
with  the  duties  of  the  management  of  the  business  of  corpora- 
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tions,  are  not  supposed  to  sluit  their  eyes  to  that  which  is 
open  to  obsei^vation  and  legitimately  subject  to  their  inspec- 
tion and  control.  The  defendant  Attrill  was  familiar  with  the 
property.  It  had  no  known  market  value.  The  sum  which 
constituted  the  consideration  of  the  sale  to  the  company  was 
in  some  sense  arbitrary,  governed,  perhaps,  by  tlie  amount 
which  it  was  assimied  the  contemplated  improvement  would 
cost ;  and  before  the  company  was  organized  he,  for  some 
reafion,  desired  to  be  relieved  from  his  situation  in  relation  to 
the  property.  He  says  this  was  because  Smith,  his  associate 
in  the  enterprise  and  who  was  to  take  half  the  profits  of  it, 
had  become  obnoxious  to  him.  But  the  relation  was  continued, 
and  Smith  was  made  manager  of  tlie  business  of  the  company. 
The  enterprise  may  have  been  treated  wlioUy  as  one  of  specu- 
lation, resting  on  expectation  and  dependent  upon  its  suc- 
cess. The  amount  for  which  the  property  was  handed  to 
the  corporation  was  large  in  comparison  with  the  sum  for 
which  it  was  purchased  by  the  defendant,  and  was  large  in 
fact.  The  circumstances,  some  of  which  have  not  beenspeciti* 
cally  referred  to,  were  suchafi  to  furnish  to  Attrill  information 
that  the  property  conveyed  by  him  to  the  company,  was  not 
worth  an  amount  equal  to  that  of  the  capital  stock,  and,  having  / 
found  that  it  was  not  worth  that  sum,  the  jury  were  warranted  ( 
in  finding  that,  at  the  time  he  signed  the  certificate,  he  knew 
that  sucli  consideration  was  considerably  in  excess  of  its  then  / 
value.  This  was  a  question  of  fact  upon  the  evidence,  which 
must  here  be  deemed  to  have  conclusively  been  detennined 
in  the  court  below.  If  such  knowledge  was  essential  to  the  \ 
liability  of  the  defendant^?,  it  is  not  clear  that  the  recovery  ^ 
against  tlie  defendant  Soutter  can  be  supported  in  view  of 
the  exception  taken  to  the  denial  of  the  motion  to  dismiss  the 
complaint  as  to  him.  He  never  had  seen  the  property  at  the 
time  the  certificate  was  made ;  had  taken  no  part  in  the  matter 
until  he  became  director,  and,  to  make  him  such,  he  was  pre- 
sented by  Attrill  with  fifty  shares  of  the  stock ;  and,  althougli  he 
knew  the  object  of  the  corporation,  w^as  fully  advised  of  the  con- 
templated enterprise,  and  understood  what  the  consideration  of 
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the  conveyance  to  the  company  was,  and  how  it  was  paid, 
those  facts  were  insufficient  lo  charge  liim  with  actual  knowl- 
edge that  the  consideration  was  in  excess  of  the  value  of  the 
property.  The  information  which  it  appears  he  had  was  con- 
sistent with  good  faith  so  far  it  was  dependent  upon  want  of 
actual  knowledge  on  his  part  in  that  raspect.  {SeheiicTc  v. 
Andrews^  57  N.  Y.  132;  BoynUm  v.  Andrews^  63  id.  93; 
Doiuflass  V.  Irel<ind,  73  id.  100;  Pter  v.  Ilanmore^  8r»  id. 
95;  BonneM  \,  GnmcdUl,  89  id.  122.)  The  cases  just  cited 
had  reference  to  certain  provisions  of  a  prior  statute  relat- 
ing to  corporations  for  manufacturing,  etc,  purposes,  in  which 
it  was  provided  that  ''If  any  certificate  or  report  made,  or 
public  notice  given,  by  the  officers  of  any  such  company, 
*  *  *  shall  be  false  in  any  material  representation,  all  the 
officers  who  shall  liave  signed  the  same,  knowing  it  to  be  false,  ^ 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  the 
company  contracted  while  they  are  stockholders  or  officers 
thereof."  (Laws  1848,  chap.  40,  §  15.)  It  is  seen  that  such  pro- 
vision is  substantially  like  that  first  above  mentioned,  except 
the  effect  given  to  it  by  the  use  of  the  words  "knowing  it  to 
be  false,"  which  were  omitted  in  the  latter.  The  construction 
of  section  21  of  the  ac»t  of  1 875,  in  \aew  of  the  omission  of  those 
words,  is  not  since  the  case  of  Torhett  v.  Eaton  (113 
K  Y.  623;  49  Ilmi,  209)  an  open  question.  That  action 
was  brought  by  a  creditor  of  tlie  American  Opera  Company 
(limited),  incorporated  under  the  act  of  1875,  against  a  director 
charging  that^an  annual  report  of  the  company  subscribed 
by  the  defendant  wa^  false.  The  question  arose  upon  demurrer 
to  the  answer  of  the  defendant  alleging  that  he  signed  the 
report  in  good  faith,  having  no  knowledge  or  informanion 
that  it  was  in  any  respect  untrue,  and  that  he  did  not  have 
any  reason  to  believe  it  to  be  untrue  in  any  respect ;  and  that 
he  exercised  proper  care  and  dilligence  before  he  signed  the 
report  to  ascertain  the  facts  set  forth  and  to  which  it  related. 
The  question  whether  knowledge  of  the  falsity  of  the  report 
was  essential  to  the  liability  of  the  defendant,  was  distinctly 
raised   and  the  sole  question  presented.     The  demurrer  was 
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^?^jpstained   upon  the   ground   tliat 
necessary,   but   tliat  the   fact  tha 
in  any  material   representation  w      i 
action  to  recover  a  debt  due  to  the  p 
And  in  affirming  the  judgment  the      i 
rilj  so  held,  altliough  it   does   not      | 
opinion   was    delivered   by  the   c« 
Supreme  Court  was  delivered   by       i 
sidering  distinctly   and  quite   fullj 
fitruction  and   effect  of  the   provisi 
which   the   right   to  maintain    the 
This  view  obviates  the  necessity  for  t 
the  exceptions  in  the  record,  and  lit    I 
question  is  concerned,  to  dispense  wit]    i 
of  the  suggestion  before  expressed  as    : 

Prior  to  1 853  a  manufacturing  cor]    i 
to  issue  stock  in  payment  for  propei 
then  provided  for  (Laws  1853,  chap, 
facilities  of  creating  corporations  foi    I 
in  the  act  of  1848  and  the  several    i 
mentarj'  acts  extending  its  provisio   • 
vision  there  were  opportunities  to  d 
^*^ase,  to  purchase  property  and  put 
capital,  amounting  to  many  times  t  i 
means  of  speculative  enterprise,  witl:  i 
the  debts  of  the  company  in  the  event  i 
success,  provided  the  projectors  and 
the  meaning  of  the  law.     That  metl 
poration,  is  evidently  more  likely  to  res 
ment,  and  to  work  more  prejudicial 
would  that  of  issuing  stock  for  cash  ; 
such  credit  as  the  company  may  have 
in  that  behalf,  to  purchase  property  f  i 

There  is  a  question  of  public  policj  , 
tive  consideration,  bearing  upon  the  sul 
made  for  the   creation   of  corporati 
powers.     It  may  have  been  in  view  o  I 
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lo  section  15  of  the  act  of  184^^,  tliat  the  clmngB  from  it,  in 

the  providon  of  HtTtioii  :21  of  the  act  of  1hS75,  wae  made.  It 
IR  evident  tliat  tlie  word  '*fal.sL*"  in  tlie  fonnor  etatnte  wa^  not 
treated  \iA  importing  knowledge  or  had  faith.  And,  rec<>g- 
nizing  that  fiict,  it  i^  urged  hy  the  learned  eotinsel  for  tlie 
defenrlantf?  that  tlie  assumption  shr»nl<l  not  be  indnlged  that 
the  panie  meaning  which  that  w<ird  hiid  in  that  titatnte  was 
intGiided  to  l>ei  applied  to  it  in  the  act  of  1875, 1>eeanse  it 
might  in  it-^  conee<]nence&  be  N:*rionIj  prejiidit'iai  to  ]iereoii8 
acting  iniKK^eiitly  and  in  good  faith.  But  it  may  be  observed 
that  while  liability  witliin  the  provirii(>n  in  question  is  iii  eome 
sense  jienal  in  chai"at*tcr,  it  may  have  been  intended  for  tlie 
protectirm  of  the  creditors  of  (HHiKirations.  created  pursuant  to 
that  fitatnte,  t^j  far  as  it  inight  l>e  done  against  tJie  dtduFive 
appearanrefi  ui  financial  condition,  a^  repre^Jented  by  the 
official  reiK>rt>^  and  certiiicates  of  those  charged  with  the  means 
of  knowletlge  to  make  and  the  duty  of  making  them,  and 
placing  them  on  tile,  wliei*e  they  may  l>e  8nl>jected  to  inspec- 
tion by  the  public.  For  that  pnrpc»se,  at  leajat^  the  elTeet  may 
be  deeme<3  salutary  of  a  legislative  pn» vision,  wbieii  would  be 
prod  net  tve  of  appreciation  of  duty,  and  the  faithful  discharge 
of  it  hy  those  reprei^^nting  bnsint?*^  cor[K>mtions  in  theexert*ise 
of  their  franchiscfA.  And  it  is  not  8eei^  that  the  prudence, 
requiHitc  tfi  protection  against  undue  jn^t^^nal  liability,  may 
not  be  exert*i,'ied  under  the  statute  without  serious  prejudioe  to 
legitimate  (*(jr]io!'ate  entiTprise. 

The  defendants  iilTered  evidence  a8  to  value  of  tbiss  based 
U]Km  cfimpariMiu  with  either  seaside  jm^pcity  at  different 
places,  ami  cNccptiiHi  was  taken  to  iti^  exclusion*  It  may  be 
that  sucli  evidence  wtuild  have  furnished  some  guide  for  esti- 
mate of  the  value  of  the  projK'i-ty,  but  might  not  Such 
evidence  Wfadd  present  collateral  issuer  which  might,  and 
very  likely  Muuhh  involve  a  variety  of  eonsidemtious  having 
relation  to  similarity  m  diffemnce,  and  to  advantages  and 
disadvantages  of  the  different  projiertiea  in  numerous  cespecte 
as  conipai^d  with  tliat  in  <picstiini.  It  is  <juite  well  settled 
tliat  evidence  of   that  clianw*ter   ib   not  admissible  ui>on  the 
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question  of  value  o.c  property  in  controversy.  {Gouge  v. 
Roberta^  63  N.  T.  619.)  And  the  same  may  be  said  of  the 
opinions  of  witnesses,  which  tlie  defendants  sought  to  intro- 
duce, founded  solely  upon  their  knowledge  of  transactions  in 
other  property  along  the  coast  and  not  in  the  vicinity  of  that 
in  question.  It  is  contended  that  such  a  rule  ought  not  to  be 
applied  to  this  case  because  the  property  was  without  a  market 
value,  and  its  value  was  dependent  upon  its  advantages  and 
capacity  for  development  and  improvement  as  a  place  ol  sea- 
side summer  resort,  on  the  plans  adopted  at  other  places,  such 
aa  Long  Branch,  Elberon^  Coney  Island  and  Wave  Crest,  to 
which  reference  would  likely  be  had  by  the  parties  who  had  in 
view  like  improvement  upon  the  premises  in  question,  and, 
therefore,  the  jury  should  be  advised  by  evidence  of  the 
information  which  a  purchaser  would  have  on  the  subject,  and 
of  the  facts  which  would  or  might  influence  him  and  his  opin- 
ion oi  the  value  of  the  property  for  such  purposes.  The 
adoption  of  such  a  rule  to  the  extent  claimed,  would  open  a 
wide  field  of  speculative  inquiry.  If,  however,  it  could  suc- 
cessfully be  affirmed  that  the  influence,  which  would  lead  one 
man  to  an  opinion,  would  be  the  common  judgment  of  all 
prudent  business  men,  there  would  be  much  force  in  the  sug- 
gestion that  the  jury  should  by  the  evidence  be  furnished  the 
opportunity  to  act  upon  such  information,  but  since  the  reasons 
and  influences  which  induce  speculative  enterprises,  may  be 
somewhat  peculiar  to  those  who  engage  in  them,  and  the  views 
of  comparative  advantages  widely  differ  in  respect  to  feasibility 
and  results,  it  seems  to  be  less  conservative  and  reliable,  as  a 
rule  of  evidence,  to  attempt  to  base  values  merely  upon  com- 
parison with  those  of  other  property  at  other  places,  resulting 
from  its  use,  profitable  or  unprofitable,  or  upon  opinions  which 
witnesses  may  have  formed  solely  on  the  relation  in  value  arising 
from  such  use,  and  which  they  may  assume  it  has  to  that  which 
is  the  subject  of  controversy.  The  results,  to  follow,  of  develops 
ment  and  use  of  the  latter  for  similar  purposes  must  be  some- 
what experimental  and  speculative.  The  conclusion  is  that 
there  was  no  error  in  the  rejection   of  the  evidence.     The 
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books  of  tlio  company  were  competest  as  evidence  so  far  as 
related  to  any  entries  legitimately  contained  in  them  and  so 
far  as  they  were  relevant  to  the  issues  on  trial.  {Alien  v.  Coiiy 
6  Hill,  318;  First  National  Bank  v.  TiscUUe,  84  N,  Y.  655; 
BlaJce  v.  Grisirold^  103  id.  429.)  It  is  not  apparent  that 
the  liabilities  of  the  company  in  April,  June,  and  the  first  of 
July,  1880,  had  any  l)earing  upon  the  question  of  value  of  the 
property.  But  upon  the  further  issue  acquiescently  tried, 
whether  the  defendants  were  chargeable  with  scienter  and  acted 
in  good  faith  in  respect  to  value  in  making  the  representation 
contained  in  the  certificate,  assuming  that  the  value  was  leas 
than  the  amount  of  tlie  stock,  the  evidence  may  have  had  some 
bearing,  although  slight.  The  entries  may  also  have  been  com- 
petent as  bearing  upon  the  issue  whether  the  debt  in  question 
was  that  of  the  company  inasmuch  as  that,  in  one  view  taken, 
may  have  been  dependent  upon  the  adoption  by  the  company 
of  the  course  of  business  as  conducted  by  Smith,  its  manager. 
Further  entries  in  the  books  of  the  company  were  also  intro- 
duced in  relation  to  the  fund  produced  by  the  loan  made  of 
the  plaintiff,  which  constituted  the  debt  to  recover  which  tins 
action  was  brought.  This  evidence  was  competent,  not  perhaps 
to  establish  the  fact  that  the  money  was  ])orrowed  of  him,  that 
was  proved  by  other  evidence,  but  to  sliow  that  the  company 
had  the  benefit  of  it,  as  bearing  u]K)n  tlie  disputed  question 
whether  it  was  the  debt  of  the  company.  Smith,  the  manage- 
of  the  company,  to  which  position  be  was  duly  appointed, 
made  the  loan  of  $100,000,  and  gave  the  plaintiff  his  note  for 
the  amount,  payable  to  its  order,  which  note  was  indorsed  by 
Smith,  as  such  manager,  in  the  name  of  the  company,  and  as 
collateral  security  for  its  payment,  he  deUvered,  with  the  note, 
mortgage  bonds  of  the  corporation.  It  was  contended  that  he 
had  no  authority  to  make  the  loan  for  the  company,  or  to 
indorse  for  it  the  note.  There  was  no  error  in  the  reception  of 
the  evidence  furnished  by  the  books.  It  appeared  by  evidence 
taken  subject  to  exception,  that  tlie  property,  with  improve- 
ments, was  afterwards  sold  at  judicial  sale  for  $175,000.  This 
evidence  was  admissible  on  the  question  of  value,  although  it  may 
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have  been  entitled  to  but  little  force  in  that  direction.  {Camp* 
beUv.  Wbodworth,  20  N.  Y.  499;  Hqfnum  v.  Conner,  76  K 
T-  121.) 

It  is  deemed  nnnecessary  to  refer  specifically  to  the  evidence 
on  the  subject,  but  it  was  sufficient  to  permit  the  court  to  sub- 
mit, as  it  did,  to  the  jury  the  question  whether  the  debt,  to 
recover  which  this  action  was  brought,  was  that  of  the 
company.  In  response  to  the  request  to  charge,  that  before  a 
verdict  could  be  found  for  the  plaintiff,  the  jury  must  be 
satisfied  by  affirmative  proof  that  Smith  was  authorized  to 
indorse  the  name  of  the  company  on  the  note,  by  prior  resolu- 
tion of  the  executive  committee  or  by  the  board  of  directors  or 
by  ratification,  by  resolution,  or  some  equivalent  act  of  such 
comniittee  or  board,  the  court  charged  substantially  that  the 
jury,  to  peach  such  result,  must  find  either  prior  authority  or 
subsequent  ratification,  and  that  it  could  be  evidenced  by 
general  course  of  business  as  well  as  by  resolution.  There 
was  no  error  in  this  charge,  and  the  exception  to  the  refusal 
to  charge  as  requested  was  not  well  taken. 

The  defendants'  counsel  requested  the  court  to  charge 
*^at  by  the  words  '  at  its  fair  value '  in  section  14  of  the  act,  is  \ 
meant  the  fair  value  of  such  property  for  the  uses  and  pup- 
poses  of  the  company  in  the  conduct  of  its  legitimate  business 
and  not  the  actual  market  value  or  the  actual  intrinsic  value 
thereof  at  the  time  it  is  acquired  by  the  company,"  and  com- 
plain of  the  modification  made  by  the  trial  justice  in  response^ 
to  the  request,  that  he  knew  of  no  value  other  than  instrinsic 
or  market  value,  and  then  proceeded  to  charge  the  jury  to  the 
effect  that  they  had  the  right  to  consider,  in  determining  the 
fair  value  of  the  property,  its  value  for  the  use  to  which  it 
was  to  be  put,  and  the  adaptability  of  it  to  any  specific  purpose, 
that  they  are  constituent  elements  of  instrinsic  value,  and 
although  the  value  to  be  ascertained  by  the  jury  was  that,  at 
the  time  of  the  sale  and  conveyance  to  the  company,  any 
peculiar  advantages,  known  or  unknown,  and  even  if  known 
would  make  it  advantageous  to  a  few  only,  properly  enter  into 
consideration  and  go  to  make  up  the  value  as  of  that  time,. 
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There  was  no  error  in  the  modification  or  in  the  refusal  to 
charge  as  requested.  The  fair  value  contemplated  by  the 
statute  is  that  which  the  property  had  at  the  time  of  the  sale 
and  which  constituted  the  consideration  upon  which  the  sub- 
scription to  the  capital  stock  of  the  company  was  satisfied. 
Then  was  the  time  the  estimate  of  the  value  must,  for  that 
purpose,  be  deemed  to  have  been  made.  It  could  not  be 
dependent  upon  subsequent  success  or  failure  of  the  invest- 
ment further  than  such  result  may  have  been  legitimately 
within  evidential  contemplation  at  the  time  of  the  sale  in 
view  of  the  uses,  for  which  it  may  have  had  available  advan- 
tages within  itself.  This  was  fairly  submitted  by  the  court  to 
the  consideration  of  the  jury. 

The  jury  were  properly  not  required  to  give  the  defendants 
the  benefit  of  all  reasonable  doubts,  in  the  sense  applicable  to 
criminal  cases,  but  were  permitted  to  govern  their  action  in 
rea<3hing  a  result  by  a  fair  preponderance  of  evidence.  {People 
V.  Briggs,  114  K  Y.  56.) 

Nor  is  any  force,  applicable  to  this  case,  seen  in  the  conten- 
tion of  the  learned  counsel  for  the  defendants,  that  the  statute 
giving  the  remedy  for  the  relief  sought  is  in  violation  of  the  Con- 
stitution. The  corporate  franchise  is  taken  subject  to  the  terms 
and  conditions  of  the  statute,  and  those  who  take  the  privileges 
to  be  derived  from  a  corporation  and  undertake  its  manage- 
ment do  so  voluntarily.  They  assume  the  duties  incident  to 
it  and  the  statutory  responsibilities  which  result  from  failure 
to  observe  and  perform  those  duties. 

No  other  question  seems  to  require  the  expression  of 
consideration. 

The  judgment  should  be  affirmed. 

All  concur,  except  Potter,  J.,  dissenting. 

Judgment  affirmed. 
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Alfkedekiok  S.  Hatch,  Respondent,  v.  Henry  Y.  Attrill 
et  al.,  Appellants. 

In  an  action  against  the  directors  of  a  corporation,  organized  under  the 
act  of  1875  (Cliap.  611,  Laws  of  1875 ),  providing  for  the  organization 
of  certain  business  corporations,  to  recover  a  debt  of  the  corporation, 
on  the  ground  that  defendants  had  signed  a  certificate,  stating  that 
the  capital  stock  had  been  paid  in,  which  was  false,  a  r'^port  was  offered 
in  evidence  by  plaintiff,  which  was  signed  by  the  commissioners, 
to  whom  a  license  to  open  books  for  subscription  to  the  capital  was 
issued,  which  stated  that  the  books  were  opened  for  subscriptions  to  the 
stock ;  that  certain  persons  subscribed,  each  one  at  the  time  paying  in  cash 
ten  percent  of  the  par  value  of  each  share  so  subscribed  for;  that  at  least 
one-half  of  the  stock  was  subscribed  in  accordance  with  the  statute,and  that 
a  meeting  was  then  called,  by-laws  made  and  directors  of  the  cx)mpany 
elected.  Defendants  were  two  of  those  commissioners.  Objection  was 
made  to  so  much  of  this  report  as  related  to  the  action  of  the  commission  ; 
this  was  overruled.  It  afterwards  appeared,  but  had  not  then  been  shown, 
that  ten  per  cent  of  the  subscription  had  been  paid  in  cash.  Jleid, 
that  the  reception  of  the  evidence  was  not  error ;  that  the  report  was 
part  of  the  statutory  proceed uigs  to  complete  tlie  organization  of  the 
company  and  was  competent. 

The  whole  stock  of  the  company  was  issued  in  payment  for  a  piece  of  land 
conveyed  to  the  company  by  defendant  A.,  wliich  plaintiff  claimed 
was  of  much  less  value  than  the  amount  of  the  stock.  One  of  the 
plaintiff's  witnesses  gave,  without  objection,  his  opinion  as  to  the 
value  of  the  property  so  conveyed;  after  his  cross-examination  defend- 
ant's counsel  moved  to  strike. out  this  evidence  as  incompetent.  Tliis 
motion  was  denied.  Held,  no  error ;  that  the  niling  was  within  the 
discretion  of  the  court;  that  if  the  effect  of  tlie  cross-examination  upon 
the  question  of  value  was  such  that  it  was  not  entitled  to  any  consider- 
ation, defendant's  counsel  had  the  right  to  have  the  jury  so  instructed  by 
charge  of  the  court,  but  not  to  have  it  stricken  out  on  motion. 

Defendants  offered  to  show  that  the  certificate  m  question  was  filed  in  con- 
sequence of  a  suggestion  of  F.,  one  of  the  original  plaintiffs,  that  one 
should  be  made  and  filed,  for  the  purpose  of  relieving  defendant  A.  from 
liability  under  the  statute,  which  provides,  that  the  stockholders  shall  be 
severally  individually  liable  to  the  creditors  of  the  company  to  an  amount 
equal  to  that  of  stock  held  by  them  respectively,  for  all  debts  and  con- 
contracts  of  such  company,  until  the  whole  amount  of  the  capital  stock  has 
been  paid  in  and  a  certificate  thereof  been  made  an' i  recorded.  (§  37.)  The 
certificate  filed  made  no  reference  to  the  property;  this  evidence  was 
objected  to  and  excluded.  Held,  no  error;  thai  it  did  not  tend  to  show 
acquiescence  of  F.  in  the  truth  of  the  certificate;  nor  could  it  be  inferred 
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from  it,  that  a  false  certificate  was  within  his  contemplation,  but  rather^ 
that  the  requisite  statutory  certificate  should  be  made. 
After  the  jury  retired  they  were  directed  by  the  court,  with  the  consent 
of  the  parties,  to  bring  in  a  sealed  verdict  the  next  morning,  if  they 
agreed  in  the  meantime.  They  then  presented  a  sealed  Terdict  for 
plaintiff  for  $50,000 ;  the  amount  of  the  company's  indebtedness  to  him 
was  $168,695.31.  The  court  refused  to  receive  the  verdict  and  directed 
the  jury  to  again  retire  and  instructed  them,  that  if  they  found  a  verdict 
for  the  plaintiffs,  to  find  it  for  the  full  amount  claimed,  which  they  did. 
Held,  no  error;  that  the  question  as  to  whether  or  not  plaintiff  was  entitled 
to  recover,  was  one  of  fact  for  the  jury,  but  when  this  was  found  for  the 
plaintiff,  the  measure  of  damages  was  the  amount  of  the  debt,  and  this 
he  was  entitled  to  recover;  that  the  court  had  power  to  refuse  to  receive 
a  verdict,  which  was  not  such  a  one  as  the  jury  was  legally  at  liberty  to 
render,  and  before  it  was  recorded,  to  send  the  jury  back  to  reconsider  it. 

(Argued  December  6,  1889;  decided  January  28,  1890.) 

Appeal  from  judgment  of  tlie  Geiieml  Tenn  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  the  second  Monday  of  May,  1886,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  on  a  verdict. 

The  nature  of  the  action  and  the  facts  are  sufficientlv  stated 
in  the  opinion. 

James  (7.  Carter  for  Henry  Y.  Attrill,  appellant.  Grave 
errors  were  committed  in  the  admission  and  exclusion  of  evi- 
dence as  to  value  of  the  property.  {Reed  v.  Borrve^  48  Henry 
231 5  Sthurni  v.  WUliarns,  38  N.  Y.  Super.  325.) 

Coles  Morris  for  Henry  Y.  Attrill,  appellant.  The  motions 
to  dismiss  the  complaint  or  to  dil'ect  a  verdict  for  the  defend- 
ant8,  which  were  made  at  the  close  of  the  case,  should  have 
been  granted.  {Cotton  v.  Wood,  8  C.  B.  [N.  S.],  568  ;  Hayes 
V.  F.  S.  S.  R.  li.  Co,,  97  K  Y.  259 ;  Dwight  v.  (7,  Z.  /«*. 
Co.,  103  id.  358,  359;  Ba'tdec  v.  N.  Y.  cfe  H.  H.  B.  Co.,  59 
id.  365 ;  Schmimger  v.  Raymond,  105  id.  648 ;  ShxtUz  v. 
Hoagland,  85  N.  Y.  464;  Morris  v.  TalmU,  96  id.  100; 
DUlon  V.  Dillon,  7  Eng.  Eccl.  Kep.  391 ;  PoUock  v.  PoU4)ck, 
71  N.  Y.  142.)  Under  the  circumstances  of  this  case,  it  ia 
impossible  to  say  that  the  defendants  were  not  injured  by  the 
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erroneous  rulings  and  instructions  to  tlie  jury,  to  which 
exceptions  were  taken.  (iV\  Y.  G.  cfe  /.  Co,  v.  GUmon^  78 
N.  Y.  514^517;  Smith  v.  Crego,  7  N.  Y.  Supl.  86 ;  Shultz  v. 
Hoaglivnd,  85  N.  Y.  464 ;  Morris  v.  Talcott,  96  id.  100 ; 
Green  v.  White,  37  id.  405;  Stokes  v.  People,  53  id.  183; 
Smith  V.  Shoemaket\  17  Wall.  630.)  The  learned  trial  judge 
also  erred  in  refusing  to  receive  the  sealed  verdict  which  the 
jury  rendered  in  favor  of  the  plaintiflEs  for  $50,000,  and  the 
exception  by  the  defendants  to  such  refusal  was  well  taken. 
{SuUiffY,  Gilbert,  8  Ohio,  405;  Warner  \.  N.  T.  C.  R.  R. 
Co,,  52  N.  Y.  437.)  The  learned  trial  judge  also  erred  in 
giving  instructions,  as  he  did,  to  the  jury  in  the  absence  of 
the  counsel  for  the  defendants,  after  refusing  to  receive  the 
sealed  verdict  and  before  he  directed  them  again  to  retire, 
(ir.  T,  B,  A  L,  Co,  V.  Mix,  51  K  Y.  558 ;  Camphdl  v. 
BeckM,  8  Ohio  St.  210.) 

Ddo8  Mc Curdy  for  William  K.  Soutter,  appellant. 

W,  W.  MacFarland  for  respondent.  The  riding  excluding 
the  testimony  of  Attrill  as  to  a  statement  made  to  liim  by  Fisk, 
originally  one  of  the  plaintiflFs,  was  proper.  (Lindley  on  Part. 
307,  309,  412;  Wetmore  v.  Porter,  92  N.  Y.  82;  JTi^ig  v. 
Sarri-a,  69  id.  28 ;  Calkhis  v.  Smith,  48  id.  614 ;  Menagh  v. 
Whitehall,  46  id,  143 ;  Crooh  v.  Riiuhkopf,  105  id.  476.) 
Evidence  as  to  the  company's  financial  condition  was  relevant, 
material  and  part  of  the  res  gestae,  {F,  Nat,  Bk.  v.  Tisdale, 
84  N.  Y  655;  Humphrey  v.  People,  18  Hun,  393;  AHen 
V.   Coit,  6  Hill,  318 ;  Ifeath  v.  Coming,  3  Paige,  566.) 

Bradley,  J.  The  purpose  of  this  action  was  to  recover  the 
amount  of  a  debt  alleged  to  be  due  to  the  plaintiff  from  the 
Rockaway  Beach  Improvement  Company  (limited),  a  cor- 
poration organized  pursuant  to  the  general  act  providing  for 
the  organization  and  regulation  of  certain  business  corporar 
tions.  (Laws  1875,  chap.  611.)  The  defendants  were 
directors  of  the  company,  and  the  alleged  ground  of  the 
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action  is  tliat  a  certificate  signed  by  them,  representing  that 
tlie  amount  of  the  capital  stock  of  the  company,  amounting  to 
$700,000,  was  fully  paid,  was  false;  and  that  they  were 
charged  with  liability  by  the  statute  which  provides  that, 
"  If  any  certificate  or  report  made,  or  public  notice  given,  by 
the  officers  of  any  such  corporation  shall  be  false  in  any 
material  representation,  all  the  officers  who  sliall  have  signed 
the  same  shall  be  jointly  and  severally  liable  for  all  the  debts 
of  the  corporation  contracted  wliile  they  are  officers  thereof 
(M§21.) 

The  payment  for  the  capital  stock  was  made  by  the  con- 
veyance by  defendant  Attrill  to  the  company  of  120  acres  of 
land  subject  to  a  mortgage  of  $72,000.  And  tha  alleged 
falsity  of  the  certificate  was  in  the  fact,  as  also  alleged,  that 
the  value  of  the  land  so  conveyed  was  much  less  than  the 
amount  of  the  stock.  The  certificate  in  question  here  is  the 
same,  and  the  facts  on  the  merits  are,  in  all  respects,  substan- 
tially so  in  this  case  as  in  that  of  Huntington  v.  The  Same 
Defendants^  decided  at  the  present  session  of  this  court.* 
For  a  more  particular  statement  of  the  facts,  and  for  the  views 
of  the  court  upon  the  legal  propositions  presented,  reference 
may  be  had  to  the  opinion  of  the  court  in  the  Iluntmgton 
case.  There  are  a  few  additional  questions  arising  upon 
exceptions  in  this  case.  They  will  be  considered.  The 
statute  provides  that,  on  filing  the  certificate  with  a  view  to 
the  formation  of  a  corporation,  the  secretary  of  state  shall 
issue  a  license  to  the  persons  making  the  certificate,  empower- 
ing them,  as  commissionei-s,  to  open  books  for  subscription  to 
the  capital  stock ;  that  the  commissioners  shall  proceed  to 
open  books  for  that  purpose,  and  no  subscription  shall  be 
received  unless  at  the  time  of  making  it,  the  subscriber  pay  to 
the  commissioners  ten  per  cent  of  the  par  value  of  the  stock 
subscribed  for  in  cash ;  and  that  when  one-half  of  the  capital 
stock  has  been  subscribed,  the  commissioners  shall  call  a 
meeting  of  the  subscribers  for  the  purpose  of  adopting  by-laws 
♦for  and  electing  directors  of  the  corporation.     {Id.  §§  4, 5.) 

♦Note,  ante,  p.  365. 
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The  commiBsionera  to  whom  the  license  was  issued  made  their 
report,  by  which  it  was  made  to  appear  that  books  were 
o|)ened  for  subscriptions  to  the  stock  of  the  company,  and, 
after  stating  them,  added  that  at  the  time  of  making  the  sub- 
scription, eacli  subscriber  paid  in  cash  ten  per  cent  of  the  par 
value  of  each  and  every  share  subscribed  for  by  him ;  and 
that  at  least  one-half  of  the  capital  stock  was  subscribed  in 
accordance  with  the  statute,  and  then  proceeded  to  state  that 
a  meeting  was  called,  by-laws  made  and  directors  of  the  com- 
pany elected.  The  defendants  were  two  of  those  commission- 
ers, and,  with  others,  signed  the  report.  Upon  the  trial  that 
report  was,  by  the  plaintiff,  offered  in  evidence.  Objection  was 
made  to  so  much  of  it  as  related  to  the  action  of  the  commis- 
sion, and  exception  was  taken  to  its  reception.  This  report 
was  within  the  statutory  proceeding  to  complete  the  organiza- 
tion of  the  company,  and  was  competent,  although,  perhaps, 
in  view  of  the  pleadings,  unnecessary,  but  the  objection  was 
not  taken  on  that  ground,  or  to  it,  as  a  whole.  The  fact  that 
ten  per  cent  of  the  subscriptions  was  not  paid  in  cash,  had  not 
appeared  when  this  evidence  was  introduced.  The  exception 
was  not  well  taken. 

A  witness  called  on  the  part  of  the  plaintiff  gave,  without 
objection,  his  opinion  of  the  value  of  the  property  in  question, 
and,  following  his  cross-examination,  a  motion  made  by  the 
defendants'  counsel  to  strike  out  the  evidence  of  the  witness 
as  incompetent  was  denied  and  exception  taken.  There  was 
no  en*or  in  that  ruling.  If  the  effect  of  the  cross-examination 
upon  the  evidence  of  the  witness  on  the  question  of  value  was 
such  tliat  it  was  not  entitled  to  any  consideration,  the  defend- 
ants' counsel  had  the  right  to  have  the  jury  so  instructed  by 
the  charge  of  the  court,  but  not  to  have  it  stricken  out  on 
motion.  The  most  that  can  be  said  on  the  defendants'  view 
of  the  evidence,  is  that  the  ruling  was  within  the  discretion  of 
the  court.  {Gawtry  v.  Docme^  51  N.  Y.  84 ;  Marks  v.  King^ 
64  id.  628 ;  P  latner  v.  P  latner^  78  id.  91 ;  Stokes  v.  Johnson^ 
57  id.  673.) 

The  defendants  offered  to  show  that  the  certificate  in  ques- 
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tion  was  filed  at  tlie  suggestion  of  Mr.  Fisk,  who  ^waa  originallj 
one  of  the  plaintifis  in  this  action,  for  the  purpose  of  reHeving 
defendant  Attrill  from  liability  under  the  statute,  and  excep- 
tion was  taken  to  the  exclusion  of  the  evidence.  It  niay  be 
observed  that  the  statute  provides  that  the  Btockliolders  shaD 
be  severally  individually  Uable  to  the  creditors  of  the  companj 
to  an  amount  equal  to  that  of  stock  held  by  tliein  respectively 
for  all  debts  and  contracts  of  such  company,  until  the  whole 
amount  of  the  capital  stock  has  been  paid  in  and  a  certificate 
thereof  has  been  made  and  recorded.  (Id.  §  37.)  This  evi- 
dently was  the  provision  referred  to  in  the  proposed  pr(K>f. 
And  it  is  contended  that  the  evidence  so  offered  would  tend  to 
prove  acquiescence  of  Fisk  in  the  truth  of  the  certificate,  and 
have  a  bearing  upon  the  valuation  put  upon  the  property  by 
the  defendants.  It  is  not  seen  how  any  such  inference  could 
be  derived  from  the  evidence  offered.  The  certificate  niake^ 
no  reference  to  the  property,  nor  could  it  be  inferred  by  such 
evidence  that  a  faTse  certificate  was  within  the  contemplation 
of  Fisk,  but  rather  that  the  riMiuisite  statutory  certificate  would 
l)e  made.  Upon  that  assumption  the  suggestion  was  a  wise 
one.  It  is  not  seen  that  the  evidence  could  have  had  any 
relevancy  to  the  advantage  of  the  defendants  upon  any  que^ 
tion  in  this  case. 

'  The  further  question  had  i-elation  to  the  rendition  of  tbe 
verdict.  Sometime  after  the  jury  retired  for  deliberation,  tliey 
were  directed  by  the  court  to  bring  in  a  sealed  verdict  the  next 
morning  if  they  agreed  in  the  meantime.  They  did  then  pre- 
sent to  the  court  a  sealed  verdict  in  favor  of  the  plaintiflEs  for 
$50,000.  Upon  opening  it,  the  court  informed  the  jury  that 
it  could  not  receive  such  a  verdict,  refused  to  do  so,  and 
directed  the  jury  to  again  retire,  and  instructed  theni  that  if 
they  found  a  verdict  for  the  plaintiffs  to  find  it  for  the  full 
amount  claimed.  The  jury  retired  and  afterwards  returned 
into  court  and  rendered  a  verdict  of  $163,695.31.  The  direc- 
tion that  the  jury  seal  their  verdict  was  given  in  the  evening, 
with  the  consent  of  the  parties,  and  the  court  was  then 
adjourned  until  the  next  morning,  which  was  Thanksgiving, 
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and  it  was  understood  that  tlie  court  should  receive  the  verdict 
in  the  morning,  and  that  all  motions  would  be  reserved  until  a 
subsequent  day.  The  defendants'  counsel  afterwards  appeared 
in  court  and  excepted  to  the  refusal  of  the  court  to  receive  the 
\^erdict  as  first  found  by  the  jury.  The  amount  of  the  debt 
due  the  plaintiff  M^as  that  for  which  the  verdict  was  finally 
rendered.  That  was  not  questioned.  Whether  or  not  the 
plaintiff  was  entitled  to  recover  any  sum  against  the  defend- 
ants, was  a  question  of  fact  for  the  jury,  but  in  the  event  they 
found  for  the  plaintiff  the  amount  of  the  debt  was  the  measure 
of  recovery.  When,  therefore,  the  jury  found  that  the  plain- 
tiff was  entitled  to  recover,  their  further  duty  was  plain.  The 
court  refused  to  receive  the  verdict  as  first  found,  because  it 
was  not  such  an  one  as  the  jury,  under  the  instructions  of  the 
court,  legally  were  at  liberty  to  render,  and  they  were  sent 
back  to  reconsider  the  verdict,  so  far  as  it  related  to  the  question 
of  fact,  with  directions  as  to  the  amount  of  it  in  the  event  they 
found  for  the  plaintiff.  In  that  respect  and  in  such  event  it 
was  matter  of  correction  of  a  mistake.  The  province  of  the 
jury  was  not  to  any  extent  invaded  by  this  action  of  the  court. 
And  before  the  verdict  was  recorded,  it  was  within  the  recog- 
nized power  of  the  court  for  the  purpose,  and  as  done  in  this 
instance,  to  send  the  jury  back  to  reconsider  their  verdict. 
(  Warner  v.  JV^.  Y.  a  12.  R.  Co.,  52  K  Y.  43T.) 
-  The  judgment  should  be  afl[irmed. 

All  concur,  except  Potteb,  J.,  dissenting. 

Judgment  aflSrmed.  |  ^is  ssel 

166      S4 


The  Mayor,  Aldermen  and  Commonalty  of  the  Crrr  op 
New  York,  Eespondent,  7'.  The  Eighth  Avenue  Eailboad 
Company,  Appellant. 

In  1851  plaintiff  entered  into  a  contract  with  P.  and  others,  under  which 
they  were  authorized,  and  the  consent  of  plaintiff's  common  council  was 
given  them,  to  construct  and  operate  a  horse  railroad  through  certain 
streets  in  the  city  of  New  York,  each  of  its  cars  to  be  annually  licensed 
by  the  mayor,  and  such  annual  fee  to  be  paid  therefor  as  the  common 
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council  might  determine.  The  company  was  oTgamzed  and  the  road  in 
part  constructed  prior  to  the  passage  of  the  street  railroad  act  of  1854 
(Chap.  140  of  the  Laws  of  1854).  In  1855,  the  company  was  incorporated 
under  and  by  virtue  of  the  General  Railroad  Act  of  1850  (Chap.  140,  Laws 
of  1850),  and  said  act  of  1854.  The  common  council  fixed  the  license  fee 
for  defendant's  cars,  and  it  paid  the  same  from  1800  to  1874,  when  the 
Legislature  passed  an  act  (Chap.  478,  Laws  of  1874),  requiring  defend- 
ant to  extend  its  route  in  said  city,  and  providing  that,  when  such  exten- 
sion was  completed,  defendant  should  operate  its  road,  "subject  only  to 
the  provisions  of  the  General  Railroad  Act  of  this  state,  with  its  amend- 
ments." Defendant  complied  with  the  provisions  of  said  act,  and  in  this 
action  to  recover  license  fees  claimed  that,  as  no  such  fees  were  required 
by  the  General  Railroad  Act,  it  was  relieved  by  said  proviso  from  paying 
the  same.  Held,  untenable;  that  the  act  of  1854  was  in  pari  mntn-ia 
with  the  General  Railroad  Act,  and  in  effect  amended  it  by  prohibiting 
the  construction  of  a  railroad  upon  the  streets  of  a  city  save  upon  com- 
pliance witli  prescribed  conditions;  said  act  is,  therefore,  one  of  the  acts 
subject  to  the  provisions  of  which  defendant  holds  and  operates  it8 
road;  also  that  there  is  nothing  in  the  act  of  1874  which  limits,  repeals 
or  modifies  the  act  of  1854. 

Also,  Tield,  that  although  the  grant  to  defendant  and  conditions  imposed 
upon  it  by  the  common  cx)uncil  were  void  when  made,  not  being  within 
its  powers,  they  were  ratified  and  confirmed  by  the  act  of  1854  and  thus 
became  valid  and  binding. 

Also,  Jield,  the  fact  that  the  plaintiff's  common  council  had  passed  an 
ordinance,  imposing  a  penalty  for  a  failure  to  procure  a  certificate  for  a 
license,  diet  not  operate  to  prevent  plaintiff  from  maintaining  the  action 
to  recover  license  fees. 

Reported  below  43  Hun,  614, 

(Argued  December,  16,  1889;  decided  January  28,  1890.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  2,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  directed  by  the  court  on  trial 
at  circuit. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

John  M.  Scribner  for  appellant.  Wliatever  may  have  been 
the  previous  liability  of  the  defendant  for  license  fees,  the  act 
of  1874  (chap.  478),  was  in  words  or  in  substance  a  new  char- 
ter granted  to  the  defendant  by  the  state  for  a  consideration, 
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to-wit,  the  extension  of  the  defendant's  railroad  and  the 
increased  public  accommodation  afforded  by  such  extension. 
(Laws  of  1850,  chap.  140,  §  3 ;  Laws  of  1860,  chap.  10,  p.  16 ; 
Davis  V.  Mayor^  etc.^  14  N.  Y.  506 ;  Milhuu  v.  Sharps  27 
id.  611 ;  People  v.  Kert\  Id.  188;  U.  S.  Const,  art.  1,  §  10.) 
A  contract  having  been  made  by  the  sovereign  with  the 
defendant  which  is  expressed  and  contained  in  the  said  act, 
chapter  478  of  the  Laws  of  1874,  to  tlie  effect  that  if  the 
defendant  would  construct  the  extension  of  its  railroad  as 
thereby  required,  and  put  the  same  in  operation  for  public 
accommodation,  as  it  has  done,  the  defendant  should  thereafter 
be  allowed  to  use  and  operate  its  entire  railroad,  subject  only 
to  the  provisions  of  the  General  Railroad  Act  of  1850,  which 
C(mtain8  no  provisions  for  the  payment  of  any  license  fees,  it 
seems  to  be  clear  that  the  alleged  ordinances  of  the  common 
council  passed  respectively  December  31, 1858,  and  March  24, 
1875,  do  not  affect  the  defendant.  {Mayor,  et€,^\.  S.  A.  R.  li. 
Co.,  32  N.Y.  261 ;  Mayor,  etc.,  v.  T.  A.  R.  R.  Co,,  33  id.  42.) 
The  new  contract  of  1874,  between  the  defendant  and  the  state, 
having  been  actually  executed  on  tlie  part  of  the  defendant, 
the  state  itself  could  not  destroy  or  avoid  the  obligations  of 
the  contract  on  its  part.  {DanoMs  v.  State,  89  N.  Y.  36 ; 
Dartmouth  College  v.  Woodward,  4  Wheat.  519  ;  Fletcher  v. 
Peck,  6  Cranch.  87,  137 ;  State  of  New  Jersey  v.  WiUoii,  7 
id.  164 ;  People  v.  Stephens,  71  N.  Y.  549  ;  Milhau  v.  Sharp, 
27  id.  611.)  This  action  is  strictly  an  action  for  recovery  of 
license  fees,  and  is  founded  on  two  ordinances  of  the  common 
council,  one  adopted  in  the  year  1858  and  the  other  in  the  year 
1875.  These  ordinances  plainly  provide  for  permits  or  licenses 
to  be  issued  in  advance  for  the  privilege  of  running  street  cars. 
A  license  does  not  operate  retrospectively.  {Calkins  v. 
B^.  etc,^  O,  Co,,  1  T.  &  C.  546.)  There  can  be  no  recovery 
by  the  plaintiff,  either  under  this  agreement  or  under  the 
ordinance  in  question  without  allegation  and  proof  that  licenses 
were  actually  issued  or  tendered,  and  that  payment  of  license 
fees  was  actually  demanded.  ( Weller  v.  TuthiU,  ^%  N.  Y. 
351 ;  /Simto  Criiz  v.  S.  C.  R.  R.  Co.',  56  Cal.  143, 149 ;  Souths 
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wick  V.  F.  N,  Bl\,  84:  N.  Y.  420 ;  Ilogam,  v.  Burton^  16  K 
Y.  S.  Rep.  65  ;  DaHn  v.  WiUimns,  11  Wend.  70 ;  Lester  v. 
Jewett^  11  N.  Y.  453  ;  Thompnon  v.  Gardner^  10  Johns.  404- 
405 ;  Beech  v.  Vanderburgh^  Id.  361.)  Tlie  argument  that 
the  act  of  1874  (chap.  478),  was  probably  f  mined  and  passed 
at  the  instance  of  the  company  itself,  is  not  supported  by  a 
particle  of  evidence.  {Langdori  v.  Mayor ^  etc.^  93  N.  Y.  147; 
Willia7ns  v.  Mayor^  etc,,  105  id.  419-436 ;  Mayor,  et4),  v. 
Staririj  106  id.  19.)  Section  3  of  the  act  of  1874  repeals  all 
acts  or  parts  of  acts  inconsistent  with  the  provisions  of  this  act, 
and  hence  the  plaintiff  is  not  entitled  to  exact  license  fees 
from  the  defendant.  {Ilecknumn  v.  Phikney,  81  N.  Y.  215 ; 
PeopU  V.  G,  i&  S.  T.  Co,,  98  id.  78 ;  Lyddy  v.  Long  LsUnd 
City,  104  id.  221.)  There  is  no  defect  in  the  title  of  the  act 
of  1874.  It  does  not  violate  the  provisions  of  section  16, 
article  3  of  the  Constitution  of  the  state.  (PeopU  v.  Brlggs, 
50  N.  Y.  558 ;  Brewster  v.  City  of  Syra<mse,  19  id.  117 ;  S. 
M.  Lns.  Co,  V.  Mayor,  etc,,  8  id.  252 ;  27  111.  534 ;  PeopU  v. 
Lawrence,  41  N.  Y.  139 ;  Fellows  v.  Mayor,  etc,  8  Hun,  489 ; 
Ln  re  Astor,  50  N.  Y.  367 ;  More  v.  Deyoe,  22  Hun,  220 ; 
Ha/rris  v.  PeopU,  59  id.  601 ;  Matter  of  Volkenning,  52  id. 
650 ;  Village  of  Gl^avers^nlU  v.  Ilovyell,  70  id.  290 ;  Ln  re 
Dep,  P\d),  Parks,  86  id.  439 ;  PeopU  v.  Banks,  67  id.  572; 
Ln  re  L,  <&  W.  0,  ILorne,  92  id.  120  ;  Li  re  United  Stai^,  96 
id.  227 ;  Ln  re  Mayor,  etc,  99  id.  569 ;  Comrs.  v.  Dwight,  101 
id.  9 ;  McLntire  v.  AUen,  43  Ilun,  125 ;  Ln  re  Kna%istj  101 
N.  Y.  194.) 

David  J,  Dean  for  respondents.  By  the  original  conces- 
sion, and  the  subsequent  action  of  the  common  council  and 
the  legislature,  the  defendants  became  bound  to  pay  to  the 
city  fifty  dollars  and  twenty-five  dollars,  respectively,  license 
fees  upon  the  cars  run  on  this  route.  {Mayor  v.  D,  D,  R.  R. 
Co,,  112  K  Y.  140;  Mayor  v.  B,  cfe  S,  A.  R.  R,  Co.,  97  id. 
275.)  The  act  of  1874,  which  authorized  the  change  of 
terminus  of  the  defendant's  rQute  in  the  defendant's  interest^ 
is  to  be  constiTied  liberally  in  favor  of   the  public,  strictly 
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against  the  grantee  of  the  privileges  therein  conferred.  (Der- 
mott  V.  State,  99  N.  Y.  107;  Landon  v.  Mayor ^  etc,,  93  id. 
129;  Mayor,  ete.,  v.  B.  cfe  S.  A,  R.  R.  Co.,  97  id  281;  O.F. 
Co.  V.  Fish,  1  Barb.  Ch.  54Y;  Thompson  v.  ]S\  Y.  dd  II.  R. 
R.  Co.,  3  Sand.  Ch.  625 ;  M.  B.  Co.  v.  U.  cfe  S.  R.  R.  Co.,  6 
Paige,  554;  C.  B.  Co.  v.  2Iage€,  6  Wend.  85;  ^.  cfe  C.  P. 
R.  Co.  V.  Doitglass,  9  N.  Y.  444 ;  F.  Co.  v.  Hyde  Park,  97 
TJ.  S.  659 ;  Newton  v.  Coinrs.,  100  id.  661 ;  ^/t?^  v.  A.  i&N. 
R.  R.  Co.,  1  Black,  358 ;  S.  C.  Co.  v.  Wheeley,  2  B.  &  Aid. 
792;  Gildart  v.  Gladstone,  11  East.  685;  A",  i?.  6k  v. 
LaMa/rche,  8  B.  &  C.  42 ;  Z.  cfe  Z.  Canaly.  Hiister,  1  id.  424  ; 
Priestly  v.  Foulds,  2  Scott's  N.  R.  205 ;  P.  B.  Co.  v.  iVa/ie^^, 
6  id.  823 ;  BarreU  v.  S.,  etc.,  R.  Co.,  3  Scott,  N.  R.  803 ; 
Blachmare  v.  (?.  6'.  6k,  1  M.  &  K.  154;  ScaUs  v.  Picker- 
ing, 4  Bing.  452;  Bradley  v.  xY.  Y.  cfe  A^.  /Z  jB.  R.  Co.,  21 
Conn.  294 ;  11.  Bridge  v.  f '.  F.  Co.,  29  id.  210  ;  Dugan  v. 
^.  6^0.,  27  Pa.  303 ;  Connn.  v.  E.  ik  N.  R.  R.  Co.,  27  Pa.  St. 
339 ;  Allegheny  v.  O.  cfe  P.  R.  R.  Co.,  26  id.  355  ;  C(ynim. 
T.  C.  P.  R.  Co.,  52  id.  516 ;  R.  cfe  G.  R.  R.  Co.  v.  Reid,  64 
K  C.  158  ;  B.  Co.  v.  H.  Co.,  13  N.  J.  Eq.  81 ;  B.  G.  R.  R.  Co.  v. 
ir.  Co.,  10  Bush,  771 ;  M.  S.  Bank  v.  Dunkirk,  54  Ala.  471 ; 
7^.  R.  R.  Co.  V.  P.  R.  R.  Co.,  10  Fa.  145 ;  Mayor,  etc.  v.  D.  D. 
R.  R.  Co.,  112  N.  Y.  140;  Dermott  v.  State,  99  id.  107.) 
A  cardinal  rule  in  the  interpretation  of  statutes  is  that  the 
intention  of  the  law-makers  is  to  control.  {^Peo.  ex  rel.  v. 
Comrs.  95  N.  Y.  558 ;  Peo.  ex  rel.  v.  Lacomhe,  99  id.  43.) 
The  act  of  1874,  interpreted  in  the  light  of  the  foregoing 
principles,  does  not  relieve  the  defendant  from  the  obligation 
to  pay  the  consideration  stipulated  for  in  the  original  conces- 
«ion  of  its  franchise.  {In  re  Knaust,  101  N.  Y.  193;  Mark 
V.  State,  97  id.  572.)  If  the  act  of  1874  be  deemed  to  com- 
prehend an  intent  to  release  the  defendants  from  payment  of 
the  license  fees  imposed  by  the  tenns  of  the  original  conces- 
sion, it  becomes  to  that  extent  unconstitutional.  (Const,  of 
N.  Y.,  Art.  3,  %U',  S.  3L  Ins.  Co.  v.  Mayor,  etc.,  8  K  Y. 
253;  TawnofFishkillY.  P.  R.  Co.  22  Barb.  634;  People 
V.  HiUs,  35  N.  Y.  449;  PeopU  v.  O'Brien,  38  id.  193; 
SiCKELs— Vol.  LXXIII.        50 
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Hvher  v.  People^  49  id.  132 ;  People  v.  Comrs.^  53  Barb.  70 ; 
People  V.  Allen,  42  N.  Y.  404 ;  Qaskva  v.  Meek,  42  id.  186  j 
^*^  V.  iT.  r;  ^.  li.  Co.,  22  K  Y.  S.  E.  1;  PeopU  v. 
Sturtevant,  9  id.  263 ;  Dcvms  v.  Mayor,  etc,,  14  id.  506 ;  J/«^ 
Aa«^  V.  .Sla^y,  27  id.  611 ;  J/ayor  v.  8.  A.  R.  R,  Co.,  32  id. 
261 ;  S.  A.  li.  R.  Co.  v.  Kerr,  72  id.  330 ;  Fletcher  v.  Peek, 
6  Cranch,  87,  135;  People  v.  O'Brien,  111  N.  Y.  49;  DarU 
mouth  College  v.  Wordward,  4  Wheat,  518 ;  Tornlinaon  v. 
Je8%up,  15  Wall,  454,  457 ;  -AWj  Jersey  v.  Yard,  95  U.  S. 
104,  113  ;  C^cw?wr.  v.  ^^^a?  Co.,  13  Gray,  239,  253 ;  Well  v. 
Mayor,  etc.,  64  How.  Pr.  lo.) 

Haight,  J.  This  action  was  brought  to  recover  the  amount 
of  license  fees  alleged  to  have  become  due  to  the  plaintiff  for 
or  in  respect  to  passenger  cars  run  by  the  defendant  on  its  rail- 
road, in  the  city  of  New  York,  during  the  years  1875  to  1881 
inclusive. 

The  defense  was,  that  the  Legislature  had  relieved  the  defend- 
ant from  any  obligation  to  pay  such  license  fees. 

On  the  6th  day  of  September,  1851,  the  plaintiflE  entered 
into  a  contract  with  John  Pettigrew  and  others,  as  parties  of 
the  second  part,  in  and  by  which  they  were  given  the  author- 
ity and  consent  of  the  common  council  to  lay  a  double-track 
railroad  from  a  point  at  the  intersection  of  Chambers  street 
and  West  Broadway,  in  the  city  of  New  York,  along  West 
Broadway  to  Canal  street ;  thence  along  Canal  street  to  Hud- 
son street ;  thence  to  Eighth  avenue ;  thence  through  Eighth 
avenue  to  Harlem  river. 

It  was  agreed  on  the  part  of  the  parties  of  the  second  part, 
that  each  of  the  passenger  cars  to  be  used  on  said  road  should 
be  annually  licensed  by  the  mayor,  and  that  they  should  annu- 
ally pay  for  such  license  such  sum  as  the  common  council  may 
thereafter  determine.  It  was  further  agreed  on  the  part  of  the 
parties  of  the  second  part,  that  they  would,  within  ten  days  after 
the  execution  of  the  agreement,  organize  themselves  into  an  asso- 
ciation or  company  to  be  called  The  Eighth  Avenue  Railroad 
Company,  for  the  purpose  of  constructing,  operating  and  man- 
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aging  said  railroad.  Such  aseociation  having  been  organized^ 
the  defendant's  railroad  was  in  part  constructed  prior  to  the 
passage  of  chapter  140  of  the  Laws  of  1854.  Thereafter,  and 
on  the  first  day  of  January,  1855,  the  association  was  incorpo- 
rated under  and  by  virtue  of  an  act  to  authorize  the  formation 
of  railroad  corporations  and  to  regulate  the  same,  passed  April 
2nd,  1850,  and  the  act  amending  the  same ;  and  also  by  virtue 
of  an  act  of  the  Legislature,  entitled  an  act  relative  to  the  con- 
struction of  railroads  in  cities,  passed  April  4th,  1854,  being 
the  act  to  which  allusion  has  already  been  made. 

The  common  council  having  fixed  the  license  fee  for  two- 
horse  cars  at  fifty  dollars  per  year,  and  one-horse  cars  at  twenty- 
five  dollars,  the  same  was  paid  by  the  defendant  from  the  year 
1860  down  to  and  including  the  year  1874.  In  that  year,  the 
Legislature  passed  chapter  478,  entitled  "  An  act  to  require  The 
Eighth  Avenue  Kailroad  Company  to  extend  its  railroad  route 
in  the  city  of  New  York,  and  to  regulate  the  use  and  operation 
of  the  railroad  of  said  company."  By  this  act  it  was,  in  sub- 
stance, provided,  that  the  Eighth  Avenue  Eailroad  Company 
should  extend  its  existing  railroad  tracks  from  their  then  ter- 
minus in  Eighth  avenue  through  that  avenue  to  its  intersection 
with  Macomb's  Dam  road  ;  thence  through  and  along  that  road 
to  the  westerly  end  of  the  bridge  known  as  the  Macomb's  Dam 
bridge.  That  it  should  run  its  cars  over  such  extended  route 
for  the  convenience  of  passengers  and  should  receive  the  same 
fares  as  at  that  time  charged  and  no  more.  The  second  section 
provides  as  follows :  "  When  the  extension  required  by  this  act 
shall  be  completed  and  put  in  operation,  said  company  shall  use 
and  maintain  and  operate  its  railroad,  during  the  term  for  which 
said  company  was  incorporated,  upon  and  along  the  several 
streets  and  avenues  in  the  city  of  New  York,  upon  and  over 
which  its  railroad  is  now  in  use  and  operation,  and  upon  and 
over  such  extension  subject  only  to  thejprovisiona  oftlie  General 
Railroad  Act  of  this  state  with  its  amendments^  which  shall 
he  applicahle  to  tft^  railroad  and  extension  her*ehy  granted 
except  as  herein  provided^ 

The  defendant,  having  complied  with  the  provisions  of  this 
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act,  claims  that  the  General  Eailroad  Act  does  not  require  it  to 
pay  any  license  fee,  and  that,  nnder  the  provisions  of  the 
section  quoted,  it  is  relieved  of  all  obligation  to  pay  the 
plaintiff  the  license  fee  conti'acted  for. 

Our  first  duty,  therefore,  is  to  construe  and  determine  the 
meaning  of  this  provision.  If,  as  is  contended,  the  defendant 
may  operate  its  road  subject  only  to  the  provisions  of  the 
Oeneral  Eailroad  Act,  and  is  relieved  of  all  conditions  not 
appearing  tlierein,  it  follows  that  it  is  relieved  also  of  the  con- 
dition that  it  should  only  propel  its  cars  by  horse  power,  and 
it  could,  if  it  saw  fit,  propel  them  by  the  power  of  steam.  It, 
therefore,  becomes  important  to  determine  if  such  a  result 
was  intended  l)y  the  Legislature. 

Assuming  that  by  the  expression,  "  The  General  Railroad  Act 
of  tliis  State,"  chapter  140  of  the  Laws  of  1850  were 
intended,  although  there  are  other-  railroad  acts  which  are 
general  in  their  provisions,  it  includes  all  amendments  thereto, 
and  we  understand  the  word  "amendments"  in  this  connec- 
tion to  refer  to  all  acts  whicli,  in  effect,  amend,  modify  or 
limit  the  provisions  of  the  general  act.  That  all  eLCts  in  j}ari 
maferiu  are  to  be  taken  together  a^  if  they  were  one  law,  and 
to  be  compared  in  their  construction  because  they  are  con- 
sidered as  framed  upon  one  system  having  one  object  in  view. 
(Potter's  Dwarris  on  Statutes,  189 ;  Sedgwick  on  the  Con- 
struction of  Statutory  and  Constitutional  Law,  209.) 

Under  the  general  act  a  railroad  corporation  may  construct 
their  road  across,  along  or  upon  any  street,  which  the  route  of 
its  road  shall  intersect  or  touch,  upon  obtaining  the  consent  of 
the  common  council  of  the  city.  {Schaper  v.  jB.  i&  L.  L  C. 
R.  Co.,  4  K  Y.  S.  R  860.) 

It  may  take  and  convey  persons  and  property  on  its  road 
ty  the  power  or  force  of  steam.  Chapter  140  of  the  Laws  of 
1854  does  not,  in  express  tenns,  amend  the  provisions  of  the 
•general  act,  but  it  does  provide  that  the  common  council  of 
the  several  cities  shall  not  thereafter  permit  to  be  constructed  in 
either  of  the  streets  or  avenues  of  the  city  a  railroad  for  the  trans- 
portation of  passengers,  which  commences  and  ends  in  the  city, 
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without  the  consent  and  authority  of  a  majority  in  interest  of 
the  owneis  of  jiroperty  upon  the  streets  in  which  the  railroad 
is  to  be  constructed  being  first  had  and  obtained.  So  that  after 
the  passage  of  this  act  a  railroad  company,  organized  under 
the  provisions  of  the  general  act,  where  its  road  commences 
and  terminates  in  the  city,  as  does  the  defendant's  road,  no 
longer  has  the  right  to  construct  its  road  along  or  up(»n  the 
streets  of  the  city  without  first  complying  with  the  conditions 
imposed  by  the  provisions  of  the  latter  act.  It  is  on  act  tn 
pari  materia  with  the  general  act,  and,  in  effect,  amends, 
modifies  and  qualifies  its  provisions,  and  is,  therefore,  one  ot 
the  acts  subject  to  the  provisions  of  which  the  defendant 
holds  and  operates  its  road  under  chapter  478  of  the  Laws 
of  1874. 

Again,  it  will  be  observed  that  the  act  of  1854  is  general  in 
its  provisions,  applying  to  all  of  the  cities  in  the  state.  It  is 
one  of  the  acts  under  which  the  defendant  was  incorporated. 
It  is  the  act  by  which  it  ac(|uired  its  grant  or  right  to  construct 
and  operate  its  road,  as  we  shall  subsecjuently  show.  The  act 
of  1874  does  not  amend  or  repeal  any  of  the  provisions  )f  tliis 
act.  It  consequently  appears  to  us  that  they  .are  left  standing 
with  their  fuU  force  and  effect.  Under  the  act  of  1854  the 
conunon  council  of  the  city  where  the  consent  of  a  majority  of 
the  property  owners  has  been  obtained,  is  given  the  power  to 
grant. authority  to  construct  and  establish  a  railroad  upon  or  in 
its  street  or  streets,  upon  such  terms,  conditions  and  stipula- 
tions in  relation  thereto  as  the  common  council  may  see  fit  to 
prescribe.  Thus  it  may  prescribe  that  the  company  shall  pro- 
pel its  cars  with  horses  instead  of  steam.  It  may  regulate  the 
manner  in  which  the  rails  shall  be  laid  and  the  streets  kept  in 
repair.  It  may  also  prescribe  as  a  condition  of  the  grant  that 
the  company  pay  a  license  fee  for  the  cars  that  it  runs  upon 
its  road.    {Mayor,  etc,,  v.  B,  tf?  .S:  A.  li,  B.  Co,,  97  N.  Y.  275.) 

(Conditions  of  this  character  were  prescribed  in  the  grant 
that  was  made,  that  now  vests  in  the  defendant,  which  it 
accepted,  recognized  and  performed  up  to  tlie  time  of  the 
of  the  act  of  1874. 
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It  is  lirged  however  that  these  conditions  were  void  for  the 
reason  that  the  common  council  had  no  power  to  make  the 
grant  in  question.  At  the  time  the  grant  was  made  this  was 
undoubtedly  true.  {Dam^  v.  Mayor^  etc.j  14  N.  Y.  506; 
Milhau  V.  Shurp,  27  id.  611.) 

But  the  act  of  1.S54,  to  wliich  we  have  already  referred, 
ratified  and  C(;nfirraed  the  grants,  licenses,  resolutions  and  con- 
tracts made  by  the  common  council,  so  that  thereafter  they 
became  good,  valid  and  binding.  It  is  under  the  provisions 
of  this  act  that  the  grant  to  construct  and  operate  a  railroad 
in  the  streets  named  was  made  valid.  It  is  the  act  under 
which  the  defendant  was  incorporated  and  took  title  to  its 
property  and  francliises.  The  same  words  which  confirmed 
the  grant  confirmed  the  contract,  and  if  one  is  made  valid  the 
other  must  be  also. 

Upon  the  argument  of  this  appeal  questions  were  discussed 
involving  the  validity  of  the  act  of  1874  under  the  Constitu- 
tions of  the  United  States  and  of  the  state  of  New  York,  which 
questions  we  do  not  deem  it  necessary  to  here  consider,  for, 
under  the  view  which  we  take  of  the  act  of  1874,  there  is 
nothing  which  limits,  repeals  or  modtfies  the  act  of  1854,  and 
that  the  defendant  holds  and  operates  its  road  subject  to  the 
provisions  of  the  general  act  as  modified  and  qualified  by 
the  provisions  of  that  act. 

Nor  do  we  think  that  the  fact  that  the  common  council  had 
passed  an  ordinance  imposing  a  penalty  for  a  failure  to  procure 
a  certificate  for  a  license  operates  to  prevent  the  plaintiff  from 
maintaining  its  action  to  recover  the  license  fee.  The  right  to 
maintain  such  action  was  aflSrmed  in  the  case  of  Mayor ^  etc,^  v. 
B,  (&  S,  A.  7?.  B.  Co,  (supra). 

Nor  do  we  think  that  case  distinguishable  from  the  one 
Tinder  consideration  on  account  of  the  provision  in  that  case 
that  the  company  was  bound  to  pay  the  license  fee  by  virtue 
of  the  special  provisions  of  its  charter,  independent  of  the 
ordinance  of  the  common  council,  for  in  this  case,  under  the 
provisions  of  the  contract,  which  became  valid  under  the  act 
of  the  Legislature  to  which  we  have  referred,  it  was  expressly 
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agreed  that  the  company  sliould  pay  tlie  license  fee  thereafter 
to  be  fixed  by  the  council. 

It  consequently  follows  that  the  judgment  should  be  affirmed, 
with  costs. 

All  concur,  Vann,  J.,  in  result. 

Judgment  affirmed. 


Samuel  D.   Hoyt,   Respondent,  v.  The  New  York,  Lake 
Erie  and  Western  Railroad  Company,  Appellant. 

In  an  action  to  recover  damages  for  personal  injuries  sustained  by  plain- 
tiff, in  being  thrown  from  a  loaded  wasron,  the  hind  wheel  of  which 
ran  into  a  hole  at  a  crossing  on  defendant's  road,  which  the  complaint 
alleged  was  caused  by  its  negligence;  defendant  claimed  that  a  defect  in 
the  wagon  caused,  or  contributed,  to  the  injury.  It  attempted  to  show 
that,  in  consequence  of  the  alleged  defect,  in  turning  the  wagon  with  a 
load  upon  it  the  next  day  after  the  accident  it  came  near  upsetting;  this 
was  excluded.    Held,  error. 

The  court,  in  its  charge,  stated  to  the  jury  '*  that  they  were  not  to  under- 
stand that  contributory  negligence  means  any  error  of  judgment,"  and 
that  "  mere  error  of  judgment  as  to  what  particular  part  of  the  crossing 
he  would  drive  this  loaded  wagon  )ver  could  not  be  called  negligence." 
Held,  error ;  that  the  judgment  required  to  be  exercised  is  that  of  a  man 
of  ordinaty  prudence,  and  the  charge  should  have  been  limited  to  an 
error  of  judgment  such  a  man  might  have  fallen  into. 

(Argued  October  22,  1889 ;  decided  January  81,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  14,  1886,  which  affirmed  a 
judgment  in  favor  of  plaintiflf,  entered  upon  a  verdict  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

The  complaint  alleged,  among  other  things,  that  on  the 
17th  day  of  October,  1883,  while  the  plaintiff  was  traveling 
in  a  careful  and  prudent  manner  with  his  team,  wagon  and  a 
load  of  straw  thereon,  along  one  of  the  streets  in  the  village 
of  Middletown,  and  upon  the  crossing  of  the  defendant's  rail- 
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road  ovet  said  street,  the  hind  wlieel  of  plaintifPs  wagon  waa 
forced  into  a  hole  in  said  street,  at  tlie  side  of  the  planking 
of  said  crossing  outside  the  rails  of  the  defendant's  road, 
which  hole  was  caused  by  defendant's  neglect,  and  that  in  con- 
sequence of  the  hind  wheel  of  the  wagon  going  into  said  hole, 
the  load  of  straw,  carrying  plaintiil  with  it,  was  tipped  off 
said  wagon  and  the  plaintiff  was  injured. 

With  other  allegations,  the  defendant's  answer  denied  the 
defendant's  negligence,  and  alleges  the  plaintiff's  negligence 
caused  or  contributed  to  plaintiff's  injury. 

Lewis  E.  Can'  for  appellant.  It  was  error  to  reject  the 
evidence  offered  by  the  defendant  to  show  that  the  village  of 
Middletown  had,  tlirough  its  proper  officers,  always,  prior  to 
the  time  of  this  accident,  kept  the  street  in  repair  up  to  the 
edge  and  level  of  the  plank  outside  of  tlie  outer  rail  of  the 
railroad  track.  {liequa  v.  CHy  of  EocJiester^  45  N.  Y.  129, 
135 ;  Pomfrey  v.  Village  of  Saratoga  Springs^  104  id.  459, 
405 ;  Seaman  v.  Maym^  eU\,  80  id.  239,  242,  243 ;  Mastet^son 
V.  Villa^je  of  Mount  Vernon,,^  58  id.  391 ;  Carpenter  v.  City 
of  Cohoes,  81  id.  21 ;  Lo^cery  v.  i?.  li.  Co.,  76  id.  28,  32 ; 
WooUy  V.  Gra7id  St,  i?.  Ji.  Co,,  83  id.  121,  127; 
Laws  of  1850,  chap.  140,  §  28 ;  Laws  of  1880,  chap.  133 ;  3 
E.  S.  [8th  ed.],  1751 ;  Laws  of  1832,  chap.  224,  §  13;  Bai- 
cock  V.  B.  R,  Co.,  20  Wkly.  Dig.  477 ;  SeweU  v.  City  of 
Cohoes,  75  N.  Y.  45 ;  Wilson  v.  City  of  Watertmom,  3  Hun, 
508  ;  ViUage  of  Port  Jervis  v.  F.  Nat.  Bank,  96  N.  Y.  550 ; 
City  of  Rochester  v.  Montgoniery,  72  id.  67;  Laws  of  1855, 
chap.  255,  §  1.)  It  was  error  to  exclude  the  testimony  offered 
by  the  defendant  to  show  tliat  the  day  following  this  accident 
with  the  same  team,  driver,  wagon,  rigging  and  a  load,  there 
was  difficulty  that  came  near  upsetting  the  load,  resulting 
from  the  bolster,  when  turning  shortly,  falling  down  behind 
what  are  called  the  "  hounds,"  and  thus  preventing  the  wagon 
with  its  load  from  being  straightened  safely.  {Quinla/n.  y. 
City  of  Utica,  11  Hun,  217;  71  K  Y.  603;  '^Ewell  v.  Mayor, 
etc.,  1  J.  &  S.  126;  Avery  v.  City  of  Syramise,  29  Hun,  537; 
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Poiufrey  v.  Village  of  Saratoga  Sprlmjs^  104  X.  Y.  459, 
461);  Smith  v.  lAtpham^  87  id.  631;  2£ai*hen  v.  L,  I)iM,  Co^ 
25  A.  L.  J.  496.)  The  motion  for  a  non-suit  should  have 
l)eeii  granted ;  tliere  was  no  proof  of  a  defect  which  resulted 
from  a  failure  of  the  defendant  to  perform  it^  duty,  {People 
V.  y,  r.  a  dk  if.  H,  it.  R.  CV>.,  T4  X.  Y.  302,  305;  Master- 
son  Case,  84  id.  247;  Payne  Case^  83  id.  572;  Wasfiner 
Case,  80  id.  212;  Gale  Cane,  76  id.  594;  Jmhon  v.  X.  Y.  rf' 
X.  IL  B.  B.  Co.,  29  {^onn.  434;  Lowry  Case,  76  X.  Y.  28; 
JleMahon  Case,  75  id.  231,  236;  Mazette  v.  IL  B.  Co.,  85 
id.  572;  Bing  v.  City  of  Cohoes,  77  id.  83;  Ilofnagle  v.  IL 
li.  Co.,  55  id.  608;  Lane  v.  Wheekr,  35  Ilun,  606;  Taylor 
V.  City  of  Yo7ikers,  105  X.  Y.  202,  209.)  There  wa^  error  in 
cliarging  the  jury  that  any  error  of  judgment  did  not  consti- 
tute contributory  negligence.  (Callahan  v.  Sharp,  27  Hun., 
85 ;  Belton  v.  Baxter,  54  X\  Y.  245 ;  Keese  v.  B.  B.  Co^ 
67  Barb.  205  Morrison  v.  B.  B.  Co.,  56  X.  Y.  302;  Ilimter 
V.  B.  B.  Co.,  112  id.  371 ;  Cannoly  v.  B.  B.  Co.,  88  id,  346; 
Bec/it  V.  Corhin,  98  id.  658 ;  Griffin  v.  Mayor,  etc.,  9  id,  456 ; 
Minick  v.  City  of  Troy,  83  id.  514,  517;  Durlin  v.  City  of 
Trfry,  61  Barb.  437 ;  Evans  v.  City  of  Utica,  69  X.  Y.  166, 
167 ;  Chapman  v.  B.  B.  Co.,  55  id.  579 ;  Knupfe  v.  lee  Co., 
84  id.  488 ;  Canfield  v.  B.  B.  Co.,  14  J.  &  S.  238 ;  VTalton 
V.  fnW,  47  id.  515;  People  v.  Kelley,'6h  Hun,  295,  302; 
Priggs  v.  Phillips,  103  X.  Y.  77,  82.)  The  court  erred  in 
refusing  the  defendant's  request  to  charge,  that  if  the  jury 
believed,  from  the  testimony,  the  load  did  not  upset  until  the 
wagon  was  entirely  on  the  plank  of  the  crossing,  there  could 
be  no  recovery  because  there  was  no  proof  of  defect  except  at 
the  edge  of  the  plank.  (Jlayes  v.  B.  B.  Co.,  97  X.  Y.  259 ; 
Ilofnagle  v.  B.  B.  Co.,  55  id.  608 ;  Culhane  v.  B.  It.  Co., 
60  id.  133;  Terry  v.  It.  B.  Co.,  22  Barb.  574;  Beynolds  v. 
B.  B.  Co.,  58  X.  Y.  248 ;  Edwards  v.  B.  It.  Co.,  99  id.  245.) 
The  court  erred  in  admitting  testimony  as  to  repaii's  at  this 
place  after  the  accident.  {Daugan  v.  T.  Co.,  56  X.  Y.  1,  8; 
Sailers  v.  Canal  Co.,  3  Hun,  338 ;  Corcoran  v.  Village  of 
PeeksJciU,  108  X\  Y.  151,  155.) 

SiCKELS— A^OL.  LXXIII.  51 


4Ui  Ai^>YT  r.  .^.  1 .,  L.  J^.  d:  vv.  u.  K.  t.  o.  [Jan., 

Stat<*mcnt  of  awt'. 


ir.  i^.  O'Neil  for  respondent.  It  is  the  duty  of  a  railroad 
corporation,  both  under  the  statute  and  upon  common  kw 
l)rinciple8,  to  keep  its  road  at  a  crossing  in  safe  condition,  si) 
that  a  traveler  upon  the  highway,  exercising  ordinary  carcc'an 
j)ass  over  tlie  same  in  safety.  (Gale  v.  ^V.  J".  C.  cfc  //.  B.  R, 
R.  Co.,  7(>  N.  Y.  51)4;  Wanur  v.  R,  R.  Co.,  80  id.  212; 
Payne  v.  R.  R.  Co.,  88  id.  572 ;  Masterson  v.  R.  R,  Co.,  >A 
id.  247 ;  Gah  v.  7?.  7?.  Co.,  76  id.  594.)  Whether,  therefore, 
the  plaintiff  properly  and  carefully  managed  and  controlled 
his  horses  and  approached  the  crossing  with  due  care  and  pm- 
dence,  were  (questions  pre-eminently  for  the  jury.  {Ernd 
V.  ir.  R.  R.  R.  Co..  35  N.  Y.  1();  Clarh  v.  U.  F.  Co.. 
Id.  4S5  ;  McCarfy  v.  City  of  X.  Y.,  67  id.  602  ;  Gah  v.  B. 
R.  Co.,  76  id.  594.)  A  witness  on  cross-examination  may  l»e 
a^ked  if  he  had  macle  statements  inconsistent  with  liis  testi- 
mony ujxm  tlie  trial ;  or  if  he  had  made  statement^^  out  of 
court  explanatory  of  his  reason  for  testifying,  in  order  to  affect 
his  credibility  as  a  witness.  {Srhell  v.  Plunt,  55  N.  Y.  592.) 
The  court  is  not  l)ound  to  accept  the  words  of  counsel,  and  st» 
to  charge  when  he  has  already  in  other  and  appropriate 
language  given  the  jury  tlie  true  rule  hy  which  it  is  to  be 
governed.  {Stanley  v.  Webh,  8  N.  Y.  Wkly.  Dig.  444; 
I)e  Wolfy.  WilliamM,  <»9  N.  Y.  623  ;  105  id.  164 ;  Caldwell  v. 
.y.  J.  k  Co.,  47  id.  282;  Re,cter  v.  SUirin,  73  id.  001.)  An 
individual  or  coq)oration,  who  assumes  the  sole  direction  and 
authority  over  property,  is  liable  to  a  pei'son  injured  for  any 
omission  of  duty  in  it«  management.  {Seicall  v.  City  of 
Cohoes,  75  N.  Y.  45;  Jewhnrst  v.  City  of  Syracuse,  108  id. 
303.)  It  was  innnaterial  who  had  cliarge  of  "  North  street," 
or  who  had  graveled  it ;  whether  tlie  i)erson  whose  duty  it 
was  had  well  cared  for  the  streets  of  Middletown,  was  not 
j)ertinent  to  the  issue.  (50  N.  Y.  203 ;  Mast^rfton  v.  X 
Y.  C.  it  II.  R.  R.  R.  Co..  84  id.  247,  255 ;  Wehnt^r  v. 
//.  R.  R.  R.  Co.,  36  id.  39;  CoUynm^  v.  N.  Y.  ct  X 
H.  R.  R.  Co.,  20  id.  292  ;  hn^ell  v.  Prop,  of  IahIs.  etr.. 
104  Mass.  18.) 
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Potter,  J.  Tlie  trial  of  the  action  under  the  pleadings 
involved  the  negligence  of  both  the  plaintiff  and  defendant, 
and  the  evidence  upon  the  trial  had  mainly  relation  to  those 
issues.  The  only  errors  assigned  by  the  appellant  that  I  deem 
it  necessary  to  examine  in  disposing  of  tliis  appeal,  relate  to 
the  rejection  of  some  evidence  offered  by  the  defendant,  upon 
the  subject  of  plaintiff's  contributory  negligence  and  tlie 
charge  in  respect  to  the  standard  of  judgment  required  in  this 
class  of  cases.  Evidence  was  given  upon  the  trial  of  the  case 
tending  to  show  the  height  and  width  of  the  load  of  straw 
and  the  extent  of  the  projection  of  the  shelving  beyond  the 
sides  and  the  direct  supports  of  the  body  of  the  wagon. 
Evidence  was  also  introduced,  showing  that  the  wagon  was 
driven  upon  a  curve  from  the  street  upon  platform  scales  at  the 
side  of  the  street  for  the  purpose  of  weighing  the  load  and  after 
the  load  was  weighed,  the  wagon  was  driven  by  a  reverse 
curve  upon  the  crossing  and  that  while  the  wheels  of  the 
wagon  were  follo\^'ing  this  reverse  curve,  or,  in  other  words, 
while  the  wagon  wks  being  cramped,  the  horses  and  forward 
wheels  of  the  wagon  were  upon  the  crossing  and  at  this  stage 
of  the  proceedings  the  hind  wheel  of  the  wagon  was  driven 
into  the  hole  or  depression  at  the  side  of  the  plank  across  the 
roadway  and  the  load  of  straw  slid  off. 

It  is  well  known  to  every  practical  wagoner  that  in  cramp- 
ing a  farm  wagon,  that  the  plane  of  the  base  on  which  the  bol- 
ster rests  is  much  shortened,  and  that  if  the  wagon  is  cramped  to 
anv  considerable  extent  one  of  the  forward  wheels  strikes  and 
raises  the  side  of  the  body  of  the  wagon  on  the  one  side,  while 
the  support  of  the  opposite  side  is  shortened,  and  that  the 
more  the  load  overhangs  the  sides  of  the  wagon  the  more  the 
level  of  the  wagon  is  disturbed.  To  avoid  this  effect,  there  is 
Usually  a  support  called  a  liound,  extending  back  some  little 
distance,  to  prevent  the  end  of  the  bolster  from  dropping  too 
low  and  upon  which  the  bolster  may  slide  back  to  its  larger . 
base,  as  the  occasion  for  cramping  ceases  and  the  forward 
wheels  of  the  wagon  get  into  line  with  the  hind  wheels. 
But  sometimes  the  l)ol8ter,  through  defect  in  itself  or  of  the 
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hound,  drops  over  the  end  of  the  hound  and  prevents  the 
return  of  the  bolster  to  its  base  and  the  restoration  of  the 
body  of  the  wagon  to  a  level.  The  defendant  sought  to  show 
that  the  inclination  of  the  wagon,  which  caused  the  load  to 
slide  off,  was  occasioned  by  reason  of  the  dropping  of  the 
bolster  over  the  end  of  the  hound.  If  the  jury  should  iind 
that  a  defect  in  the  bolster  and  hound  caused  the  inclination 
or  contributed  to  increase  the  inclination  caused  by  the 
settling  of  the  hind  wheel  into  the  hole,  such  finding  would 
constitute  a  defense  to  the  action.  With  a  view  to  the  proof 
of  that  fact,  the  defendant  proved  that  on  the  next  day,  the 
same  driver  with  the  same  team,  wagon  and  shelving  was 
engaged  in  drawing  cornstalks  in  a  cornfield.  The  defend- 
ant then  offered  to  show  what  occurred  the  next  day  when 
there  was  a  load  of  cornstalks  on  the  wagon,  and  also  that 
they  had  trouble  which  came  near  upsetting ,  their  load.  This 
was  objected  to  as  irninaterial  and  the  court  excluded  the 
proof,  at  the  same  time  remarking,  "  You  may  show  anything 
about  Us  heing  md  of  order ^  but  that  they  met  with  an  acci- 
dent the  next  day  is  not  competent."  The  defendant  then 
asked  :  *'  Did  you  have  any  difficulty  with  regard  to  the  wagon 
when  there  was  a  load  on  it  the  next  day  ? "  Upon  objection 
this  question  was  excluded  and  defendant's  counsel  excepted. 
The  defendant's  counsel  then  asked  this  question  :  "  On  the 
next  day  when  a  load  was  on,  did  the  bolster  drop  down 
l)ehind  the  hound,  so  that  the  wagon  came  near  upsetting  in 
the  effort?"  This  was  objected  to  and  excluded  and  the 
defendant  excepted. 

It  will  be  observed  by  comparing  this  question  with  the 
preceding  ones  that  the  point  of  the  question  is  changed.  The 
point  of  the  last  question  is  whether  the  bolster  caught  behind 
the  hound  and  that  the  wagon  was  thereby  nearly  upset.  The 
court  had  just  held  that  the  defendant  might  show  that  the 
wagon  was  out  of  order.  I  think  with  the  court  below,  that 
the  defendant  should  have  been  allowed  to  show  that  the 
bolster  caught  behind  the  hound.  That  was  doubtless  the 
view  of  the  court  below,  but  in  the  haste  and  confusion  pro- 
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diiced  in  the  mind  of  the  court  by  ra    • 
and  the  interposition  of  undiscrimina    i 
of  tlie  last  question  was  lost  sight  of 
fonner  questions  liad  been  clianged     i 
last  question  was  whether  the  bolster 
hound  and  whether  wliile  it  was  in  t    i 
cornfield  nor  with  a  load  of  cornstalk 
turning  with  a  load  upon  the  wagoA, 
by  the  hound,  the  wagon  was  not,  as  i 

It  seems  to  me  that  the  learned  tr 
error  in  excluding  the  answer  to  the  q   i 

I   think,  moreover,  that  that   quet   i 
allowed  for  this  additional  reason,  th   : 
would  serve  the  purpose  of    elicitia 
evidence  of  the  witness  Cantine,  inl  i 
the  effect  that  some  two  years  afterwt 
with  tlie  wagon  at  the  place  of  the  ac 
load  upon  it,  the  wagon  was  crampi  I 
without  any  difficulty.     But  I  prefer 
the  broader  ground,  that  the  defenda 
the  defect  of  the  wagon  in  respect  to   I 
and  that  such  defect  tended  in  theory ;  i 
to  overtuhi  the  wagon  and  thus  put  tl  i 
numerous  class  of  cases  that  where  a   I 
that  fact  may  be  legitimately  strength 
and  similar  effects  both  l)efore  and  afi ; 
duced  which  form  the  subject  of  the  t  • 
of  Utim,  1 1  Hun,  217 ;  74  N.  Y.  603 ;    ! 

55  Me.  488;  Dongany.  (\  T.   Co,,  56 
Westmorelmid,  52  N.  II.  401 ;  Crochje.  • 

56  X.  Y.  656;  Kent  v.  Lincoln,  32  Vt 
etc..  17  J.  &  S.  126.) 

I  am  also  of  the  opinion  that  the  lea 
an  error  in  his  charge  in  reference  to  t: 
tory  negligence.  That  subject  was  | 
principally  in  view  of  the  manner  of  i 
iiig  u|X)n  the  crossing,  and  whether  the 
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line  or  were  cramped  and  out  of  line,  and  wliether  the  proper 
and  safe  part  of  the  crossing  was  selected  by  the  driver  upon 
this  occasion.  The  learned  judge  charged  the  jury  in  that 
regard  "  that  they  were  not  to  understand  that  contributory 
negligence  means  any  error  of  judgment." 

Again  the  learned  judge  charged  the  jury  "  but  mere  error 
of  judgment  as  to  what  particular  part  of  the  crossing  he 
would  drive  this  loaded  wagon  over,  could  not  be  called  negli- 
gence." This  I  am  disposed  to  think  was  erroneous.  The 
judgment  that  is  required  to  be  exercised  is  the  judgment  of 
a  man  of  ordinary  and  common  prudence.  The  judgment 
of  an  imbecile  or  idiot  will  not  suffice  unless  such  judgment 
accords  with  the  standard  above  indicated. 

The  defendant  excepted  "  to  so  nmch  of  the  charge  as  says 
that  contributory  negligence  is  not  made  out  by  showing  error 
of  judgment  as  to  the  part  of  the  crossing  he  w^ould  drive  over." 

The  error  of  judgment  referred  to  in  the  exception  is  not 
necessarily  the  error  of  judgment  of  a  man  of  ordinary  pru- 
dence and  the  judge  did  not  follow  this  expression  "  of  an 
error  of  judgment"  with  the  explanation  which  followed  the 
former  expression  or  with  any  qualification  whatever. 

For  these  errors  I  think  the  judgment  should  be  reverseil 
and  a  new  trial  granted  with  costs  to  abide  the  event. 

All  concur,  except  Bradlky  J.,  dissenting  and  Brown,  J., 
not  sitting. 

Judgment  reversed. 

James  P'oi.ts,  Appellant,  r.  The  State  of  New  York, 
Respondent. 

Under  the  provisions  of  the  act  of  1870  (Chap.  321,  I>aw8  of  1870),  Hmiting 
the  time  for  filing  claims  against  the  state  to  two  years  from  the  time 
the  damages  accrued,  when  a  claim  is  presented  and  proved  for  con- 
tinuous damages,  part  accruing  within  the  two  years,  the  claimant  is 
entitled  to  recover  the  damages  so  accruing  ;  it  is  only  such  damages  as 
accrued  before  that  time  whicli  are  barred  by  the  statute. 

It  (teems,  under  the  provision  of  the  act  of  1883  (§  10,  chap.  205,  Laws  of 
1883),  establishing  the  boanl  of  claims,  which  authorizes  an  appeal  to 
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this  court  from  an  award  by  said  board  when  the  amount  in  controversy 
exceeds  $500,  the  amount  in  controversy  is  the  amount  of  the  claim 
presented,  or  the  amount  which  the  board  of  claims  may  legally  award 
the  claimant  under  the  proofs,  including  interest,  in  a  proper  case  for  the 
allowance  of  interest. 

(Submitted  January  15,  1890;  decidetl  January  31.  1890.) 

The  nature  of  the  appeal  and  the  fac*ts,  so  far  as  material, 
are  stated  in  the  opinion. 

«/.  B,  Rafter  for  appellant.  The  board  of  claims  had  juris- 
diction to  liear  and  determine  the  claim.  {Clement  v.  State^ 
105  N.  Y.  621 ;  Heacoek  v.  State,  Id.  246 ;  CoUins  v.  State, 
Id.  641 ;  Reed  v.  People,  13  N.  Y.  S.  Rep.  815.)  The  statute  of 
limitations  is  not  a  bar,  to  the  whole  at  least,  of  tlie  claimant's 
claim.  {Reedw  Peiyple,  13  N.  Y.  S.  Rep.  815;  8  id.  172; 
Arnold  v.  //.  R,  7?.  7?.  Co.,  55  N.  Y.  661  ;  Corkingsx.  State, 
90  id.  499 ;  McMmter  v.  State,  103  id.  555.)  Tlie  damages 
and  injuries  complained  of  were  continuing  damages  during 
the  yeai-8  stated.     {Heamek  v.  Stat*^,  105  N.  Y.  252.) 

John  ir.  JTogan,  deputy  attorney-general,  for  respondent 
Tlie  amount  in  controversy  is  not  sufficient  to  give  this  court 
jurisdiction  of  the  appeal,  and  the  appeal  should,  therefore,  be 
diBmissed.  {Lewis  v.  State,  96  N.  Y.  71 ;  Laws  of  1870,  chap. 
321  ;  I^ws  of  1883,  chap.  205  ;  Reed  v.  State,  108  N.  Y.  407.) 
This  court  has  no  jurisdiction  to  review  the  award  or  order 
made  by  the  board  of  claims.  {Chaphe  v.  Stat^e,  117  N.  Y. 
511  ;  King  v.  Galmn,  62  id.  238;  Roosevelt  v.  Linkert,  67 
id.  447;  Brmrn  v.  Sujoumey,  72  id.  122;  Van  Gelder  v. 
SlgoHmey,  81  id.  128;  Knapp  v.  Deijo,  108  id.  518.) 

PoFTER,  J.  This  is  an  appeal  from  an  order  made  by  the 
board  of  claims  on  the  10th  day  of  June,  1885,  dismissing  the 
claims  of  the  appellant,  upon  the  ground  that  it  appeared  upon 
the  face  of  the  clauns  that  they  were  barred  by  the  statute  of 
limitations,  and  that  the  board  of  claims  had  not  jurisdiction  to 
hear  and  determine  the  same. 
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The  claims  were  in  due  fonn  and  verified,  and  were  duly 
presented  on  the  9th  day  of  December,  1878,  to  the  canal 
appraisers  and  filed  under  the  law  then  in  force,  and  not  hav- 
ing been  heard  or  determined  under  such  law,  were  transferred 
under  the  act,  chapter  205  of  the  Laws  of  1883,  to  the  board 
of  claims,  and  were  by  this  tribunal  heard  and  determined  by 
dismissing  the  entire  claim  as  above  stated. 

The  question  to  be  determined  upon  this  appeal,  therefore, 
is  whether  all  the  claims  of  the  appellant  were  barred  by  the 
statute  of  limitations. 

The  claims  presented  were  for  damages  to  the  claimant's 
land,  to  the  trees  growing  thereon  and  his  well  of  water 
located  thereon,  for  labor  in  making  and  raising  a  roadway 
thereon  above  the  wet  soil,  and  digging  ditches  to  carry  oil  the 
water  which  flowed  thereupon  from  the  respondent's  canal,  and 
the  fences  injured  or  carried  away  by  the  same,  and  the  tem- 
porary use  and  occupation  of  the  claimant's  lands  by  the 
respondent,  its  oflScers  and  employees,  in  making  repairs  to  the 
canal,  the  injury  to  the  grass  thereon  and  the  removing  there- 
from the  debris  left  by  the  respondent. 

From  the  respondent's  points  it  appears  that  while,  at  and 
before  the  time  of  making  the  award  upon  these  claims,  it  had 
been  held  by  the  board  of  claims  that  damages  arising  from  a 
continuing  injury  caused  by  the  canal  were  barred  by  the 
statute  of  limitations,  unless  filed  wnthin  two  years  from  the 
time  when  the  damages  first  accrued ;  the  Court  of  Apj>eal8 
has,  since  the  award  in  this  case  was  made,  held  that  a  party 
presenting  and  proving  a  claim  for  continuing  damages  is 
entitled  to  recover  for  the  damages  accruing  within  the  j^eriod 
(^f  the  two  years  immediately  prior  to  the  time  of  filing  the 
claim.     {Reed  v.  The  State  of  N.  Y,,  108  N.  Y.  407.) 

The  respondent  concedes,  under  this  holding,  that  the  boai"d 
of  claims  erred  in  dismissing  the  entire  claim,  and  that  that 
court  should  have  awarded  the  appellant  a  jwrtion  thereof,  at 
most  the  sum  of  $213.50,  and  that  as  this  sum  is  less  than  $500, 
the  amount  that  is  necessary  to  give  this  court  jurisdiction, 
this  court   should  dismiss  the  appeal  and   thus  deprive  the 
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apiKjllaiit  of  the  sum,  or  of  an  oppo  : 
whicli  the  eouu8el  for  tlie  state  con  i 
appellant. 

It  was  no  doubt  pretty  hard  upoi 
court  ruled  that  he  was  not  entitled    i 
the  state,  because  he  had  not  deinanc 
or,  in  the  language  of  Judge   Ea]  i 
(99  N.  Y.  499),  "  when  the  state  has    . 
than  the  statute  of  limitations."     I  i 
harder  still  that  a  claimant,  M'hose  •  i 
upon  the  statute  of  limitations,  if  th( 
be  allowed  to  defeat  the  portion  of  tl:  i 
of  limitations  cannot  defeat,  bj^  liavin  ; 
the  reason  that  that  portion  of  the  c  i 
$500,  and  that,  too,  in  a  case  betweei 
standing  in  Ivf*oj)<tf'enf!,s, 

If  the  concession  or  the  assumptioi 
That  the  statute  of  limitations  cannot 
of  the  claim,  it  would  seem  apparent  ^ 
the  State  to  have  tendered  a  stipulati 
fying  the  award  by  allowing  so  mi  i 
statute  of  limitiitions  cannot  defeat,  oi 
that  portion. 

But  in  the  absence  of  such  dispositi*  i 
the  claimant  and  the  State,  we  must 
the  appeal. 

Under  the  statute  of  1870  (chap, 
(chap.  205),  there  can  be  no  question  i 
had  jurisdiction  of  the  claims  present; 
against  the  state,  if  the  proof  should  i 
sen  ted,  ai^ide  from  the  statute  of  linn' I 
not  contend  to  the  contrary.  The  qui 
ered  is  when  the  statute  of  limitatioiui 
claims  if  Section  2  of  the  act  of  187 
the  claimants  "  shall  file  their  claims  i 
appraisers  within  two  years  from  the 
have  aecrued,  but  claims  for  damages  • 
SiCKELS — Vol.  LXXUI.        52 
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more  than  one  year  prior  to  the  passage  of  this  act  shall  l>e 
filed  within  one  year  from  the  date  hereof."     *     *     * 

There  can  be  no  contention  or  difference  of  opinion  that 
claims  involved  in  this  appeal  must  be  presented  within  two 
years  from  the  time  damages  accrued,  and  the  Court  of  Appeals 
has  held  that,  in  the  case  of  continuous  injury,  the  damages 
accniing  within  the  two  years  immediately  preceding  tlie  time 
of  filing  the  claim,  are  not  barred  by  the  statute.  (Colrich  v. 
Siomlntrne,  8  N.  Y.  S.  R.  173,  opinion  by  Judge  Andrews; 
Ulme  V.  .V.  Y,  C.  cf-  IL  R.  It  li,  101,  N.  Y.  98.) 

This  conclusion  requires  that  the  award  be  reversed  and  the 
claim  sent  back  to  the  board  of  claims  for  a  reliearing. 

It  may  not  be  amiss  to  add,  upon  the  subject  of  dismissing 
this  appeal,  that  we  understand  by  "the  amount  in  contro- 
versy," in  section  10  of  the  act  of  1883  {suj)ra\  to  be  the 
amount  of  the  claim  presented,  or  the  amount  which  the 
l)oard  of  claims  may  legally  award  the  claimant  under  the 
proofs,  including  interest  in  a  proper  case  for  the  allowance  of 
interest. 

l^ooking  at  the  claim,  with  the  dates  as  therein  stated,  and 
excluding  those  items  which  may  be  excluded,  as  shown  by 
their  dates  not  to  be  within  the  tw^o  years  immediately  pre- 
ceding the  time  of  filing  the  claim,  the  claimant  m^y  be 
awarded  $501,  without  including  any  interest,  and  if  the  proof 
given  upon  the  hearing  should  show  that  some  of  the  items, 
which  now  appear  to  be  outside  of  the  two  year  period,  were, 
in  fact,  within  that  period,  the  board  of  claims,  by  the  exercise 
of  the  power  of  amendment  which  it  possesses,  and  the  liber- 
ality with  which  claims  of  this  character  are  to  be  treated,  the 
award  might  be  considerably  above  $500.  In  any  view  of  this 
appeal,  the  award  should  be  vacated  and  the  board  ordered  to 
rehear  the  claims. 

All  concur. 

Ordered  accordingly. 
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Charles  Davis,  Respondent,  v.  Isabella  M.  Davis  et  al., 
Impleaded,  etc..  Appellants. 

The  will  of  D.  disposed  of  his  real  estate  as  follows:  "I  give  and  bequeath 
all  my  real  estate  in  fee  simple  to  my  three  sons"  (naming  them),  ** and 
the  survivor  and  survivors  of  them  in  case  either  die  before  me  without 
issue  —  and  in  case  either  die  before  me  leaving  issue,  the  share  of  such 
deceased  child  shall  go  to  such  issue."  Two  of  the  sons  died  before  the 
testator,  first  H.,  who  left  three  children,  and  thereafter  J.,  who  left  no 
issue.  In  an  action  for  partition  of  the  real  estate,  ?Ufl(l,  that  the  surviv- 
ing son  took  two-thirds  and  the  children  of  H.  one-third. 

Reported  below  44  Ilun,  S65, 

(Submitted  January  16,  1890;  decided  January  31,  1800.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
u  rt  in  the  second  judicial  department,  entered  upon  and 
order  made  the  second  Monday  of  May,  1887,  which  aflSrmed 
a  judgment  in  favor  of  piaintiif,  entered  upon  a  decision  of 
the  Special  Tenn  of  the  County  Court  of  Khigs  county. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

James  li.  SUers^  Jr,^  for  appellant. 

George  V.  Brawer  for  respondent.  The  Kevised  Statutes 
have  not  changed  the  law  so  far  as  it  affects  James  Albert's 
interest.  (R  S.,  chap.  6,  tit.  1,  §  52 ;  Mowatt  v.  Carow^  7 
Paige,  328 ;  Smith  v.  Pybvs^  9  Ves.  567 ;  ^yyl^e  v.  Lochwood, 
86  N.  Y.  291.) 

Parker,  J.  This  action  was  brought  for  a  partition  of  real 
property.  The  interlocutory  judgment  adjudged  the  plaintiff's 
interest  in  the  real  estate  sought  to  be  partitioned,  to  be  an 
undivided  two-thirds,  and  that  of  the  three  defendants,  an 
undivided  one-ninth  each.  A  review  of  the  judgment  in  such 
respect  only  is  sought  by  this  appeal. 

The  title  of  the  parties  to  this  action  wa«  acquired  tlirough 
the  last  will  and  testament  of  Henry  Davis. 
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The  devise  was  as  follows :  "  After  all  my  lawful  debts  are 
paid  and  discharged,  I  give  and  beque^ith  all  my  real  estate  in 
fee  simple  to  my  three  sons,  Henry  Davis,  Charles  Davis  and 
James  Albert  Davis,  and  the  survivor  and  survivors  of  tliem 
in  case  either  die  l)efore  me  without  issue ;  and  in  case  either 
die  before  me  leaving  issue,  the  share  of  such  deceased  child 
ahall  go  to  such  issue." 

Henry  Davis  died  before  the  testator,  leaving  him  surviWng 
three  children,  the  defendants  in  this  action. 
.  Subsequently,  Init  before  the  death  of  the  testator,  James 
Albert  Davis  died  without  leaving  issue.     Of  the  three  sons, 
therefore,  Charles  Davis  alone  survived  the  testator. 

And  the  question  presented  is :  A\niat  share  did  Charles 
Davis  and  the  children  of  Henry  Davis,  respectively,  take 
under  the  devise  ? 

We  think  the  devise  admits  of  but  one  construction.  Pri- 
marily it  was  to  the  three  sons,  but  in  the  event  of  the  death 
of  either  of  the  devisees  without  issue,  then  the  devise  was  to 
the  survivor  or  survivors  of  them.  The  word  '*  survivor"  in 
the  connection  in  which  it  is  used,  relates  to  and  is  limited  by 
a  class  of  which  the  sons  constitute  the  whole.  It  does  not 
refer  to  the  issue  of  one  of  that  class.  James  All>ert  Davis 
having  died  without  issue,  the  share  intended  for  him  vested 
in  Charles  Davis,  the  sole  survivor,  upon  the  death  of  the 
testator. 

The  will  also  provided  that  in  the  event  of  the  death  of  a 
son  leaving  issue,  the  share  of  sucli  deceased  child  shall  go  to 
such  issue.  Therefore,  upon  the  death  of  Henry  Davis,  which 
occurred  before  the  death  of  James  Albert,  as  well  as  prior  to 
that  of  the  testator,  his  share  was  released  to  his  children.  Ajb 
Henry  Davis  did  not  survive  either  tlie  testator  or  James 
Albert,  he  did  not  take  as  survivor,  and  his  children  conld 
only  take  the  share  devised  to  him,  which  was  one-third. 

As  this  view  is  in  accord  with  that  of  the  court  below,  the 
judgment  should  l)e  affinned. 

All  concur. 

Judgment  affirmed. 
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Nathaniel  Hooper  et  al.,  Respondents,  v.  AValter  S.  Baillik 
et  al.,  impleaded,  etc..  Appellants. 

A  general  assignment  for  the  benefit  of  creditors,  relating  solely  to  the 
property  of  a  general  partnership,  all  of  which  is  personal,  and  reciting 
that  it  is  made  by  the  firm  to  which  the  firm  name  is  subscribed  by  one 
of  the  partners,  who  declares  in  the  certificate  of  acknowledgment  "  that 
he  executed  the  same  as  and  for  said  firm(giving  its  name)  and  under  its 
authority  and  instructions  of  the  members  of  said  firm,"  is  not  void  on 
its  face  by  reason  of  the  manner  of  its  execution  ;  such  an  assignment 
may  legally  be  executed  in  the  name  of  the  firm,  by  one  of  the  partners, 
if  done  with'  the  oral  assent  of  all. 

Sutfierland  v.  Bradner  (116  N.  Y.  410),  distinguished. 

In  an  action  by  firm  creditors  to  set  aside  such  an  assignment,  if  the  plain- 
tiff desires  to  raise  the  question  as  to  the  asst»nt  of  the  other  partners,  it 
should  be  presented  by  the  pleading. 

If  so  presented,  the  burden  is  upon  the  plaintiff  to  establish  that  the 
assignment  was  executed  without  their  assent. 

In  such  an  action  the  complaint  alleged  that  the  assignment  was  made 
with  intent  to  defraud;  this  was  put  in  issue  by  the  answer.  It  appeared 
that  the  firm  was  engaged  in  business  in  New  York,  having  a  branch 
house  in  Brazil;  it  was  composed  of  three  partners,  two  of  whom  resided 
in  New  York,  the  other  in  Brazil.  B.,  one  of  the  New  York  partners, 
executed  the  assignment;  J.,  the  other,  testified  that  shortly  before 
its  execution  B.  told  him  that  if  they  did  not  get  remittances  from 
Brazil  they  would  have  to  make  an  assignment ;  the  witness  answered 
••  If  we  must  do  it,  then  w^e  must ;"  also,  that  he  did  not  remember  any 
other  conversation  with  B.  in  reference  to  the  assignment,  but  would 
not  swear  there  was  none.  Plaintiff  also,  after  proving  by  the  assignee 
that  he  saw  a  cable  from  W.,  the  Brazilian  partner,  dated  before  the 
assignment,  assenting  to  it  without  qualification,  put  in  evidence  a  letter 
from  W.  to  the  assignee,  to  the  effect  that  he  confirmed  by  cable  the 
assignment  of  the  assets  of  the  New  York  firm  only,  it  being  out  of  his 
power  to  do  more,  as  under  Brazilian  law  it  was  necessary  to  settle 
claims  there  before  remittance  of  any  moneys  abroad.  It  also  appeared, 
and  the  trial  coiut  found,  that  W.,  after  converting  the  assets  in  Brazil 
into  money  and  paying  local  claims,  remitted  the  balance  to  the  assignee. 
The  referee  also  found  that  J.  never  objected  to  or  questioned  the  assign- 
ment either  before  or  after  the  execution.  The  assignee  and  one  of  the 
assignors,  called  as  witnessi^s  for  the  plaintiff,  both  testified  that  the 
assignment  was  made  in  good  faith,  and  there  was  no  evidence  to  the 
contrary.  At  the  close  of  the  evidence  the  defendants  counsel  requested 
the  court  to  find  the  issue  of  fact  in  their  favor;  it  refused,  to  which 
defendants  excepted.    The  court  found  that  the  assignment  was  made 
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without  the  authority  or  assent  of  J.  and  W.,  to  which  finding  the 
defendants  exce|)ted.  The  court  found  as  conclusion  of  law  that  the 
assignment  was  fraudulent  and  void  as  against  plaintiffs.  Ildd,  that 
the  findings  were  erroneous  ;  and  that  the  refusal  to  find  and  the  finding 
of  fact,  there  being  no  evidence  to  sustain  it  were,  under  the  excep- 
tions   reviewable  in  this  court.     (Code  Civ.  Pro.  §§  992,  993.) 

(Argued  January  16,  1890  ;  decided  January  31,  1890.) 

Appeal  from  judgment  of  the  (leiieral  Term  of  the  Supreme 
Ooui-t  in  tlie  first  judicial  department,  entered  upon  an  order 
made  May  13,  1887,  which  affirmed  a  judgment  entered  in 
favor  of  plaintiffs  unon  a  decision  of  tlie  court  on  trial  at 
Si)eeial  Term. 

This  action  was  l)rought  to  set  aside  an  assignment  for  the 
l)eneiit  of  creditors. 

On  and  prior  to  May  17, 1884,  Charles  McCulloch  Beecher, 
Frank  R.  Johns(m  and  AV alter  S.  Baillie,  were  partners  under 
the  name  of  C-.  Mc(^ulloch  Beecher  &  Co.  They  were 
engaged  in  husiness  as  conunission  merchants  at  the  city  of 
New  York,  and  had  a  branch  house  at  the  city  of  Rio  de 
Janiero.  Beecher  resided  at  Brooklyn,  and  Johnson  at  the 
city  of  New  York,  and  they  had  cliarge  of  the  business  in  the 
city  last  mentioned.  Baillie  resided  and  had  charge  of  the 
business  at  Bio  de  Janiero.  The  property  of  the  firm  was  all 
personal,  some  of  which  was  at  New  York,  but  the  greater 
part  of  it  was  at  Rio  de  Janiero.  On  the  date  mentioned  the 
firm  was  insolvent,  and  Beecher  executed  in  its  name  a  general 
assignment  for  the  benefit  of  creditors,  by  which  all  of  its 
property  was  assigned  to  the  defendant  Henry  P.  Bart:lett,.  in 
trust,  to  convert  into  money  and  first  pay  in  full  two  creditors, 
after  which  all  others  were  to  be  paid  ratably.     November  17, 

1 884,  the  plaintifiFs  recovered  a  judgment  against  the  partners,  on 
which  an  execution  was  returned  wholly  unsatisfied.     June  6, 

1 885,  this  action  to  set  aside  the  assignment  as  fraudulent  was 
begun  by  personal  service  of  the  summons  and  complaint  on 
all  of  the  defendants  except  Beecher,  who  was  not  served,  nor 
<lid  he  appear  in  the  action. 

Further  facts  appear  in  the  opinion. 
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C  E.  Tracy  for  appellants.  For  the  purpose  of  this  action 
it  was  and  is  to  be  taken  as  true  that  both  Johnson  and  Baillie 
liad  assigned  their  property  by  the  assignment  executed  by 
Beecher.  The  complaint  specifically  charge<l,  and  their  several 
answers  admitted  the  making  of  the  assignment.  Their 
answers  were  in  themselves  a  ratification  of  the  assignment  by 
them.  (Code,  §  522 ;  TeU  v.  Beyer,  38  N.  Y.  161 ;  Balhyu  v. 
Parsons,  11  Hun,  602;  Flewchman  v.  Stern,  90  N.  Y.  110; 
Fisk  V.  Evans,  5  J.  «fe  S.  482 ;  60  N.  Y.  640 ;  Gasper  v. 
Adams,  28  Barb.  441 ;  Smdhwick  v.  /:  X  Bk.,  84  N.  Y.  420, 
429;  PrhhdU  v.  Varuihers,  15  id.  425-6;  KeUltAis  v. 
Myers,  19  id.  231  ;  Thorp  v.  A'.,  eU\^  Co.,  48  id.  253-5 ; 
Bat^  v.  JSosekratis,  23  How.  Pr.  98.)  There  was  an 
absolute  failure  of  proof  showing  dissent  from  the  assign- 
ment by  either  the  defendant  Johnson  or  Baillie.  {Balcfmn 
V.  Tynes,  19  Abb.  32  ;  lioberU  v.  Shepard  2  Daly,  110 ;  WtMs 
V.  March,  30  N.  Y.  344;  Lowemteln  v.  Fhiaraud,  11  Hun, 
399 ;  82  N.  Y.  494 ;  Klurnpp  v.  Gardn4>r,  114  id.  153.)  There 
was  an  utter  absence  of  proof  to  sustain  the  two  findings  that 
they  did  not  authorize  or  assent  to  the  assignment.  {lioberts 
V.  Shepard,  2  Daly,  110;  Klunipp  v.  Gardner,  114  N.  Y. 
153 ;  Laws  of  1887,  chap.  466,  §  28.)  The  judgment  as  entered 
wa«  incorrect,  in  that  it  gave  to  plaintiffs  a  preference  over  all 
other  creditors.  The  assignment  was  not  set  aside  for  fraud, 
but  only  for  alleged  irregularity.  This  gives  the  plaintiffs  no 
preference  over  other  creditors.  {Codvyise  v.  Gehtoii,  10 
Johns.  507 ;  Corniny  v.  ^yhite,  2  Paige,  567 ;  Cox  v.  Piatt, 
32  Barb.  126 ;  Kennedy  v.  Barandon,  67  id.  209 ;  Code,  §§ 
452,  786 ;  Coojye  v.  BowUs,  18  Abb.  442,  447.) 

Franklin  Bien  for  respondents.  Where  the  pleadings  do 
not  conform  to  the  evidence  if  the  facts  proved  a  good  cause 
of  action,  and  no  objection  is  made  to  the  evidence,  the  ca«e 
will  be  disjK)sed  of  on  appeal  as  if  the  pleadings  had  been 
amended.  {Tyin^  v.  C  IF.  Co,,  58  X.  Y.  313;  Will  Jams  v. 
P.  F.  Im.  Co.,  57  id.  274;  Sherman  v.  Parish,  53  id.  4S8 ; 
Me  Knight  v.  Devlin,  52  id.   399;  3liller  v.  Schuyler,  20  id. 
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524 ;  Cutlhi  v.  Gunier^  1 1  id.  3<)8.)  An  assignment  of  part- 
nership property  with  preferences,  must  he  executed  hy  all 
members  of  the  finn  ;  if  not  it  is  void.  (42  Barb.  93 ; 
Story  on  Part.,  §  108 ;  Burrill  on  Assigments,  37 ;  5  Paige, 
80 ;  7  id.  2^5 ;  8  Sandf.  Ch.  284 ;  8  Duer,  1 ;  15  How.  Pr.  2*kS  ; 
2  Kern.  442  ;  1  Iloff.  Ch.  513 ;  8  Sandf.  (^h.  284 ;  IFaye^i  v. 
Jfeyer,  Id.  298  ;  R.  S.,  chap.  8,  tit.  5,  §  9  ;  Laws  of  1878,  chap. 
807 ;  Hayes  v.  Ileyer,  3  Sandf.  Ch.  293 ;  25  llun,  79 ;  30 
X.  Y.  344.)  This  is  an  action  by  judgment  creditors,  after 
return  of  execution,  to  set  aside  a  general  assignment,  and  if 
they  succeed  they  are  entitled  to  a  preference  over  other 
creditors  on  the  assets  in  the  hands  of  the  assignee.  (Code 
V\\\  Pro.,  §  1878.) 

KoLLKTT,  t/h.  J.  It  is  alleged  in  the  complaint :  "  That  the 
said  assigmnent  is  null  and  void  upon  its  face,''  but  why  it  is 
so  is  not  averred.  It  is  argued  in  behalf  of  the  respondents 
that  it  is  so  void  because  (1)  the  names  of  all  of  the  partners 
are  not  disclosed  in  it,  and  (2)  that  it  aj^pears  not  to  have  been 
executed  by  all  of  the  partners.  The  partners  had  no  prop- 
erty except  firm  property,  all  of  which  was  personal.  A 
general  assignment  relating  solely  to  the  proj>erty  of  a  general 
partnership,  all  of  which  is  personal,  executed  solely  for  the 
benefit  of  creditors  of  an  insolvent  firm,  and  reciting  that  it  is 
made  "  between  tlie  firm  (stating  its  name),  party  of  the  first 
part,"  to  which  the  firm  name  is  subscribed  by  one  of  the 
j)artners,  who  declares  in  the  certificate  of  acknowledgment 
*'  that  he  executed  the  same  as  and  for  said  finn  (giving  its 
name),  and  under  its  authority  and  instnictions  of  the  meni- 
l)ers  of  said  firm,"  is  not  void  on  its  face  by  reason  of  the 
manner  of  its  execution. 

The  assignment  not  being  void  on  its  face,  the  burden  was 
on  the  plaintiffs  to  prove  that  it  was  void  for  reasons  outside 
of  the  record.  They  alleged  in  their  complaint  as  a  reason 
for  setting  it  aside,  which  is  the  only  ground  averred,  except 
the  one  first  considered,  "  That  the  said  assignment  was  made 
by  the  defendants,  Charles  McCulloch    Beeclier,   Frank   R 
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Johnson   and   Walter   S.    Baillie,  wi 
hinder  and  defraud  tlieir  creditors, 
panied  by  innnediate  and  continued 
of  the  property,  but  that  the  same 
under  the  control  of  the  said  assignors 
Paine  Bartlett/'    The  defendants,  in  1 
the  assignment  was  made  with  inte 
On  the  trial  the  plaintiffs  called  as  a  ^ 
one  of  the  assignors,  botli  of  whom  i 
ment  was  made  in  good  faith,  and  we 
contrary.      At    the   close   of    the   ev 
re(iiiested  the  court  to  find  the  issue  o 
favor,  but  the  court  refused  to  deteri 
refusal  the  defendants  excepted,  pursu 
Code  of  Civil  Procedure,  and  they  ii 
903  the  refusal  was  error.     The  court 
law,  "  That  the  said  general  assignment 
M'a.s  and  is  fmudulent  and  void  as  agaii 
action,"  which  seems  to  have  been  bast 
that  the  assignment  was  made  without 
of  Johnson  and  Baillie.     This  finding  < 
l)y    the   defendant  ])ursuant  to   sectio 
urge  that  it  is  v^-ithout  any  evidence 
and  is  reviewable  as  a  (piestion  of  law. 
complaint  contained  no  intimation  tliat 
Ik?  attacked  on  the  ground  that  it  w 
Jr>hnson  and  Baillie,  but,  on  the  contra 
tliat  it  was  made  by  all  of  the  partner 
such  an  issue  was  presented   by  the  pit 
establishing  it  was,  as  before  stated,  on 
called  Mr.  Johns<m,  who  testified :  "  I  v 
assignment  was  made ;  I  had  a  ccmversa 
witli  reference  to  the  making  of  this  a 
1>eing  made ;  he  told  me  two  days  befor 
not  get  remittances  from   Brazil  we  wo 
assignment;    I  said  to  him  it  is  pretty  1 
do  it  then  we  nmst ;  I  had  no  conversati 
SicKELs— Vol.  LXXII.         53 


418  IIcx)PER  et  al.  V,  Baillie  et  al.  [Jan., 

Opinion  of  the  Court,  per  Follett,  Ch.  J. 

with  reference  to  this  a.ssignineiit ;  I  do  not  remember  any 
other  conversation,  but  I  won't  swear  it  was  the  only  conver- 
sation I  had  with  him."  The  plaintiffs  called  the  assignee, 
wlio  testified  :  ''  I  think  I  saw  a  ca>ble  from  Walter  S.  Baillie, 
dated  about  May  16th,  1S84,  to  the  firm  of  C.  McCullocli 
Beecher  &  Co.;  *  *  *  I  don't  know  the  contents  rer- 
hatha;  as  near  as  I  reccollect,  Mr.  Baillie  assented  to  the 
assignment  without  qualification ;  I  cannot  iLse  the  words  of 
the  cable,  but  that  is  my  remembrance."  Tliis  cablegram  was 
dated  the  day  previous  to  the  date  of  the  assignment.  The 
plaintiffs  put  in  evidence  a  letter  from  Baillie  to  the  assignee, 
dated  June  28,  1884,  which  contains  the  following:  "Dear 
Sir. — Your  favor  of  the  24th  ult.  duly  received  on  the  26th 
inst,,  addressed  to  the  \mter,  to  which  w^e  have  to  reply  with 
all  the  information  in  our  power. 

''^ First.  I^t  us  correct  you  on  your  firtt  remark  that  'we 
had  already  been  advised  by  cable  Messrs.  C.  McCulloch 
Beecher  &  Co.,  New  York  and  liio  have  assigne^l  to  me  all 
their  business  for  the  benefit  of  their  creditors,'  etc.  So  far 
as  the  writer  is  concerned,  he  confirmed  in  his  cable  of  16th 
ult.  confirmation  assignment  available  assets  of  tfie  JVew  York 
Jin/i  only^  it  being  quite  out  of  his  power  to  do  more  than 
this.  Brazilian  law  being  most  clear  in  stating  the  absolute 
necessity  of  first  settling  all  claims  on  the  spot  l)efore  the 
remittance  of  any  moneys  abroad.  This  once  accomplished, 
we  will  remit  you  as  rapidly  as  possible  all  that  remains  over, 
subject  only  to  the  deduction  of  actual  liquidated  expenses.'' 
They  also  put  in  evidence  a  letter  from  Baillie  to  C.  McCulloch 
Beecher  &  C'o.,  dated  May  24,  1 884 :  "Since  our  respects  uf 
the  17th  inst.,  we,  on  2()th,  received  your  cable  announcing 
your  failure  and  the  appointment  of  Mr.  II.  P.  Bartlett  as 
assignee.  *  *  *  At  once  on  receipt  of  news  of  your  sus- 
pension we  consulted  our  lawyer  as  to  our  course  to  pursue, 
and  he  informed  us  that,  by  Brazilian  law,  all  local  debts  must 
be  settled  before  any  remittances  can  be  sent  to  New  York 
towards  settlement  with  United  States  creditors,  and  that,  fio 
far  as  this  branch  is  concerned,  our  assets  more  than  covering 
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oTir  local  liabilities,  we  are  simply  liqui 
instructions  from  our  head  office."     - 
verted  the  assets  in  Brazil  into  mone^     i 
Brazilian  creditors,  as  required  by  th     I 
remitted  the  surplus  to  the  assignee, 
dence  bearing  upon  the  question  of       1 
Baillie  consented  to  tlie  execution  of 
does  not  tend  to  sustain  the  finding  th£     I 
had  such  an  issue  been  raised  by  the 
trial  court  found  "That  said  Frank  R.  t 
to  or  questioned  said  assignment  either 
cution  and  that  said  Walter  S.  Baillie,      1 
said  assignment,  collected  the  assets  of 
and,  after  paying  the  indebtedness  of  sai<    i 
Brazil,  transmitted  the  balance  to  the  a 
Henry  Paine  Bartlett." 

A  general  assignment  of  the  assets  of  i 
for  the  benefit  of  creditors  may  be  legalb  ; 
of  the  firm  by  one  of  the  partners,  if  do:  : 
of  all  of  the  partners.  (Klmnpp  v.  • 
153.)  The  case  at  bar  is  not  like  Suther  ; 
N.  Y.  410),  in  which  an  attempt  was  i 
assignment  by  amendment  after  a  credits  • 
on  the  assigned  property. 

The  judgment  should  be  reversed  ai  t 
issues  joined  in  the  pleadings,  or  of  such  i 
amended  pleadings  granted,  with  costs  to  i 

All  concur. 

Judgment  reversed. 

William   J.  Nortukidge,  Appellant,  t 

Respondent. 

It  teems  it  is  only  where  the  vendor  in  a  contract  [ 
ance  of  land  is  chargeable  with  bad  faith  thi . 
upon  breach  of  the  covenant  to  convey,  to  rec  t 
by  the  goodness  of  his  bargain  or  the  financii 
have  resulted  from  performance. 
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The  vendee,  however,  may  recover  back  purchase-money  paid  by  him  and 
such  expenses  as  he  has  reasonably  incurred  in  examination  of  the  title. 

The  parties  entered  into  a  contract  by  which  defendant  agreed  to  convey 
to  plaintiff  certain  real  estate.  It  was  known  "by  plaintiff  that  defend- 
ant at  the  time  had  no  title  to  the  property ;  the  latter  contracted  in  good 
faith,  relying  upon  a  contract  on  the  part  of  another,  to  convey  the 
premises  to  him,  and  both  parties  believed  that  defendant  would  acquire 
title  before  the  time  stipulated  for  the  conveyance.  Defendant  was 
unable  to  perform  by  reason  of  the  failure  of  the  party  who  had  agreed 
to  convey  to  him  to  fulfill  his  contract.  In  an  action  to  recover  damages 
plaintiff  recovered  the  expenses  incurred  in  examining  the  title,  with 
interest.  Jleld,  no  error;  that,  although  plaintiff  was  aware  at  the  time 
of  making  the  contract  that  defendant  did  not  have  the  title,  yet  as  both 
parties  supposed  he  would  obtain  it,  the  reasonable  expense  of  examining 
such  title  might  be  regarded  as  in  the  contemplation«of  the  parties. 

Dey  V.  Kason  (100  N.  Y.  166),  distinguished. 

(Argued  January  17,  1890;  decided  January  31,  1890.) 

Appeal  from  <jnler  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  the  city  of  New  York,  made  the  first  Mon- 
day of  May,  1SS7,  whieli  reversed  a  judgment  in  favor  of  the 
plaintiff,  entered  upon  a  verdict  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts  are  suiBciently  stated 
in  the  opinion. 

John  J,  MdcMln  for  appellant.  An  appeal  lies  to  this  court 
from  the  order  granting  a  new  trial.  {Ifarris  v.  Burdett^  73 
N.  Y.  136 ;  Baylies  on  New  Trials,  281.)  The  damages  sus^ 
tained  by  plaintiff  in  consequence  of  the  defendant's  breach 
were  the  moneys  expended  in  the  examination  of  title.  (  Wohl- 
farth  V.  Chimherlmn,  6  N.  Y.  S.  Rep.  207;  Coekroft  v.  iV^. 
Y,  i&  IL  li.  li,  Co,,  (U)  N.  Y.  201 ;  Slckd  v.  Cohm,  7  N.  Y. 
S.  R.  54 ;  Moore  v.  WilUains,  id.  83.) 

Moore  cfe  Moore  for  respondent.  It  is  submitted  that  the 
plaintiff's  right  to  recover  the  expenses  incurred  by  him  as 
alleged  in  his  complaint  nmst  rest  upon  one  of  the  two  grounds, 
fraud  or  warranty.  Neither  of  which  grounds  are  claimed  or 
presented  by  the  case  at  bar.  The  judgment  against  the 
defendant  was  properly  reversed.     {D&y  v.  Nason^  100  N.  Y. 
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166 ;  Canover  v.  Weaver,  20  id.   140      / 
40  id.  60-65 ;  Coekroft  v.  lY.  Y.  d;  H     \ 
204 ;  I^rost  v.  liwymond,  2  Caines,  188 ; 
AhboU  V.  Alien,  2  Johns.  Cli.  623.)     1    \ 
must  be  expressed  in  terms  and  cannot     * 
man  v.  Gardner,  5  Johns.  Ch.  32 ;  4  Cn    ( 
Eq.  Kep.  311 ;  Hiem  v.  MiU,  13  Yes.  1    I 
Dorsey  v.  Jackman,  1   S.  &  R.  42.) 
must  be  a  distinct  allegation  of  the  c    [ 
is  not  deemed  an  issue,  and  cannot  a    : 
John.  Ch.  33-83 ;   James  v.  McKerm 
purchaser  buying  with  full  notice  of     i 
not  be  relieved  by  the  court.      (13  S.  i 
270,  276n;  2  Wheat.  13 ;  Craddock  v.    \ 
HaH  V.  P(yrt^,  5  S.  &  R.  204;    F 
Addis.  9.) 

Bradley,  J.  The  action  was  brougl 
for  the  alleged  breach   by  the  defenc 
which  he  agreed  to  sell  to  the  plaintiff,    i 
a  full  covenant  warranty  deed,  certain  p  [ 
township  of  Raritan,  county  of  Monmo 
Jersey.     At  the  time  designated  for  t 
sale  the  plaintiff  was  ready  to  i>erfom 
part,  but  the  defendant  was  unable  to  ( 
premises,  and  a  breach  on  the  part  of  tli  i 
at  the  trial.     The  plaintiff  recovered  S8 
amount  of  expenses  Incurred  by  the  pi  , 
examination  of  the  title  to  be  made.     Ai 
was  made  the  defendant  had  no  title 
relied  upon  the  performance  by  another  ' 
made  about  the  same  time,  undei-taken  t<  i 
to  him,  and  it  was  l>y  reason  of  the  failu  • 
80  that  the  defendant  was  unable  to  mal 
the  plaintiff.     The  defendant  made  tlie  C( 
and  had  the  purpose  to  perform  it,  ai 
understood  that  the  defendant  did  not  h;; 
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informed  and  believed,  at  the  time  the  contract  was  raade, 
that  tlie  defendant  ^A'onld  be  able  to  procure  it  before  the 
Btipnlated  time  for  perfornianee. 

The  vendee  in  acontrac?t  for  the  sale  t>f  land  is  not  ordinarily 
en  titled  J  npcm  breaehj  on  failure  to  convey,  to  recover  of  tbe 
vendor  damages  nieafiiired  hy  the  gtjodjiesw  of  his  bargain  or 
the  financial  benefit  which  would  result  from  performance, 
and  it  it*  only  when  the  vendor  is  for  i^ome  reason  charge-able 
with  bad  faith  in  the  matter  that  recovery  l)cyond  nominal 
damages  on  that  account  can  be  had.  If  the  vendee  has  paid 
any  of  the  purchase-money  he  may  recover  that  back,  and  he 
may  also  recover  Buch  expenses  as  be  hai^  reasonably  incurred 
in  examination  of  the  title  to  the  proj>erty.  This  is  tbe  gen- 
eral rule.  {Conger  \\  Weamr^"^^  N,  Y,  140;  Cocker<yft  v. 
m  Y.  tft  IL  B.  [L  Co.,  m  id,  201 ;  Leggett-^.  M.  hi^.  Ca,^ 
53  id.  394.) 

It  is  contended  on  the  part  of  the  defendant  that  the  fact 
that  it  was  kno\\'n  to  the  plaintiff,  as  well  as  tlie  defendant^ 
that  the  latter  did  not  have  the  title  when  the  contract  was 
made^  did  not  permit  the  plaintiff  to  charge  tbe  latter  with 
the  expense  of  looking  up  the  title  to  the  property.  The 
ini]>lied  wari-anty  of  title  in  the  vendor,  which  usually  attends 
an  executory  contnu^t  for  the  sale  of  real  property  {I^nripell  v. 
Jack^im^  9  N.  Y.  535),  is  not  applicable  to  this  case,  as  the 
plaintiff  was  afl vised  that  the  defendant  did  not  have  it  when  he 
made  the  contract.  But  it  is  not  seen  that  such  fact  neeessarily 
Las  any  imi)oi*tanco  upon  the  question  under  consideration* 
The  expectation  and  belief  on  the  part  of  the  plaintiff  of  per- 
fonnance  by  the  defendant,  which  must  he  assinned  in  this 
case,  may  have  furnished  the  s^une  reason  to  the  jilaijitiff  for 
ascertaining  the  condition  of  the  title  ai^  wi^uld  have  existed 
and  induced  him  to  examine  it,  if  tlie  vendor  had  assumed  to 
be  the  owner  at  the  time  he  made  the  contract. 

Tbe  vendee  in  such  a  contract  as  this  is  not  required  to  take 
anything  less  than  a  good  marketable  title,  and  the  precautioD' 
aiy  means  of  ascerta.hiing  about  it,  by  examination,  before 
parting  with  the  purcbase-nioney  and  accepting  conveyaneej 
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are  properly  made  available  by  way  of  protection,  and  unless 
an  understanding  in  some  manner  appears  to  the  contrary, 
the  examination  of  the  title  by  the  vendee,  and  the  reasonable 
expense  of  making  it,  may  be  regarded  as  in  the  contemplation 
of  the  parties  and  treated  as  properly  incidental  to  the 
contractual  situation,  and  consequently  the  amount  of  such 
expense  may,  in  the  event  of  failure  of  the  vendor  to  con- 
vey, be  deemed  special  damages  resulting  from  the  breach  and 
recoverable  as  such.     {Bi^ler  v.  Morgan^  77  N.  Y.  812.) 

While  the  facts  alleged  jn  the  answer,  if  established,  may 
have  relieved  the  defendant  from  liability  for  this  expense  of 
investigating  the  title,  the  facts  as  represented  by  the  evidence 
do  not  furnish  any  reason  for  the  modification,  as  applic*able 
to  this  case,  of  the  doctrine  before  stated.  The  defense  is  not 
aided  by  Dey  v.  ^■ason  (100  N.  Y.  166).  There  the  contract 
to  sell  and  convey  the  land  referred  to  in  it  never  became 
binding  as  such,  and  whether  it  should  become  effectual  was 
made. dependent  upon  the  approval  by  a  third  party  designated 
by  the  contracting  parties.  And  in  that  view  Judge  Andrews, 
in  delivering  the  opinion  of  the  court,  very  properly  remarked : 
"  If  the  defendants  had  owned  the  land  described  in  the  com- 
plaint, Tevis  might  not  have  approved  of  the  exchange,  in 
which  case  the  same  expense  nught  have  been  incurred  by  the 
plaintiff  and  the  same  loss  sustained  of  which  he  now  com- 
plains." In  the  case  at  bar  the  contract  was,  so  far  as  appears, 
made  by  the  parties  in  good  faith,  and  they  respectively 
assumed  the  obligation  to  perform  it.  The  consequences  of 
the  breach  were  such  as  to  justify  the  result  given  by  the  trial 
court. 

The  order  should  be  reversed  and  the  judgment  entered  on 
the  verdict  affirmed. 

All  concur. 

Ordered  accordingly. 
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Jacob  L.  Van  Wycklkn,  Ap}>ellant,  r.  The  City  of 
Brooklyn,  Ilespondent.  • 

Where  an  order  of  General  Term  reversing  a  judgment  entered  on  a  verdict 
stat€«  that  the  facts  were  not  before  that  court  for  revision  and  that  its 
decision  was  upon  the  law  only,  the  legal  questions  are  reviewable  hero. 

The  opinion  of  a  witness,  upon  the  precise  question  the  jury  is  to  deter- 
mine, is  only  competent  when  from  the  nature  of  the  case  the  facts  can- 
not be  stated  or  described  to  the  jury  in  such  manner  as  to  enable  them 
to  form  an  accurate  judgment  thereon,  and  no  better  evidence  tlian 
such  opinions  is  attainable.  ^ 

To  render  the  opinions  of  witnesses  competent  as  evidence  the  subject 
must  be  one  of  science  or  skill,  or  one  of  which  observation  and  expe- 
rience have  given  opportunity  and  means  of  knowledge,  which  exist 
in  reasons  rather  than  descriptive  facts,  and.  therefore,  cannot  l)e  intelli- 
gently communicated  to  others,  not  familiar  with  the  subject,  so  as  to 
possess  them  with  a  full  understanding  of  it. 

Such  testimony  cannot  be  resorted  to,  therefore,  where  the  fact*  can  be 
placed  before  a  jury,  and  they  are  of  such  a  nature  that  ^urors  generally 
are  as  competent  to  form  an  opinion  in  reference  to  them  as  witnesses. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused  by 
negligence  or  wrongful  acts  of  the  defendant,  expert  testimony,  to  be 
competent,  must  be  based  on  evidence  in  the  case,  and  confined  to  the 
causes  of  the  injury  complained  of. 

In  an  action  to  recover  damages  for  alleged  diversion  of  the  waters  of  Spring 
creek  which  furnished  water  power  for  plaintiff's  mill,  the  claim  of 
plaintiff  was  that  the  water  was  drained  ♦from  the  creek  by  cert^iin 
driven  wells  put  down  by  defendant  on  its  lands  near  the  creek,  and  from 
which  it  pumped  water  for  the  city  supply.  Defendant  called  as  a  wit- 
ness one  A.,  who  was  conceded  to  be  an  expert,  and  who  constructed 
the  wells  in  question.  He  described  the  manner  of  their  construction, 
and  stated  that  they  drew  water  from  a  depth  below  the  surface  ranging 
from  thirty -five  to  sixty  feet.  The  depth  of  the  wells  varied,  for  the 
purpose  of  getting  the  benefit  of  the  water  in  different  water-bearing 
strata.  He  was  then  asked  :  "  Was  it  possible  for  you  to  take  in  those 
pipes  any  water  out  of  Spring  creek  ?  "  This  was  objected  to  as  *  'opinion- 
ative,"  and  excluded,  i/f W  (Follett,  Ch.  J.,  Potter  and  Haigiit,  JJ., 
dissenting),  no  error. 

Comm..  v.  Chfkifc  (105  Mass.  456) ;  Bupfm  v.  HarnH  (5  R.  I.   243) ;  Iht- 
weiler  v.  Oroff(\0  Penn.   St.   377);  Phillips  v.    7<7V3/(3  Abb.  Ct.  App. 
Dec.  607),  distinguished. 
Van,  Wycklen  v.  (U'ty  of  BnMMi/n  (41  Ilun,  418),  reversed. 


(Argued  December  4.  1H89;  decided  February  25,  1890.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  27,  188fi, 
which  reversed  a  judgment  in  favor  of  the  plaintiff  entered 
upon  a  verdict,  and  granted  a  new  trial. 

The  nature  of  the  a(*tion  and  the  material  facts  are  suffi- 
ciently stated  in  the  opinion. 

WiUiam'  C\  Dewitt  for  appellant.  A  mill-owner  having  title 
t^)  the  running  water  of  a  stream,  by  which  his  mill  is  oper- 
ated, has  a  right  of  action  against  any  pereon  who  has  diverted 
t>uch  stream  by  any  process  which  took  the  water  after  it  had 
become  a  part  of  the  open  running  water-course.  Water, 
while  under  the  earth,  is  a  part  of  the  realty ;  but  water  run- 
ning in  an  ancient  course  upon  the  earth's  surface  is  usufruc- 
tuary proj^erty  belonging  in  common  to  the  owners  upon  its 
banks ;  and  it  matters  not  whether  a  stream  l)e  diverted  by  a 
dam  built  upon  the  surface  of  the  earth,  or  by  pires  inserted 
imderneath  the  surface,  the  liability  is  the  same.  (  Village  of 
JJelhi  V.  Yoximans,  45  N.  Y.  862 ;  Garwood  v.  N.  Y.  C.  c6  //. 
IL  IL  R,  Co.,  83  id.  404 ;  Smith  v.  Roeh^i<tet\  1)2  id.  468  ;  Bur- 
roughs  v.  SdterUe,  25  The  Kep.  204 ;  Gardner  v.  jVewhuryhy 
2  Johns.  Ch.  162;  2  Kent's  Comm.  489,  445;  Angell  on  W. 
C.  §§  93,  95, 112;  Des'ter  v.  P.  A.  Co.,  1  Story,  3S7;  Gould 
on  Waters,  §§  268,  280,  281  ;  Washburn  on  Easements,  247; 
liairnan  v.  Taylor^  83  Eng.  L.  &  Eq.  428 ;  Broadhent  v, 
Haiiishotham^  34  id.  558 ;  Chiisemore  v.  liichards^  7  11.  L. 
Ca«.  349  ;  PUiy  v.  Clarh,  85  K  Y.  520;  Goodahv.  TutUe, 
20  id.  459  ;  Elhs  v.  Dunmn,  21  Barb.  280  ;  Vlllarjp  of  Delhi 
V.  Youmaris.,  45  N.  Y.  8f)8. )  It  is  not  comj)etent  for  an  expert 
in  a  cause  where  the  final  conclusion  to  be  reached  by  the  jury 
is  to  l)e  drawn  from  a  variety  of  facts,  especially  when  those 
facts  involve  the  laws  and  operations  of  nature  falling  under 
the  ol)servation  of  all  mankind,  to  answer  a  question  fixing 
that  final  conclusion  and  definitely  and  directly  deciding  the 
main  question  to  be  passed  upon  by  the  jury.  {Ferfjit.^on  v, 
IIuhMl,  97  X.  Y.  507,  512,  519  ;  1  Ureeni.  oil  Ev.  §  440 ;  Vnn, 
Demen  v.  Young,  29  N.  Y.  37;  Hart  v.  IL  R.  11.  B.  Co.  84 
SiCKEi^— Vol.  LXXIII.         54 
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id.  60 ;  Carpenter  v.  £.  T.  Co.,  71  id  579-680 ;  Ferguson  y. 
HuVbell,  97  id.  507,  512,  519 ;  BeiinM  v.  Clemence,  6  Allen, 
10;  Hopkins  y.  I.  <&  S.  Z.  7?.  B.  Co.,  78  lU.  32;  Jfarrw  y. 
^a*^  Huron,  41  Conn.  252 ;  Barts  v.  J/(W(?,  126  Mass.  226  ; 
J/oy  V.  Bradlee,  127  id.  414  ;  aS  T.  «?.  v.  Coover,  26  Ohio  St 
520 ;  States  v.  Bhodes,  29  id.  171 ;  4  Greenl.  on  Ev.  [14th 
ed.]  536 ;  Lincoln  v.  S.  B.  B.  Co.,  23  Wend.  425 ;  Brink  y. 
ff.  F.  Lis.  Co.,  80  K  Y.  116.)  The  witness  had  not  been 
shown  to  be  an  expert,  and  upon  this  ground,  the  evidence 
was,  of  course,  inadmissible.  {Hoyt  v.  L.  I.  B.  B.  Co.y  57 
K  Y.  678 ;  J^eUon  v.  M.  Ins.  Co.,  71  id.  460 ;  Terpenning 
V.  C.  E.  Ins.  Co.,  43  id.  279 ;  BedeU  v.  L.  L  B.  B.  Co.,  44  id. 
367 ;  Whele  v.  Hamland,  42  How.  399 ;  DdajieU  v.  Paruh^ 
25  K  Y.  38 ;  Slocovitch  v.  0.  M.  Ins.  Co.,  108  id  56 ;  HeUon 
T.  M.  Lis.  Co.,  71  id.  460.)  The  objection  was  general  in 
character,  and  the  evidence  being  excluded,  tlie  ruling  must 
be  deemed  to  have  been  placed  upon  the  right  ground.  {Tooley 
V.  Bacon,  70  K  Y.  34,  37.)  Upon  all  the  facts  of  the  case, 
it  is  manifest  that  the  exclusion  of  the  particular  question  did 
the  defendant  no  harm,  and  hence  it  was  error  to  reverse  the 
judgment  on  that  ground.  {Booth  v.  C.  M.  Co.,  74  N.  Y.  27 ; 
Borden  v.  Stevenson,  75  id.  164 ;  Moi/er  v.  iV!  Y.  C.  &  H.  B. 
B.  B.  Co.,  98  id.  645,  647 ;  Vanderv(yrt  v.  Oould,  26  id.  614; 
Carpenter  v.  E.  T.  Co.,  71  id.  580.) 

Almet  E.  Jenks  for  respondent.  An  action  will  not  lie 
against  a  city  if  it,  in  the  work  of  sinking  a  well  on  its  own 
lauds,  intercept  the  percolation  of  the  underground  currents 
of  water,  and  thereby  prevent  such  water  from  swelling  the 
springs  or  open  running  stream  on  or  running  through  the 
soil  or  land  of  another.  {Chasemore  v.  Bichards,^  H.  L.  Caa. 
349  ;^  VUJage  of  Delhi  v.  Yonmans,  45  N.  Y.  362 ;  J.  C.  Co.  v. 
Yeghte,  69  id.  22 ;  Bloodgood  v.  Ayres,  108  id.  403 ;  Acton 
V.  Bhmdell,  12  M.  &  W.  324 ;  Angell  on  Water  Courses,  chap. 
4,  §  114.)  Testimony  of  experts  as  to  whether  the  machinery 
of  its  system  could  draw  off  the  Uving  waters,  or  whether  it 
was  only  intended  to  draw  the  waters  of  the  earth  and  could 
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suck  up  such  waters  only  was  admissible.  {Detvoeiler  v.  Chroffy 
10  Perm.  St.  377:  Mcxyer  v.  N.  Y.  C.  R.  R.  Co.,  98  N.  Y. 
645 ;  Koster  v.  Noonam,  8  Daly,  231 ;  Hand  v.  BrooJdAns^ 
126  Mass.  324.)  Where  specific  objection  is  made  to  evidence 
offered,  e^^ery  ground  of  objection  not  specified,  which  is 
capable  of  being  obTiwted  by  evidence,  is  waived.  {Marston 
V.  Oovld,  69  N.  Y.  220 ;  WaUh  v.  W^tthington  Co.,  32  K  Y. 
440-443 ;  Newton  v.  Harris,  6  id.  345 ;  Durgin  v.  IrsUmd^ 
14  id.  322 ;  Blossom  v.  Barrett,  39  id.  434 ;  Moser  v.  Vose^ 
67  id.  56 ;  PUtaer  v.  Plainer,  78  id.  95.) 

Bbown,  J.  The  plaintiff  brought  this  action  to  recover  dam- 
ages which  he  claimed  to  have  sustained  from  the  diverson  by 
the  defendant  of  the  waters  of  a  stream  called  Spring  creek, 
and  there  was  a  verdict  in  his  favor  at  the  Circuit. 

The  judgment  on  such  verdict  was  reversed  by  the  Gen- 
eral Term,  and  the  order  of  reversal  states  that  the  facts  were 
not  before  that  court  for  review  and  its  decision  was  upon  the 
law  only.  The  legal  questions  arising  in  this  case  are,  therefore, 
properly  before  this  court.    PKaris  v.  Gere  (112  N.  Y.  408). 

The  plaintiff  was  the  owner  of  a  grist  mill  situated  near  the 
junction  of  "  Spring  creek"  with  Jamaica  bay,  and  he  derived 
the  power  to  drive  the  machinery  of  his  mill  from  the  flow  of 
the  tide  of  the  bay,  and  the  flow  of  the  waters  of  the  creek. 

The  defendant,  pursuant  to  a  statute  of  the  State,  had 
acquired  title  to  a  strip  of  land  upon  the  banks  of  the  creek,, 
about  two  miles  above  the  plaintiff's  mill,  and  upon  such  strip 
of  ground  had  constructed  one  hundred  driven  wells,  from 
which  it  pumped  water  for  the  supply  of  the  city.  The^ 
nearest  well  to  the  creek  was  distant  therefrom  about  twa 
hundred  feet,  and  the  others  were  located  at  varying  dis- 
tances up  to  about  six  or  seven  hundred  feet  therefrom. 

it  was  the  claim  of  the  plaintiff  that  these  wells  drained  the- 
water  from  the  creek  and  arrested  the  same  in  running 
to  the  mill,  thus  diverting  the  living  stream  and  impairing 
and  injuring  his  water  power ;  and  there  appears  to  have  been 
a  concession  at  the  trial,  and  the  same  is  made  in  this  court,, 
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that  if,  in  sinking  the  wells  on  its  own  land,  the  city  did  no 
more  than  intercept  the  percolation  of  underground  currents, 
and  thereby  prevented  such  water  from  running  through  the 
soil  and  reaching  the  stream,  the  action  would  not  lie.  And 
such  is  the  law  ap])licable  to  the  case.  {ChdHeifiiore  v.  liichards^ 
7  H.  L.  Cas.  349  ;  V'm<ige  of  Delhi  v.  Ymimans,  45  N.  Y.  362, 
-and  cases  cited.) 

The  question  in  issue,  therefore,  was,  did  the  defendant  by 
their  wells  and  machinery  draw  the  water  out  of  the  creek  after 
it  became  an  open  running  stream  on  the  surface  of  the  earth. 

At  the  close  of  the  plaintiffs  case  there  was  a  motion  by  the 
defendant  to  dismiss  the  complaint  "upon  the  ground  that 
the  evidence  disclosed  no  liability  on  the  part  of  the  city," 
which  motion  was  denied,  the  court  holding  that  the  evidence 
presented  a  question  of  fact  for  the  consideration  of  the  jury. 

We  do  not  understand  the  learned  counsel  for  the  city  to 
claim  that  there  was  any  error  in  the  denial  of  this  motion, 
and  it  was  not  made  a  ground  of  reversal  at  General  Term. 

It  is  sufficient  for  us  to  say,  therefore,  that  we  think  the 
evidence  was  of  a  character  to  permit  the  conclusion  drawn  by 
the  jury,  and  it  would  have  been  error  for  the  court  to  have 
w^ithdrawn  the  case  from  their  consideration.  The  jury  having 
determined  the  facts  in  favor  of  the  plaintiffs  contention,  ihe 
judgement  must  stand  unless  there  was  error  committed  in 
the  conduct  of  the  trial. 

The  defendant  called  as  a  witness  one  William  D.  Andrews, 
who  testified  that  his  business  was  making  and  drilling  wells 
and  supplying  water  for  cities  and  villages,  and  that  he  had 
constructed  the  wells  in  question.  lie  described  tlie  manner 
of  their  construction,  and  stated  that  they  drew  water  from  a 
depth  below  the  surface  ranging  from  thirty-five  to  sixty  feet, 
and  that  the  depth  of  the  wells  varied  for  the  purpose  of  "get- 
ting the  benefit  of  the  water  in  different  water-bearing  strata." 

He  was  then  asked  the  following  question  :  "Was  it  possi- 
ble for  you  to  take  in  those  pipes  any  water  out  of  Spring 
creek  ? ''  This  was  objected  to  as  "  opinionative  "  and  excluded, 
to  which  ruling  of  the  court  the  defendant  excepted. 
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The  judgment  was  reversed  by  the  General  Term  on  tlie 
ground  that  this  question  should  have  been  admitted,  and  the 
propriety  of  the  ruling  of  the  trial  court  in  its  exclusion  is  the 
main  question  presented  on  this  appeal. 

While  we  recognize  fully,  the  difficulty  at  times  of  deciding 
whether  the  case  presented  is  one  in  which  expert  or  opinion 
evidence  is  admissible,  the  majority  of  this  court  is  of  the 
opinion  that  the  ruling  of  the  trial  judge  was  correct. 

Within  the  general  rule  that  witnesses  who  are  skilled  in 
science  and  art,  and  those  who  from  experience  and  special 
study  have  peculiar  knowledge  upon  the  subject  of  in(|uiry 
which  jurors  have  not,  may  testify  not  only  to  facts,  but  may 
also  give  their  opinions  as  experts,  the  decisions  of  the  courta 
have  given  a  wide  range  to  expert  evidence. 

No  rule,  however,  can  l)e  made  so  precise  ss  to  include  all 
cases,  and  eac»li  question  as  it  arises  must  be  determined  by  the 
application  of  general  principles  to  the  particular  inquiry 
involved  in  the  case  before  the  court. 

While  it  is  no  longer  a  valid  objection  to  tlie  expression  of 
an  opinion  by  a  witness,  that  it  is  upon  the  precise  question 
which  the  jury  are  to  determine  {Trminpartation  Line  v.  Hope, 
95  U.  S.  297 ;  BelUmjer  v.  N.  Y.  O.  B.  li.  Co..  23  K  Y.  42 ; 
Cornish  v.  F,  B.  F.  Im.  Co.,  74  id.  296),  evidence  of  that  char- 
acter is  only  allowed  when,  from  the  nature  of  the  case,  the 
facts  cannot  be  stated  or  described  to  the  jury  in  such  a 
manner  as  to  enable  them  to  fonn  an  accurate  judgment 
thereon,  and  no  better  evidence  than  such  opinions  is  attain- 
able. {Fetgnsmt  v.  Ilxtbhell,  97  N.  Y.  507;  Sehwander 
V.  Bir(jej4:6  Ilun,  66;  Greenl.  on  Ev.  vol.  1,  §  440,  and 
note.) 

Familiar  examples  of  the  admission  of  evidence  of  this 
character,  are  cases  involving  questions  of  medical  practice 
and  skill,  and  cases  involving  genuineness  of  handwriting. 
Within  the  same  principle  the  (juestiou  whether  a  vessel  was 
unseaworthy  was  held  admissible,  because  it  involved  the  result 
of  an  examination  which  could  not  be  fully  communicated  to 
a  jurj'.     {Boird  v.  Bafy,  68  N.  Y.  547.) 
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It  was  also  held  competent  to  ask  a  pilot  "  whether  it  would 
be  safe  for  a  tug  boat  on  Chesapeake  bay  or  any  other  wide 
water  to  tug  three  boats  abreast  with  a  high  wind"  {Trans- 
portation Line  v.  Hope,  95  U.  S.  297) ;  to  ask  of  an  engineer 
famiHar  with  the  locality  and  structure  whether  an  embank- 
ment and  bridges  were  skillfully  constructed  with  reference  to 
the  creek  {BeUinger  v.  K  Y.  C.  It.  R.  Co,,  23  N.  Y.  42); 
and  evidence  of  like  character  has  been  admitted  on  the  ques- 
tion of  negligence  in  mooring  a  vessel  {Moare  v.  WesterveU, 
9  Bosw.  558) ;  on  the  necessity  of  jettison  {Plaice  v.  Harts- 
honi,  44  N.  Y.  94),  and  on  questions  involving  nautical  skill 
( Walsh  V.  Marirw  Ins.  Co.,  32  N.  Y.  427.)  Opinions  were 
held  admissible  in  the  cases  cited,  for  the  reason  that  the  con- 
trolling issue  in  the  case  involved  questions  of  skill  and  experi- 
ence which  the  witness's  practical  knowledge  enabled  him  to 
speak  upon,  and  because  the  facts  which  impressed  the  mmd 
of  the  witness  could  not  be  placed  before  the  jury,  and  no 
better  evidence  was  available. 

The  rule  is  well  stated  by  Justice  Bradley,  in  Schwander 
V.  Birge  {supra),  as  follows :  "  The  governing  rule  deduced 
from  the  cases  permitting  the  opinion  of  witnesses  is,  that  the 
subject  must  be  one  of  science  or  skill,  or  one  of  which  obser- 
vation and  experience  have  given  the  opportunity  and  means 
of  knowledge  which  exists  in  7'easons  rather  th/in  desanptive 
facts,  and,  therefore,  cannot  be  intelligently  communicated  to 
others,  not  familiar  with  the  subject,  so  as  to  possess  them 
with  a  full  understunding  of  it." 

To  the  same  effect  it  was  said  by  Judge  Earl,  in' Ferg\tsan 
V.  Iluhhell  {supra) :  "  Opinions  are  allowed  when  the  facts 
cannot  be  adequately  placed  before  the  jury  so  as  to  impress 
their  minds,  as  they  impress  the  mind  of  a  competent  skilled 
observer.  *  *  *  When  the  facts  can  be  placed  before  a 
jury,  and  they  are  of  such  a  nature  that  juries  generally  are 
just  as  competent  to  form  opinions  in  reference  to  them,  and 
draw  inferences  from  them  as  witnesses,  there  is  no  occasion 
to  resort  to  expert  or  opinion  evidence." 

The  question  which  the  jury  in  this  case  was  to  decide  was 
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not  one  of  science,  and  the  inquiry  vital  to  the  admissibility  of 
the  evidence  offered  was,  could  the  facts  bearing  on  the  question 
of  the  disappearance  of  the  waters  of  the  creek  be  placed 
before  the  jury,  and  were  they  of  such  a  nature  that  the  jurora 
could  comprehend  them  and  intelligently  draw  inferences 
from  them. 

There  was  nothing  in  the  case  as  developed  by  the  plaintiff 
that  made  opinion  evidence  admissible. 

To  sustain  his  theory  that  the  subsidence  of  the  waters  in 
the  creek  was  caused  by  the  pumping  from  the  wells,  he  had 
given  evidence  that  the  stream  was  made  up  largely  of  surface 
drainage,  and  not  from  underground  currents;  that  it  had 
never  prior  to  1883  dried  up ;  that  immediately  following  the 
commencement  of  the  pumping  from  tlie  wells  the  creek  dried 
up  at  a  point  nearest  the  wells,  while  the  water  further  up  the 
stream  and  in  its  tributaries  continued  to  How. 

He  further  showed  generally  the  character  of  the  surround- 
ing soil,  and  that  as  the  pumping  continued  and  exhausted  the 
water  near  the  wells,  the  water  disappeared  further  up  the 
stream  until  its  flow  was  substantially  destroyed.  The  evidence 
of  Andrews,  given  prior  to  being  asked  the  question  under 
consideration,  added  no  new  facts  to  the  case.  The  question 
put  to  him  in  substance  called  for  his  opinion  upon  the  facts 
proven.  In  other  words  he  was  asked  to  draw  inferences  and 
form  conclusions  which  belonged  exclusively  to  the  province 
of  the  jury. 

Whether  or  not  the  disappearance  of  the  creek  was  caused 
by  the  pumping  at  the  wells  or  whether  the  waters  of  the 
creek  could  filter  through  the  gr.mnd  and  reach  the  bottom  of 
the  wells,  depended  upon  the  operation  of  natural  laws,  and  if 
the  witness  had  an  opinion  upon  that  su])ject  it  must  have  had 
its  foundation  in  facts,  such  as  the  sources  of  the  stream,  the 
character  of  the  soil  between  the  bed  of  the  creek  and  the  bot- 
tom of  the  wells,  the  velocity  of  the  stream  and  its  grade,  the 
course  of  the  current,  etc.  These  and  any  other  facts  bearing 
upon  the  question  in  issue,  if  deemed  competent  to  overcome 
the  effects  of  plaintiff's  testimony,  and  account  for  the  disap- 
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pearance  of  the  .stream,  might  have  been  shown,  and  it  is  not 
at  all  unlikely  that  had  fact«  of  the  character  referred  to  been 
proven  tending  to  indicate  other  adequate  causes  for  tlie  disap- 
j)earance  of  the  creek,  that  questions  would  have  been  developed 
upon  which  the  opinion  of  an  expert  witness  might  have  Vieen 
admissible.  But  without  such  proof  it  is  not  apparent  from 
the  record  that  the  case  presented  any  question  calling  for  the 
opinion  of  an  expert,  and  unless  such  a  case  was  presented  on 
the  evidence  the  question  was  properly  excluded.  (Gutter- 
ijian  V.  Z.  .V*.  I^.  d\  P.  Stedrmshq}  Co,^  83  N.  Y.  358; 
People  V.  Barher  115  X.  Y.  475-491.) 

The  form  of  the  question  in  this  connection  must  be  observed. 
It  was  not  an  inquiry  into  the  causes  of  the  disappearance  of 
the  stream,  and  called  for  no  fact  bearing  upon  the  (juestion 
which  the  jury  could  have  considered.  No  opinion  even  upon 
the  cause  of  the  disappearance  of  the  water  was  asked,  but 
simply  whether  it  was  posaihle  for  the  pumps  to  draw  the 
water  from  the  creek.  This  admitted  of  a  simple  negative 
answer,  which  could  have  thrown  no  light  on  tlie  case,  and 
afforded  no  assistance  to  the  jury  in  their  deliberations,  and 
might  have  had  no  foundation  except  deductions  and  infer- 
ences from  the  evidence  already  in  the  case. 

The  purpose  of  expert  evidence  is  to  aid  the  jury  in  their 
delibemtion  on  the  case  and  in  their  review  of  the  evidence, 
an<l  to  be  com])etent  for  that  purpose  it  must,  where  the  i\\\e^ 
tions  involved  are  not  ones  of  science  or  art,  be  l)ased  uix>n 
evidence  in  the  case  and  confined  in  cases  of  this  character  to 
the  causes  of  the  injury  conq)lained  of. 

In  Mayer  v.  Xen^  York  Central  ti^  //u(hfm  Jiiver  Rath 
road  (  viapanij  (98  N.  Y.  645),  the  (piestion  held  to  lx>  com- 
petent was  *'  are  there  any  adequate  causes  in  your  opinion 
for  this,"  referring  to  the  injury  complained  of.  The  court 
siiid,  "  the  witness,  an  expert,  might  very  well  be  asked,  in  the 
presence  of  a  given  effect,  of  w^hat  causes  it  either  was  or  might 
be  the  resultant.  *  *  *  It  assumed  an  hypothesis,  the  truth 
or  falsity  of  which  was  left  open  to  the  jury,  and  then  asked 
not  what  caused  the  injuiy,  but   what  were  all   the  adequate 
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causes  wliicli  might  have  been  its  or 
to  determine  among  them." 

Here  the  inquiry  was  of  a  very  difi       i 
nothing  to  the  jury  and  it  indicated  n 

Assuming  a  negative  answer  to  the        i 
was  its  object,  the  defendant  propose 
is  impossible  for  our  pii)es  to  draw  th 
notwithstanding  ail  that  plaintiff  has  ]      i 
a  mere  naked  opinion  upon  the  precise 
were  to  decide,  it  clearly  was  inadmis^ 

None  of  the  cases  cited  by  the  lean 
point.      CmrimonweaUh   v.    Choats  (1 
indictment  for  arson,  and  the  ciuse  goe^ 
admissible  the  opinion  of  competent  \     i 
of  wood,  which  it  was  claimed  connects 
crime,  were  parts  of  the  same  stick,     i 
falls  within  the  rule  stated  in  Schwann 
means  of  knowledge  of  the  witness  e:    I 
than  descriptive  facts,  and  the  case  is  i    i 
in  this  opinion  relating  to  questions  o 
peculiar  knowledge. 

Buffuiii  v.  Harris  (5  R.  L  248),  wa    i 
the  one  under  consideration,  but  there     i 
upon  which  they  based  their  conclusi 
the  opinions  admissible  in  connection 
same  may  be  said  of  the  case  of  Detwe  . 
St.  87r),'and  PJulllpH  v.    Terry  (8  Ab 
cited  by  the  respondent.     Moyer  v.  A  \ 
IlndHoti     River   Railroad^   has   alrea(  i 
lietween  that  case  and  the  one  under   : 
no  similarity. 

If  the  question  had  called  for  a  statei  i 
any  adequate  cause  within  his  knowledge 
of  the  creek,  it  would  have  been  withi  i 
2£oyer  Case  and  been  admissible.  The  ; 
had  before  it  an  hypothesis  or  theory,  1 1 
which  they  could  have  considered  in  con 
SlCKELS — ^VoL.  LXXIII.         55 
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visible  facts  of  the  case,  and  wliicli  would  have  been  left  open 
for  their  detenniiiation. 

We  are  of  the  opinion  that  this  case  was  not  one  in  which 
it  was  impossible  to  place  the  facts  bearing  upon  the  matter  in 
controversy  befoFc  the  jnry,  and  that  to  have  admitted  the 
opinion  of  the  witness  called  for  by  tlie  question  a^ked,  w^ould 
have  extended  the  rule  as  to  expert  testimony  beyond  that  of 
any  reported  case  within  this  state. 

Whatever  may  be  tiie  nile  elsewhere,  the  decisions  of  thi^ 
fltate  are  adverse  to  the  rule  contended  for  by  tlie  respondent. 

Our  conclusion  is  that  the  ruling  of  tlie  trial  court  was  right. 

There  w^as  no  error  in  the  ruling  upon  tlie  other  (piestion 
asked  of  the  same  witness  and  excluded  upon  the  plaintiffs 
objectidn. 

It  was  of  no  importance  what  the  system  of  pumping  oper- 
ated by  the  defendant  was  designed  to  reach,  or  what  ft 
depended  upon.  The  question  was,  did  it  reach  the  waters  of 
the  creek  and  divert  them  from  the  living  stream,  and  upon 
that  question  the  evidence  excluded  had  no  ])earing  whatever. 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  entered  upon  the  verdict  affirmed,  with  costs. 

PorrEii,  »).  (dissenting).  I  deem  it  proper  in  this  case  to 
present  the  grounds  of  my  dissent  from  tlie  opinion  of  the 
majority  of  the  court.  Passing  the  verdict  found  l)y  the 
jury  and  assuming  that  it  must  be  approved  by  this  court, 
though  it  practically  rests  upon  the  theory  that  water  of  a 
runnuig  stream  proceeding  from  a  water-shed  of  uplands  and 
brooks,  and  flowing  along  a  well-defined  and  ancient  channel, 
has  been  drawn  to  the  i)oints  of  driven  wells  or  tubes  of  iron 
with  small  openings  in  the  lower  end  of  the  same  and  inserted 
in  the  earth  to  the  depth  of  thirty  feet  below  and  one  hun- 
dred and  fifty  feet  one  side  of  the  ('hannel,  or  in  other  words, 
that  water  without  obstruction  to  pursue  its  wonted  channel  to 
a  lower  level,  may  be  diverted  or  drawn  through  solid  earth 
twenty-five  feet  deep  and  one  liundred  and  fifty  feet  wide  to 
tJie  vacuums  in  the  small  tubes  produced  by  the   machinery 
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with  which  the  tubes  are  connected, 
intending  to  maintain  here,  that  this 
tion   the  oranisctient  (humanly  ^yeaik 
respect  to  the  existence   and   operati 
I  assume  tliat  common  or  judicial  not 
must  stand  silent  in  the  sacred  presei 
But  while  such    may  be  the  situatio: 
of  this  court  over  the  finding  of  a  jur 
duty  of  this  court  to  see  that  the  mindf^ 
informed  by  any  legitimate  means  Im 
which  shall    irrev(X»«bly   fix  the  rigl 
especially   in  a  case   involving   the    1 
operation  in    respect  to  waters   percr 
application  of  machinery  to  overcome 
tions,  and  this  brings  me  to  the  consi 
which  separates  me  from  a  majority  < 

There  is  but  one  question  to  be  coi 
That   question  is  whether  a  witness   e 
l)y  the  ground  of  tlie  objection,  and  m 
in  question  and  its  origin  and  the  lands 
it  flows  and  who  devised  and  erected  t 
with  the  driven  wells,  and  has  had  fif 
sinking  and  operating  this  species  of  > 
express  his  opinion  to  an  ordinary   ju 
question  whether  the  main  body  of  sue 
drawn  by   means   of  these   wells ;  or 
question  which  the  learned  trial  court 
possible  for  you  to  take  in  those  pipes  f 
creek?" 

No  one  will  deny  that  the  genera 
can  relate  merely  to  facts,  and  that  in 
to  be  made  by  the  jury.  (Lawson's  E: 
dence,  200.) 

But  this  general  .rule  has  been  broke 
sion  of  various  classes  of  exceptions,  rei 
ground  of  necessity.  (Id.)  ''  Such  nece 
where  the  facts  in  issue  are  not  themsc 
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denee,  being  either  future  probabilities  or  mere  contingencies 
or  else  actual  facts,  l)ut  not  within  positive  knowledge.  All  of 
these  must,  of  necessity,  lie  judged  of  only  from  other  proved 
facts  known  generally  to  accompany  or  to  indicate  those  in 
question,  as  for  instance,  where  the  facts  to  be  a.scertain(Ki  are 
inferred  from  some  inile  or  art  or  science  or  observed  law  <»f 
nature  thus  proved  ;  the  knowledge  by  which  the  existence  of 
the  unknown  fact  is  inferred  from  the  one  proved,  may  not 
fall  within  the  range  of  ordinary  information,  but  may  be 
proved  by  professional  or  experienced  witnesses  having  peculiar 
ekill  in  some  art,  trade,  or  science  relating  to  the  subject. 
Thus  the  fact  of  certain  appearances  m  a  dead  body  having 
been  proved,  the  subsequent  (question  whether  such  appearances 
indicate  poison,  is  wholly  out  of  the  power  of  the  best  informed 
men  to  determine,  unless  they  had  made  such  subject  a  pre- 
vious  study.  Again,  the  market-value  of  an  article  at  a  given 
time,  upon  the  allowance  of  damages  on  which  a  jury  has  to 
pass,  is  frequently  a  question  such  as  dealers  in  that  article 
can  alone  decide.  There  it  is  a  matter  of  necessity  to  call  in 
the  experienced  or  instructed  opinion  of  such  witnesses.  Xo 
proof  of  the  naked  state  of  facts  as  to  a  ship  after  a  storm 
could  perhaps  enable  a  landsman,  however  intelligent,  to  judge 
of  those  necessities  which  are  so  often  to  be  inquired  into  in 
marine  contracts.  Thus,  also,  in  an  action  for  negligently 
steering  a  ship  as  in  Malton  v.  Xeshi%  mere  proof  of  the  naked 
facts  could  not  enable  a  jury  of  landsmen  to  draw  any  infer- 
ence ;  and  experienced  nautical  men  are  called  in  to  prove 
whether  facts  of  that  kind  amount  to  unjustifiable  negligence. 
Opinion  is  admitted  when  a  jury  is  incompetent  to  infer  with- 
out the  aid  of  greater  skill  than  their  own,  as  to  ihe  probable 
existence  of  the  facts  to  be  ascertained,  or  the  likelihood  of 
their  occumng  from  the  facts  actually  proved  l)efore  them. 
Indeed,  it  would  be  more  logically  accurate  to  say  that  mere 
opinions  even  of  men,  professional  or  expert,  is  not  admissible 
as  such  ;  but  that  facts  having  been  proved,  men  skilled  in 
such  matters  may  be  admitted  to  prove  the  existence  of  mere 
general  facts  or  laws  of  natun\  or  the  course  of  business  as  the 
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case  may  be,  so  as  to  enable  the  jury  to  form  an  iiifereiiee  for 
thenjselyes.  Thus  the  existence  of  certain  appearances  in  the 
dead  body  having  been  proved,  the  chemist  testifies  that  such 
appearances  invaribly  or  generally  indicate  the  operation  of 
some  powerful  chemical  agent.  Ills  scientific  opinion  is,  in 
fact,  his  testimony  to  a  law  of  nature.  All  these  are  testi- 
monies to  general  facts  which  the  jury  can  ascertain  in  no  other 
way,  and  which,  when  proved,  afford  them  the  means  of  draw- 
ing their  own  conclusions  from  the  whole  mass  of  testimony 
taken  together.  Tlie  same  reason  of  absolute  necessity  haa 
compelled  the  admission  of  evidence  of  opinion  in  certain  cases 
where  the  poverty  of  human  language  makes  it  absolutely 
impossible  to  separate  in  words  the  minute  and  transient  facts 
ob6er\'ed  by  the  witnesses  from  the  inference  as  to  some  other 
fact,  irrestisibly  connected  with  the  former  in  his  own  mind. 
Testimony  as  to  handwriting,  I  think,  resolves  itself  into  this, 
as  no  words  can  freely  convey  to  others  the  minute  particular- 
ities on  which  such  judgment  is  founded.  So,  too,  in  (juestions 
of  identity  as  to  men,  to  goods,  horses,  etc.,  though  the  facta 
on  which  judgment  is  founded  may  be  partially  stated,  still  the 
judgment  of  opinion  is  admitted.  In  these  cases  the  witness 
swears  as  to  the  present  conviction  in  his  own  mind  as  to  an 
actual  fact,  though  deduced  from  circumstances  which  cannot 
be  made  palpable  to  others.  It  is  often  difficult  to  draw  aline 
of  distinction  between  testimony  to  simple  facts  and  the  state- 
ment of  such  immediate  and  conclusive  inferences  as  the  wit- 
ness forms  in  his  own  mind."  And  hence  general  physical 
facts  or  truths  not  known  to  the  connnon  mind  and  not  appre- 
hensible by  the  senses  at  single  or  casual  observation,  may  be 
shown  by  one  who  has  knowledge  or  skill  or  experience,  an 
expert,  to  aid  the  jury  in  the  ascertainment  of  the  truth. 

Lawson,  in  his  work  upon  expert  and  opinion  evidence,  cites 
numerous  cases  which  illustrate  the  line  of  distinction  appli- 
cable to  various  subjects  and  situations  where  opinion  evidence 
may,  and  where  it  may  not  be  received.  (1  Car.  &  P.  76 ; 
FolA-es  V.  OfiaM,  3  Dougl.  157 ;  1  Phillips  on  Ev.  778 ; 
Goo<im^.  V.  Braham,  4  T.  R.  408 ;  Price  v.  Poxoell,  3  N.Y. 
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322;  DetweU^r  v.  Groff^  10  Penn.  St.  377 ;  Bvffum  v.  Harris^ 
5  R.  I..  243;  Hand  v.  lukahUants  of  BrinMinc^  126  Mass. 
324.) 

The  cases  in  which  it  may  be  properly  received  are  embraced 
ill  the  language  of  tlie  opinions  of  the  different  judges  similar 
to  that  employed  in  tlie  text  of  Lawson,  nnpra. 

Judge  Danforth,  in  Scattergood  v.  Wood  (79  N.  Y.  266), 
states  the  rule  a.s  follows ;  "  The  inquiry  related  to  a  matter 
which  was  not  the  subject  of  general  knowledge,  but  depended 
on  facts  which,  from  tlieir  nature,  it  would  be  difficult,  if  not 
impossible,  to  place  before  the  referee,  and  tlie  statement 
embodied  in  the  opinion  given  in  evidence  was  itself  a  fact 
derived  from  peculiar  knowledge  and  skill  in  the  use  of  the 
various  machines  referred  to.  It  was  the  result  of  professional 
knowledge  and  practical  experience  [Emermn  v.  Loxoell  Gas 
Light  Co.^  6  Allen,  146),  and  the  question  raised  by  the  war- 
ranty could  hardly  be  answered  except  by  the  direct  opinion 
of  those  who,  possessing  this  superior  knowledge  and  experi- 
ence, had  seen  the  machines  in  operation  or  knew  the  merits 
of  machines  constructed  under  the  plaintiff's  patent,  and  others 
then  in  use.  Upon  thi^  ground,  therefore,  as  well  as  the  one 
first  stated,  I  think  the  evidence  objected  to  was  properly 
received.''  In  Smith  v.  Gugerty  (4  Barb.  625)  the  court 
says :  "  Tlie  witness  was  asked  liis  opinion  as  an  expert.  The 
question  is  competent  and  proper  when  it  relates  to  a  deduc- 
tion from  facts  concerning  which  the  witness  lias  a  knowledge 
peculiar  to  his  science,  art  or  profession,  and  which  is  not 
common  to  the  world.  In  such  cases  the  jury  are  unable  to 
draw  a  correct  conclusion  from  the  facts,  and  must  necessarily 
rely  upon  the  opinions  of  those  who  are  better  enabled  to  do 
so  by  their  professional  experience.  *  *  *  The  requisite 
knowledge  is  confined  principally,  if  not  wholly,  to  the  class 
of  mechanics  tx>  which  the  witness  belonged.  That  brings  it 
within  the  rule.*'  Judge  Allkn,  in  Bahd>  v.  Daly  (68  N.  Y. 
551),  says:  "It  was  competent  for  the  defendant,  and  he 
should  have  been  permitted  to  show  by  the  witness  Hays  that 
the  scow  was  unseaworthy ;    that  is,  unfitted  and  unsafe  for 
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the  service  in  which  she  \vti6  engaged,  and  unsafe  to  be  taken 
in  tow.  The  jury  were  non-expert**,  and  M'itli  every  fact 
which  would  enable  a  skilled  man  to  determine  the  question 
of  seaworthinesH,  it  by  no  means  follows  that  they  would  make 
the  proper  inference  and  arrive  at  a  correct  conclusion.'" 

Judge  Earl  said,  in  Fenjunon  v.  IIulMI  (97  X.  Y.  518): 
'"Witnesses  who  are  skilled  in  any  science,  art,  trade  or  occu- 
pation may  not  only  testify  to  facts,  but  are  sometimes  per- 
mitted to  give  their  opinions  as  experts.  This  is  permitted 
l)ec»aiLse  such  witnesses  are  supposed,  fr<im  their  experience 
and  study,  to  have  jx^uliar  knowledge  upon  the  subject  of 
in<piiry  which  jurors  generally  have  not,  and  are  thus  suj)- 
posed  to  be  more  capable  of  drawing  conclusions  from  fa<»ts, 
and  to  base  opinions  upon  them,  than  lurors  generally  are  pre- 
sumed to  be.  Opinions  are  also  allowed  in  />ome  cai>es  where, 
from  the  nature  of  the  matter' under  investigation,  the  facets 
cannot  be  adequately  placed  before  the  jury  so  as  to  inqiress 
their  minds  as  they  impress  the  minds  of  a  competent,  skilled 
observer,  and  where  the  facts  cannot  be  stated  or  described  in 
such  language  as  will  enable  pei-sons  not  eye-witnesses  to  form 
an  accurate  judgment  in  regard  to  them,  and  no  better  evi- 
dence than  such  opinion  is  attainable."  And  Judge  JJkadlky 
used  language  of  similar  import  in  Schvyi inter  v.  B!r(j*\  (pioted 
in  the  opini(m  of  my  brother  Brown  in  this  case.  Hut  while 
the  language  used  in  the  last  two  cases  cited  lays  down  the  nde 
of  the  admissibility  of  opinion  evidence  in  certain  (*ascs,  they 
hold  that  the  cases  then  under  consideration  did  not  admit  of 
such  evidence,  and  the  rea.sons  for  so  holding  in  those  cjises 
are,  in  my  judgment,  entirely  decisive  of  the  adnn'ssilnlity  of 
the  evidence  excluded  in  this  case. 

In  the  ca.se  under  consideration  the  device  itself,  tlie  laws  of 
nature  involved  in  its  operation  and  the  manner  of  utilizing 
those  laws  in  the  supply  of  water  at  a  particular  point,  is  novel 
and  unknown,  if  not  a  mystery  to  the  common  mind  of  the 
ordinary  juror.  Whether  the  water  ilows  to  the  openings  in 
the  tubes  solely  through  the  law  of  gravity  and  the  mol)iIity  of 
the  water,  or  is  drawn  to  those  j^oint*  by  atmospheric  pressure ; 
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whether  there  is  a  power  applied  to  produce  a  vacuum  and  to 
obtain  the  pressure  of  tlie  atmosphere,  how  such  power,  if 
employed,  is  applied,  and  the  measure  and  limits  of  such 
])ower,  and  the  regulation  of  the  mjichinery  or  means  of  exert- 
ing and  applying  such  power ;  or  if  some  other  power  than 
this  is  employed  to  transfer  the  w-ater  from  the  stream  into 
the  tubes,  what  such  other  power  is,  and  how  it  is  applied  to 
the  works,  and  whatever  the  power  may  be  that  is  employed 
for  the  purpose,  what  its  strength  and  efficiency  are,  and 
whether  c^ufficient  to  draw  water  the  distance  and  through  and 
along  the  strata  of  subterranean  soils  that  exist  in  this  case. 
All  these,  and  doubtless  many  other  conditions  are  involved 
in  the  practi(*al  working  of  driven  wells,  and  the  proper  solu- 
tion of  the  question  to  be  determined  by  the  jury  in  this  case. 
These  principles  and  conditions  are  only  known  to,  or  can  Ik? 
a))preciated  or  applied  by  men  of  science  and  experience. 
They  were  not  proved  in  this  case,  and  if  an  attempt  had  l>e€n 
made  to  prove  them  by  witnesses,  it  would  have  been  quit*? 
impossible  to  have  connnunicated  to  the  jurj',  or  for  the  jurj' 
to  have  rightly  apprehended  and  to  have  properly  applied 
them  to  the  question  upon  trial. 

This  case,  it  seems  to  me,  very  plainly  belongs  to  that  class 
which  is  described  in  the  language  of  Judges  Earl  and  Beaiv 
LEY  above  quoted  as  allowing,  if  not  requiring,  opinion 
evidence,  and  not  to  that  class  of  ciises  in  which  those  learned 
judges  held  this  species  of  evidence  not  to  be  admissible. 
Those  cases  were  Ferguson  v.  IluhheU  and  Schwan4ler  v. 
BIrge  {mqyra).  The  former  of  these  cases  was  an  action  U) 
recover  the  damages  which  plaintiflp  has  sustained  in  con- 
sequence of.  the  negligence  of  the  defendant  in  setting  fire  to 
his  fallow,  and  thus  burning  plaintiffs  house  and  barn. 

After  testimony  had  been  given  by  various  witnesses  in 
relation  to  the  condition  of  the  land,  \\\e  state  of  the  weather, 
and  of  the  wind  and  various  other  circurastAuces  surrounding 
the  tire,  the  defendant  in  his  own  behalf  testified  that  he  was 
a  farmer  and  had  himself,  and  had  seen  others  clear  land, 
was  asked,  '*  What  do  you  say  as  to  whether  or  not  as  to  that 
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time  the  fires  were  set  there  at  that  place,  it  was  a  proper 
time  in  your  judgment  for  burning  log  heaps  on  a  fallow  that 
had  been  bunied  over  ?"  The  question  was  objected  to  and 
the  objection  was  overruled  and  the  answer  received.  The 
General  Term  affirmed  the  ruling  but  the  Court  of  Appeals 
reversed  the  same.  Judge  Eari.  wrote  the  opinion  and  in  the 
opinion  used  the  hereinbefore  quoted  language  indicating  iu 
what  class  of  cases  opinion  evidence  is  proper,  and  distinguish- 
ing the  case  then  under  consideration  from  that  class  bv  the 
use  of  the  following  language:  "Where  the  facts  can  be 
placed  before  a  jury,  and  they  are  of  such  a  nature  that 
jurors  generally  are  just  as  competent  to  form  opinions  in 
reference  to  them  and  draw  inferences  from  them  as  wit- 
neses,  then  there  is  no  occasion  to  resort  to  expert  or  opinion 
evidence.  To  require  the  exclusion  of  such  evidence,  it  is 
not  needed  that  the  jurors  should  be  able  to  see  the  facts  as 
they  appear  to  eye  witnesses  or  to  be  as  capable  to  draw  con- 
clusions from  them  as  some  witnesses  might  l)e,  but  it  is 
sufficient  that  the  fa(;ts  can  be  presented  in  such  a  manner 
that  jurors  of  ordinary  intelligence  and  ex])erience  in  the 
affairs  of  life  can  appreciate  them,  can  base  intelligent  judg- 
ments upon  them  and  comprehend  them  sufficiently  for  the 
ordinary  administration  of  justice.'" 

Judge  Earl  also  refers  to  similar  cases,  Fra^^er  v.  Tvpper 
(29  Vt.  409)  and  ITiyglm  v.  Dewey  (107  Mass.  494),  decided 
in  the  same  way  and  upon  same  grounds. 

The  case  Sch  wander  v.  Birge  (46  Hun,  07)  was  an  action 
to  recover  the  loss  sustained  by  the  plaintiff  for  the  negli- 
gence of  the  defendant  in  so  constructing  his  building  or 
factory,  that  the  plaintiff's  intestate,  who  was  an  employee  of 
the  defendant,  could  not  escape  from  the  fire  which  consumed 
the  building.  The  plaintiff's  intestate  w^as  upon  the  fifth 
floor  of  the  building  when  the  fire  was  discovered  in  the 
"lower  part  of  the  building.  The  length,  height  and  structure, 
including  liallways,  doors  of  egress  to  the  roof  and  adjoining 
buildings,  etc.,  etc.,  were  proven. 

After  this  evidence,  a  witness  in  behalf  of  defendant  was 
SiCKELs — A"oL.  LXXIII.        56 
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aaked  this  question  :  **  Was  that,  in  your  judgment,  a  proper 
and  sufficient  mode  of  access  and  egress  from  tlie  building 
under  any  circumstances  that  might  occur  C'  The  <juestion 
was  allowed  and  answered  over  an  exception  and  the  plaintiif 
had  a  recovery.  The  General  Tenn  reversed  the  judgment, 
holding  that  the  question  was  improper,  tl  udge  Bkadlky,  writ- 
ing the  opinion  at  General  Term,  held  that  the  ease  did  not 
fall  within  the  class  admitting  opinion  evidence  in  the 
language  Iiei*einbefore  (juoted,  for  the  reasons  stated  in  the 
following  .language :  "  And  it  is  difficult  to  see  that  it  came 
within  the  rule  pennitting  the  o])inions  of  experts.  This 
building  was  161  feet  in  length  and  forty-seven  feet  in  width, 
and  the  evidence  tends  to  show  that  the  room  occupied  the 
entire  space  on  that  floor  between  the  outer  walls.  The  location 
of  the  stairs  and  door,  the  distance  from  them  to  remote  parts 
of  the  room  could  be  stated  and  complete  description  of  the 
7"Oom  given  so  as  to  convey  to  the  jury  an  intelligent  under- 
standing of  the  situation.  And  when  that  can  be  done  the  rule 
recpiires  that  the  testimony  of  witnesses  shall  be  confined  to  a 
statement  of  the  facts,  and  that  the  conclusions  or  opinions  of 
witnesses  be  not  pennitted  as  evidence." 

I  have  thus  far  considered  the  main,  if  not  the  only  ques- 
tion in  this  case.  There  is  no  occasion  to  consider  any  other, 
for  it  is  conceded,  in  the  opinion  of  the  majority  of  my 
brethren,  that  the  witness  was  an  expert  and  was  conceded  by 
the  ground  of  the  objection  to  his  evidence  to  be  an  expert. 
{SchwfUHler  v.  Ii!r(ji\4:^  Ilun,  r)S;  Steven m  v.  Breuuan^  79 
N.  Y.  255.)  Nor  that  the  <|uestion  proposed  to  the  witness 
w^tus  or  wa.s  (juite  near  to  the  (juestion  to  be  decided  by  the 
jury.  {CartiH  v.  Gokeu^  OS  N.  Y.  420  ^Tranxportatum  Lirw  v. 
Hope,,  95  U.  S.  297),  and  other  cases  cited  in  opinion  of 
Brother  Brown  in  this  case. 

Some  criticism  is  made  in  that  opinion  in  relaticm  to  the 
fonn  and  point  of  the  (piestion  asked,  *'  whether  it  was  possible 
for  the  pumps  to  draw  the  water  from  the  creek?"  and  that  a 
negative  answ^er  to  it  would  not  have  explained  the  disappear- 
ance of  the  stream.     While  that  is  <|uite  true,  I  do  not  perceive 
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that  the  defendant  was  bound  to  account  for  itK  disappearance 
any  further  than  to  show  that  it  was  not  caused  by  the  driven 
wells.  That  was  the  charge  plaintiff  made  and  his  sole  griev- 
ance against  the  defendant,  and  that  was^  all  that  devolved 
upon  the  defendant  to  deny  or  disprove.  The  defendant  was 
not  bound  to  account  for  all  natural  or  unnatural  phenomena 
in  relation  to  the  water  of  this  creek,  under  a  penalty  of  $6,CK)() 
and  costs  of  suit  for  its  failure  to  do  so. 

I  think  the  order  or  judgment  of  the  General  Term  should 
be  affirmed  with  costs. 

All  concur  with  Brown,  J.,  excei)t  Folletf,  Ch.  J.,  Potter 
and  IIaight,  JJ.,  dissenting. 

Order  reversed  and  judgment  aflSrmed. 


118  "    448 

Thk   Corn   Exchange  Bank,  Appellant,  r.   The   Farmers^     ^*®     ^^^' 
National   Bank   of    Lancaster,  Pennsylvania,  Respon- 
dent. 

M.  drew  a  check  on  defendant,  a  Pennsylvania  bank,  with  which  she  had 
an  account,  payable  U'.  the  order  of  C,  and  mailed  it  to  him  at  Indian- 
apolis; C.  indorscid  it  in  blank  and  delivered  it  to  the  H.  bank  for  collec- 
tion. The  H.  1)ank  indorsed  the  check  "  for  collection  "  and  fonvarded  it 
to  plaintiff,  its  correspondent  bank  in  New  York,  "for  credit;"  it  was 
received  and  credited  to  the  H.  bank  in  general  account,  plaintiff  reserv- 
ing the  right  to  charge  it  back  if  dishonored.  It  did  not  appear  that 
plaintiff  knew  or  suspected  that  the  H.  bank  was  acting  simply  as  a  collect- 
ing agent.  Plaintiff  indorsed  the  check  the  day  it  was  received"  for  col- 
lection and  remittance,"  mailed  it  to  defendant,  with  directions  to  remit 
by  draft  payable  in  New  York  city.  Defendant  received  the  check  the 
next  day,  charged  it  to  M.'s  account  and  cancelled  it,  and  on  the  same 
day  mailed  to  plaintiff  its  draft  payable  to  plaintiff's  order  on  a  bank  in 
New  York  city  for  the  amount,  less  a  charge  made  against  plaintiff  for 
the  services.  The  H.  bank  having  failed,  M.,  the  drawer  of  the  check, 
and  C,  the  payee,  after  the  check  had  been  so  paid  and  cjincelled  and 
the  draft  mailed  to  plaintiff,  but  before  it  was  prcstmted  for  payment, 
requested  defendant  to  stop  payment,  which  it  did,  and  the  dnift  on 
presentiition  was  dishonored.  In  an  action  upon  the  draft .  7/^ /r/ (Bradley 
and  Brown,  JJ.,  dissenting),  that  plaintiff  was  entitled  to  recover;  tliat 
the  check  of  M.  having  been  charged  to  the  account  of  the  drawer  and 
cancelled,   and  a  draft  therefor  delivered  to  plaintiff,  defendant  had 
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legally  discharged  its  duty  to  the  drawer  and  was  released  from  liabilitr 
thereon;  that  it  could  not  thereafter  assert,  as  against  plaintiff,  who  was 
its  principal,  the  legal  rights  or  equities  of  a  third  person;  that  neither 
plaintiff  nor  defendant  was  an  agent  for  C. ;  and  conc^ing  the  latter  could 
maintain  an  action  against  plaintiff  to  recover  the  amount  of  the  check, 
as  to  which,  qnare,  this  was  not  available  to  defendant  as  a  defense,  as 
no  contract  relation  existed  between  it  and  C,  nor  was  there  any  privity 
b<Tween  them. 

(Argued  (Xtober  80,  1889;  decided  February  25.  1890.) 

ApptiAL  frtvm  judgment  of  the  Geneml  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  31,  1886,  whicli  affirmed  a  judgment  in  favor 
of  defendants  entered  on  a  decision  of  tlie  court  on  trial  without 
a  jury. 

This  action  was  brought  upon  a  draft  dmwn  l>y  defendant, 
payable  to  plaintiiFs  order,  payment  of  which  was  refused  by 
the  bank. 

The  material  fact'*  are  stated  in  the  opinion. 

Jofm  M,  Bowers  for  appellant  The  defendant  cannot  set 
up  the  claim  of  a  third  party,  where  it  is  not  affected  by  such 
claim.  {CUy  Bank  \,  Perkins^  ^%  N.  Y.  554;  McKay  v. 
Draj)er^  27  id.  256 ;  Auhery  v.  Fisk4f,  36  id.  47 ;  Hayes  v. 
Smithgate,  10  Ilun,  511 ;  74  N.  Y.  486 ;  Freeman  v.  Falconer^ 
12  J.  &  S.  132 ;  Whlthig  v.  City  Bank,  77  N.  Y.  363 ;  McGiffin 
V.  Baird,  62  id.  329  ;  O'Brien  v.  Jmes,  91  id.  193  ;  Brown  v. 
Thayer,  12  Gray,  1 ;  Gray  v.  Johmmi,  L.  R.  [3  II.  L.]  1 ; 
Case  V.  IlaU,  24  Wend.  102 ;  King  v.  Oser,  4  Duer,  431 ; 
Rogers  v.  CrandalU  26  Tlun,  388.)  The  plaintiff,  having 
made  advances  in  good  faith  on  the  credit  of  the  check  for 
which  the  draft  in  suit  was  issued,  without  notice  of  any  defect 
in  the  title,  can  assert  its  claim  to  the  same  against  the  original 
owner.  \C  L  Works  v.  A.  F  ^\  Bank,  34  Hun,  26  ;  McBride 
v.  F,  Bank,  2(>  N.  Y.  450 ;  Commercial  Bamk  v.  Marine 
Bank,  1  Trans.  App.  302 ;  S.  Z.  c&  S.  F.  R.  Co.  v.  Jofmston, 
27  Fed.  Eep.  243 ;  Cragle  v.  Hamey,  99  N.  Y.  131 ;  A.  C. 
Bank  v.  Hughes,  17  Wend.  94;  M.  N.  Bank  v.  Hayd,  90 
X.  T.  530.^ 
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Jeferson  Clark^  for  respondent, 
out  contradiction  that  Cameron  nevei     i 
tlie  check,  but  delivered  it  to  the  Harr 
The  Harrisons  having  indorsed  it  to  p     i 
lection,  plaintiff  held  it  only  as  agent  f 
no  other  interest  in  it.    {Pottet^  v.  Me,     • 
641 ;  Van  Amee  v.  Bank  of  Trmj^  8  ]     \ 
Wasmiu  47  N.  Y.  439.)     The  fact  tl 
check,  instead  of  having  been  paid      i 
money,  took  the  fomi  of  a  draft  paya 
cannot,  upon  principle  or  authority,  mi    i 
the  right  to  those  proceeds.    {Sielies  v 
Barker  v.  Prtmiwe^  6  Mass.  430 ;  Con    ' 
600  ;  M.  Nat  Bank  v.  Lhyd,  90  N. ' 
plaintiff  does  not  stand  in  the  position  < 
of  the  check  in  question.     {N.  P,  Bo    . 
114  N.  Y.  28.)      Defendant,  by  reeei    i 
check  and  returning  it  to  the  drawer,  1    i 
owner  of  the  check  in  the  amount  nai   i 
M,  it  J/.  Bank,  78  N.  Y.  272,  273.) 

FoLLtnr,  Ch.  J.     In  July,  1884,  Mai 
Lancaster,  Pa.,  where  the  Farmers'  N  i 
caster,  was  located,  with  which  she  kep 
1884,  she  drew  a  check  on  this  bank  fo 
John  J.  Cameron,  or  order,  and  mailed 
apolis,  Ind.,  who,  July  15,  1884,   ind<  i 
delivered  it  to  a  firm  of  private  banl 
Indianapolis,  under  the  name  of   *^IL  i 
check,  though  indorsed  in  blank,  was    i 
received    for   the    purpose   of   colleeti  • 
Exchange  Bank  waw  the  New  York    • 
Harrisons'  Bank,  and  they  exchanged 
mutual  accounts,  Harrisons'  Bank  being 
sight  bills  or  checks  against  its  balance  wi  t 
Bank.     The  view  we  take  of  this  case  mi 
further  consider  the  manner  in  which  tl 
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viously  been  kept.  July  15,  1884,  Harrisons'  Bank  indorsed 
tjie  check  to  the  Corn  Exchange  Bank  for  collection  and  credit, 
and  forwarded  it  by  mail.  It  was  received  July  seventeenth, 
and  credited  by  the  Corn  Exchange  Bank  to  Harrisons'  Bank ; 
reserving,  however,  the  right  to  charge  it  to  Harrisons'  Bank 
if  it  should  be  dishonored.  It  wa«  not  found  by  the  court,  nor 
was  it  asserted  that  the  Corn  Exchange  Bank  knew,  or  had 
the  slightest  reason  to  suspect,  that  Harrisons'  Bank  did  not 
own  the  check,  and  was  acting  only  as  a  collecting  agent  for 
fyanieron,  or  some  undisclosed  owTier,  and  so  the  Corn  Exchange 
Bank  became  the  holder  of  the  check  in  good  faith,  and  could, 
had  it  been  dishonored,  have  itiaintained  an  action  thereon  for 
its  collection.  July  seventeenth,  the  Corn  Exchange  Bank 
indorsed  the  check  "  for  collection  and  remittance "  to  the 
Fanners'  National  Bank  of  Lancaster,  the  drawee,  with  direc- 
tions to  remit  by  draft  payable  in  the  city  of  New  York. 
July  eighteentli,  the  check  was  received  by  the  Farmers' 
National  Bank  of  Lancaster,  was  charged  to  the  accoimt  of 
the  drawer,  Mary  C.  Melson,  and  cancelled.  For  this  service 
the  Farmers'  National  Bank  of  Lancaster  charged  the  Com 
Excliange  Bank  $1.84,  and  on  the  same  day  drew  its  check  or 
sight  draft,  payable  to  the  Com  Exchange  Bank,  or  order,  on 
the  First  National  Bank  of  New  York,  for  $1,870,  and  mailed 
it  to  the  Com  Exchange  Bank.  The  clieck  was  no  longer  a 
valid  contract.  The  liability  of  the  drawer  and  indorsers 
thereon  was  ended,  and  could  never  be  restored.  The  Lan- 
caster Bank  had  legally,  and  in  good  faith,  discharged  its  duty 
to  the  drawer,  the  indorsers  and  the  holder  of  the  check,  and 
the  Corn  Exchange  Bank  had  accepted  of  the  draft  of  the 
Lancaster  bank  in  discharge  of  the  liability  of  the  drawer  and 
indorsers.  The  Lancaster  bank  accepted  of  the  agency  ten- 
dered by  the  Corn  Exchange  Bank,  performed  the  services 
and  received  payment  therefor.  The  relation  of  principal 
and  agent  was  established,  and  in  discharge  of  its  liability  thus 
assumed  the  Lancaster  bank  mailed  the  draft.  July  17,  1884, 
Harrisons'  Bank  failed,  and  on  the  eighteenth,  but  after  the 
check  had  been  paid  and  cancelled  and  the  draft  given  in  pay- 
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ment  mailed,  the  drawer  ef  the  check,  Mary  C.  Melson,  and 
the  payee,  John  J.  Cameron,  requested  the  jLancaster  bank  to 
stop  payment  of  its  draft,  which  it  did,  and  the  draft  was  dis- 
honored. The  Corn  Exchange  Bank  brings  this  action  to 
recover  the  amount  of  the  draft,  which  the  Lancaster  bank 
defends  on  the  ground  that  the  plaintiff  did  not  hold  the 
check  for  value,  and  is  not  entitled  to  its  proceeds  as  against  John 
J.  Cameron,  the  payee.  The  defense  is  not  placed  on  the  ground 
that  it  is  necessary  to  protect  the  defendant  from  any  present  or 
future  liability,  for  it  is  conceded  that  it  has  exactly  performed 
all  of  its  duties  in  respect  to  the  check.  It  does  not  deny  that 
it  became  the  agent,  for  a  consideration,  of  the  Com  Exchange 
Bank,  and  promised  by  its  draft  to  pay  the  plaintiff  $1,870, 

By  the  law  of  this  state  Harrisons'  Bank  was  the  agent  for 
Cameron,  but  neither  the  plaintiff  nor  defendant  was  his  agent, 
and  had  either  neglected  to  take  the  necessary  steps  to  collect 
the  check,  to  Cameron^s  injury,  he  would  have  had  no  right  of 
action  against  either ;  but  would  have  had  a  cause  of  action 
against  Harrisons'  Bank.  (Alkn  v.  Merchdnts^  BanJc,  22  Wend. 
215 ;  Montgomet^y  Comity  Banh  v.  Alhany  City  Ba)bl%  7  N. 
Y.  459 ;  C(mimere}.alBanh  of  Pe7i7i.  v.  TT^iioii  Bank,  11  id. 
203;  AyvauU  v.  Pacific  Banh^  47  id.  570;  Exchange  Nat, 
Bmik  of  Pittsburgh  v.  TJih'd  National  Bank.lX'l  F.  S.  27«  ; 
Morse  on  Banks,  [3d  ed.]  ^272.)  h\  Montgomery  Co,  Bauk\, 
Alhamy  City  Bank^  the  plaintiff  indorsed  and  sent  a  draft 
to  the  Albany  City  Bank  for  collection,  which,  in  tuni,  indorsed 
and  sent  it  to  the  Bank  of  the  State  of  New  York  for  collection ; 
but  the  latter  bank  negligently  omitted  to  present  the  draft  for 
payment,  and  the  draw^er  and  indoi-sers  were  discharged.  The 
plaintiff  sued  both  banks  and  recovered  against  both  at  (cir- 
cuit, and  the  judgment  was  affirmed  by  the  (xeneral  Term ; 
but  it  was  reversed  in  the  Court  of  Appeals  as  to  the  Bank  of 
the  State  of  New  York,  and  affinned  as  to  the  Albany  City 
Bank.  It  was  said:  "The  New  York  State  Bank  was  the 
agent  directly  guilty  of  the  negle<»,t.  That  bank  was  employed 
to  do  the  service  by  the  plaintiff's  agent,  the  Albany  City 
Bank,  as  its  agent,  to  which  it  was  alone  responsible  for  its 
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act8  and  nelect,  and  for  which  the  latter,  according  to  the  set- 
tled rule,  was  alone  responsible  to  the  plaintiff,  tliere  being  no 
agreement  to  the  contrary,  expressed  or  implied." 

It  is  unnecessary  to  specially  consider  the  cases  which  were 
decided  in  this  state  prior  to  AU^n  v.  MerehantH^  Bank^  %upra^ 
or  those  of  states  in  which  it  is  held  that  the  bank  receiving 
payment  of  the  paper  is  the  agent  of  the  owner,  notwithstand- 
ing it  may  have  passed  through  several  banks  before  reaching 
the  bank  making  the  collection. 

The  ground  upon  which  the  defendant  seeks  to  justify  the 
refusal  t()  perform  its  contract  with  its  principal  seems  to  be 
that  if  the  plaintiff  recives  the  money,  it  ought  to  jmy  it  to 
John  J.  Cameron,  but  may  not,  and,  therefore,  this  defense. 

Assuming,  but  not  deciding,  that  Cameron  could  maintain  an 
action  against  the  Corn  Exchange  Bank  to  recover  the  amount 
of  the  check,  such  fact  would  in  no  wise  support  this  defend- 
ant's contention.  No  contract  relation  exists  between  it  and 
Cameron,  nor  is  there  any  privity  between  them. 

When  the  owner  of  corrmierical  paper  delivers  it  for  col- 
lection to  bank  A,  which  forwards  it  for  collection  to  bank  B, 
which,  in  turn,  forwards  it  for  collection  to  bank  C,  to  which 
it  is  paid,  it  has  been  held  that  if  bank  C,  instead  of  paying 
the  money  to  bank  B,  retains  and  applies  it  on  a  debt  due  from 
bank  B,  the  owner  (bank  A  being  insolvent)  may  recover  of 
bank  C ;  but  we  are  unable  to  see  that  these  cases  justify  this 
defendant  in  resisting  the  payment  of  its  draft,  to  which  it  has 
no  defense,  for  the  beneiit  of  a  third  person,  who  may  have  a 
right  to  recover  the  money  represented  by  it. 

The  check  which  the  defendant  received  from  the  plaintiff 
having  been  paid,  charged  to  the  account  of  the  drawee  and 
surrendered,  the  account  closed,  and  a  draft  therefor  delivered 
to  the  (Jorn  Exchange  Bank,  the  defendant  can  not  now  assert 
as  against  its  princii)al  the  legal  rights  or  equities  of  a  third 
person.  {McKay  v..  Draper,  27  N .  Y.  250 ;  Auhenj  v.  Ftske^ 
36  id.  47  ;  Wharton  on  Agency,  §  242  and  cases  there  cited.) 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 
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Bradley,  J.  (dissenting).  I  ani  unable  to  concur  with  the 
majority  of  tlie  court  in  the  result  or  reasons  given  for  it. 

The  check  drawn  by  Mrs.  Melson  on  the  defendant  was 
indorsed  in  blank  by  Cameron,  the  payee,  and  left  with  the 
Harrisons,  the  Indianapolis  bankers,  for  collection.  They 
indorsed  it  to  the  plaintiffs  cashier  for  collection,  and  sent  the 
check  to  the  plaintiff,  their  correspondent  in  the  city  of  New 
York,  and  the  latter  in  like  manner  indorsed  it  to  the  cashier 
of  the  defendant,  and  sent  the  check  to  him  with  directions 
to  remit  to  the  plaintiff  its  proceeds  in  New  York  city  funds. 
This  was  received  by  the  defendant  on  July  eighteenth,  and 
on  the  same  day  it  drew  its  draft  on  the  First  National  Bank 
of  New  York  for  the  amount,  less  exchange,  and  mailed  it  to 
the  plaintiff.  The  Harrisons  failed  and  suspended  payment 
on  July  seventeenth,  and  immediately  after  hearing  of  such 
failure,  and  on  July  nineteenth,  Cameron  requested  the  defend- 
ant not  to  pay  it,  and  afterward,  before  the  defendant's  draft 
was  presented,  requested  the  defendant  to  stop  ita  payment, 
and  thereupon,  on  the  last  named  day,  the  defendant  notified 
the  bank  on  which  its  draft  was  drawn  not  to  pay  the  draft, 
and  asked  the  plaintiff  to  hold  it.  It  was,  however,  after- 
ward presented  to  the  drawee,  and  payment  being  refused, 
the  draft  was  protested  for  non-payment.  This  action  was 
brought  on  that  draft,  and  the  question  is  whether  the  facts 
so  stated  constitute  a  defense.  They  clearly  would  not  if  the 
plaintiff  had  taken  the  apparent  and  actual  title  to  the  check 
and  become  a  holder  of  it  in  good  faith  for  value,  because  the 
indorsement  in  blank  by  the  payee  apparently  operated  as  a 
transfer  of  the  check  to  £he  Harrisons.  But  the  plaintiff  parted 
with  nothing  on  the  faith  of  the  check.  While  the  letter  in 
which  it  was  received  by  the  plaintiff,  stated  that  it  was  inclosed 
for  credit,  the  indorsement  made  upon  the  check  by  the  Harri- 
sons was  restrictive  and  purported  that  it  was  sent  to  the  plaintiff 
for  collection.  And  it  appears  that  this  portion  of  the  letter 
preceded  the  statement  of  the  remittance  and  was  printed  and 
was  the  ordinary  form  of  the  letters  of  the  Harrisons  in  which 
all  their  transmissions  of  paper  to  the  plaintiff  were  made.  That 
SiCKELs— Vol.  LXXIII.        57 
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fact  may,  in  view  of  the  manner  that  tlie  indorsement  was 
made,  deny  to  that  formal  portion  of  the  letter  the  significance 
which  it  might  otherwise  have  had.  But  it  has  no  essential 
importance  upon  the  question  here,  inasmuch  as  the  plaintiflf 
advanced  nothing  upon  the  check.  The  plaintiff  had  for 
many  years  liad  an  account  current  with  the  Harrisons  arising 
from  remittances  of  [paper  from  each  to  the  other  for  col- 
lection and  credit  of  the  proceeds,  and  the  latter  from  time  to 
time  drew  drafts  u})on  the  former.  When  the  check  was 
received  by  the  plaintiff,  the  amount  of  it  was  credited  to  the 
Harrisons  in  such  account,  and,  after  the  protest  of  the  draft, 
was  charged  back  to  them  in  accordance  with  the  course  of 
dealing,  as  understood  between  those  parties,  that  if  pajier 
received  and  credited  was  not  paid  it  should  be  placed  to  the 
debit  of  tlie  party  sending  it. 

The  check  having  been  plax^ed  in  Harrisons'  hands  for  col- 
lection, the  plaintiff,  by  crediting  them  with  it  in  general 
account,  acquired  i)o  title  to  it  as  against  Cameron,  the  payee. 
His  was  the  right  to  reclaim  the  check,  or  to  obtain  its  pro- 
ceeds if  ])aid,  or  to  stop  its  payment  by  the  defendant  to  any 
jmrty  other  than  a  holder  in  good  faith  for  value,  which  posi- 
tion the  plaintiff  did  not  have.  {Dicker Hon  v.  Wasmi^  47  N.  Y. 
439  ;  ^Varner  \..Lee^  6  id.  144;  Cmnmercial  Bcmk  v.  MaHne 
Bank,  1  Abb.  Ct.  App.  Dec.  405  ;  Farmers'  M.  N,  Bank  v. 
King,  57  Penn.  St.  202.)  The  question  now  arises  whether 
the  situation  in  which  the  defendant  was  placed  or  its  relation 
assumed  to  the  plaintiff,  was  such  as  to  deny  to  it  the  right  to 
make  the  defense  which  it  sought  to  make  in  this  action. 
Treating  the  defendant  as  a  mere  volunteer  in  the  denial  of 
its  liability  upon  the  draft,  it  clearly  could  not  defeat  a  recovery. 
It  could  not  in  such  case  question  the  title  of  the  plaintiff. 
That  was  the  priuciple  of  the  case  of  City  Bank  of  ^^e%o 
Ifwven  V.  Perkins  (29  N.  Y.  554) ;  McKay  v.  Draper  (27  id. 
256) ;  AuJyrey  v.  Flske  (3t>  id.  47) ;  Hays  v.  Hathom  (74  id. 
486),  cited  by  the  defendant's  counsel,  and  the  same  may  lie 
said  of  the  other  cases  cited  by  liim  on  the  question  of  the 
right  of  the  defendant  to  defend  the  action.     The  disability 
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may  arise  out  of  the  relation  which  one  party  assumes  to 
another,  whom  he  represents,  and  between  whom  in  some 
sense  that  of  principal  and  agent  exists,  and  the  latter  may 
not  be  liable  to  third  persons,  but  to  his  principal  only,  while 
the  relation  exists ;  nor  can  the  party  who  imdertakes  to  per- 
form a  duty  assumed  to  another,  when  called  upon  for  perform- 
ance set  up  by  way  of  relief  from  liability  to  do  so,  the  right  in 
a  third  party  with  whom  he  is  not  connected  and  with  whom  he 
has  personally  no  concern  upon  the  subject  {Monigoinery  Co. 
Bank  V.  Albany  City  Bank^  7  N.  Y.  459);  but  that  is  not  tliis 
case.  The  payee  of  the  check  never  parted  with  the  title  to  it. 
The  Harrisons  were  employed  by  him  to  collect  it,  and  the  plain- 
tiff was  employed  by  them  to  aid  in  the  accomplishment  of  the 
purpose  for  which  it  was  left  with  them  by  the  payee.  The 
latter  had  a  right  to  step  in  and  intercept  the  check  in  the 
hands  of  any  party  other  than  a  holder  in  good  faith  for  value 
and  reclaim  it  as  his  property,  and  in  like  manner  to  internipt 
the  transmission  of  the  proceeds  of  it  to  the  Harrisons  and 
recover  them.  This  right  of  the  owner  is  within  the  doctrine 
of  the  Cmnmercial  Bank  and  Diekeraon  cases  before  cited. 
And  the  cause  for  its  attempted  exercise  was  the  insolvency 
of  the  Harrisons.  The  check  had  then  been  charged  by  the 
defendant  to  the  drawer,  and  the  draft  as  directed  by  the 
plaintiff  had  been  mailed  to  it  by  the  defendant.  The  latter 
had  discharged  its  duty  to  both  the  drawer  and  the  plaintiff, 
and  nothing  remained  for  it  to  do  toward  the  accomi>lishment 
of  the  purpose  for  which  the  check  was  drawn  and  transmitted 
through  the  plaintiff  to  the  defendant.  The  fund  was  repre- 
sented by  the  draft,  which  the  defendant  had  mailed  to  the 
plaintiff.  The  draft  was  the  means  by  which  the  proceeds  of 
the  check  were  sent  on  their  way  to  the  destination  contem- 
plated when  the  check  was  left  with  the  Indianapolis  bankers, 
and  they  belonged  to  Cameron,  its  payee.  He  as  such  owner 
having  the  right  to  step  in  and  control  their  destination  and  thus 
countermand  the  authority  which  he  had  given  to  the  Harrisons 
to  receive  tlie  proceeds  of  the  check,  with  tliat  view  requested 
the  defendant   to   act  for  him  and  stay  the  funds  from  the 
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hands  of  the  plaintiflE  by  stopping  the  payment  of  the  draft  so 
forwarded  to  it.  Tins  was  done,  and  in  doing  so  the  defendant 
represented  liim.  The  facts  justifying  his  right  to  do  so  sup- 
ported the  action  of  the  defendant,  ^nd  afforded  to  it  a  defense 
in  the  plaintiffs  action  upon  the  draft,  unless  the  defendant 
by  its  relation  to  the  plaintiff  was  disabled  from  acting  upon 
the  request  and  direction  of  the  owner  of  the  fund.  The  situ- 
ation presented  by  the  facts,  was,  that  the  Harrisons  were  the 
agents  of  the  payee  of  the  check  and  the  plaintiff  was  their 
agent  to  aid  in  its  collection,  and  by  the  latter  the  defendant 
was  called  upon  for  its  payment.  The  direction  of  Cameron 
to  stop  the  payment  to  the  plaintiff,  operated  as  a  revocation 
of  the  agency  he  had  set  in  motion  and  to  stay,  at  the  then 
stage  of  their  progress,  the  means  which  had  been  adopted  for 
its  execution.  It  was  unimportant  for  that  purpose  and  such 
effect  that  the  defendant  had  issued  and  forwarded  its  draft. 
The  direction  which  he  had  the  right  to  give  and  the  defend- 
ant, in  view  of  the  facts,  had  the  right  to  observe,  was  that 
the  latter  should  not  pay  his  money  to  the  plain  ^ff,  who  as 
against  Cameron  and  his  direction  had  no  right  to  it.  And 
thus  was  afforded  to  the  defendant  a  defense  founded  upon 
the  right  of  Cameron  and  his  authority  or  requirement.  The 
question  would  have  been  no  different  if  the  defendant's  mes- 
senger had  been  on  his  way  with  the  funds  to  the  plaintiflE, 
and  his  mission  had  been  countermanded  before  handing  over 
the  money  to  the  latter.  The  draft  sent  was  a  mere  transmis- 
sion in  that  form  of  the  apparent  liability  of  the  defendant  to 
pay,  upon  which  the  plaintiff  probably  may  have  realized  but 
for  the  interruption  caused  by  the  direction  given  to  the 
drawee  of  the  draft  not  to  pay  it.  It  follows  that  the  defend- 
ant was  justified  in  asserting  that  the  plaintiff  had  no  right  to 
the  fund  represented  by  the  draft,  as  effectually  aa  Cameron 
could  have  done  if  he  had  been  interpleaded  as  a  party  defend- 
ant. {Comstock  V.  IToag^  5  Wend.  GOO ;  Ilerrieh  v.  Carman^ 
10  Johns.  224;  Barker  v.  Prentiss,  6  Mass.  430.)  And  in 
view  of  the  facts  found  by  the  trial  court,  and  as  before  stated, 
it  is  unnecessary  to   further  consider  the  state   of  account 
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between  the  plaintiff  and  the  Harrisons,  as  it  is  quite  unim- 
portant on  which  side  of  it  tlie  balance  was,  since  the  credit 
of  the  check  to  the  latter  was  on  general  account,  and  no 
advance  was  made  to  them  on  account  of  the  check.  {McBride 
V.  Farmers'  Bank^  26  N.  Y.  450 ;  Lindauer  v.  Fourth  Nat. 
Bank,  55  Barb.  75 ;  Dod  v.  Fourth  Nat  Bank,  59  id.  265.) 
In  Montgomery  County  Bank  v.  Albany  City  Bank,  the 
question  was  as  to  whom  the  correspondent  of  another,  who 
had  received  commercial  paper  for  collection  and  sent  it  to 
him  for  a  like  purpose,  was  liable  for  failure  or  neglect  to  per- 
form the  duty  assumed  to  charge  the  indorsers.  It  involved 
no  consideration  having  relation  to  the  fund  when  collected, 
and  is  not  in  conflict  with  the  later  cases  to  the  effect  that 
the  beneficial  owner  of  the  proceeds  of  the  paper  when  col- 
lected may  effectually  assert  his  right  to  the  fund  as  against 
any  party  receiving  it  in  the  execution  of  the  agency.  It  is 
said  in  the  prevaiUng  opinion  in  the  present  case,  that  if  the 
check  had  been  dishonored  the  Corn  Exchange  Bank  could 
have  maintained  an  action  upon  it.  Assuming  that,  if  not 
interrupted  by  the  payee,  it  may  have  been  so,  it  is  wholly 
witliout  importance  upon  any  question  in  this  case.  But 
against  whom  could  this  action  be  supported  ?  Certainly  not 
against  the  defendant  without  its  acceptance  of  the  check. 
{^Attorney-General  v.  Continental  L.  Ins.  Co.,  71  N.  Y.  325.) 
Nor  against  Cameron,  the  payee  and  indorser,  because  he 
was  the  beneficial  owner  of  it.  Nor  against  Harrisons,  the 
plaintiff's  principal.  And  a  further  reason  why  plaintiff  could 
have  maintained  no  action  in  its  own  name  upon  the  check  is 
that  it  took  no  apparent  title.  The  purpose  of  the  indorse- 
ment by  the  Harrisons,  as  expressed  in  it,  was  that  it  was  made 
to  tlie  plaintiff  for  collection  of  the  check.  This  restriction 
denied  to  the  plaintiff  the  apparent  title,  and  it  had  none  in  fact, 
to  support  any  action  in  its  name  upon  the  check.  (Daniels  on 
Neg.  Inst,  §§  698,  699;TrAtV/?  v.  Nat  Bank,  102  U.  S.  658; 
Sigoumey  v.  Uoyd,  8  Bam.  &  C.  622  ;  Hook  v.  Pratt,  78 
N.  Y.  371.)  The  purpose  of  the  suggestion  that  the  defend- 
ant charged  the  plaintiff  $1.84  for  the  draft  is  not  apparent. 
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If,  however,  it  waa  made  to  sliow  a  consideration  between  the 
parties  for  the  draft  issued  by  the  defendant,  it  may  be  added 
that  this  amount  retained  by  the  defendant  was  taken'  from 
the  proceeds  of  the  check  for  exchange,  which  was  legitimately 
w^ithin  the  expense  of  collection  of  tlie  check  in  the  usual 
course  for  that  purpose,  and  the  amount  of  the  draft  was  so 

much  less  than  that  of  the  check.     It  seems  to  be  without 

I 

significance  for  any  purpose  in  this  action. 

I  think  the  judgment  should  be  affinned. 

All   concur  with   Follett,  Ch.  J.,  except  Bradley  and 
Brown,  JJ.,  dissenting,  and  IIakjut,  J.,  not  sitting. 

eFudgment  reversed. 
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118   464 1  While  parties  to  an  action  havo  a  ri^Iit  to  limit   the  issues  to  be  tried  to 

154   654;  those  made  by  the  pleadings,  they  are  not  bound  so  to  do,  but  may  by 

mutual  consent  try  any  other  issues. 

An  appellate  court  in  reviewing  such  a  cjise  is  only  called  upon  to  deter- 
mine whether  the  parties  have  consented  to  try  the  substituted  issues, 
and  if  so  whether  the  decisions  of  the  trial  court  upon  those  issues  are 
according  to  law. 

In  the  absence  of  amended  pleadings  or  of  a  written  stipulation  the  appel- 
late court  may  infer  the  consent  to  try  such  substituted  issues  from 
evidence  offered  upon  the  one  side  and  the  absence  of  objections,  or  the 
character  of  the  objections  upon  the  other. 

By  virtue  of  a  mutual  agreement  between  A.,  B.,  and  G.,  and  as  parts  of 
the  same  transaction,  A.  conveyed  to  B.  certain  lands,  the  latter  giv- 
ing back  a  mortgage  to  secure  part  of  the  purchase-price.  B.  conveyed 
a  portion  of  the  land  to  C.  with  covenant  of  quiet  enjoyment,  who  paid 
the  purchase-price  in  ciish.  This  was  included  in  and  was  part  of  the 
cash  payment  made  to  A.,  and  he  executed  a  release  of  that  portion 
from  the  mortgage.  C.  immediately  went  into  posse&sion  of  the  por- 
tion deeded  to  him,  built  a  residence  thereon,  and  thereafter  occupied  if, 
but  did  not  record  his  deed  or  the  release  until  after  the  mortgage  and 
several  assignments  thereof  were  recorded,  but  before  the  recording  of 
the  assignment  to  plaintiff.  In  an  action  to  foreclose  tlie  mortgage,  ?ifld 
(Follett,  Ch.  J., and  Vann,  J.  dissenting),  that  C's  portion  was  sold  free 
from  the  mortgage  before  its  execution  and  was  never  in  reality  included 
then'in  or  subjected  to  the  lien  thereof;  and  that,  therefore,  the  record- 
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ing  acts  dill  not  create  a  lien  and  were  in  nowise  involved ;  also  that 
because  of  the  covenant  in  the  deed  from  B.  to  C,  the  fonner,  so  far 
as  related  to  the  portion  conveyed  had  an  interest  to  protect  by  way 
of  defense  to  the  mortgage,  and  such  defense  was  available  both  to  him 
and  his  grantee;  and  that  the  several  assignees  of  the  mortgage  took  it  sub- 
ject to  the  equities  between  the  original  parties,  and  so,  subject  to  this 
defense. 

Also,  Tield,  that,  although  C's  d*;ed  wtis  not  recorded  until  after  the  reconl- 
ing  of  the  assignments,  his  possession  and  occupancy  was  notice  of  his 
rights  to  the  assignees. 

After  a  witness  had  detailed,  without  objection,  the  facts  as  to  the  agree- 
ment and  the  transaction  between  the  parties,  he  was  asked  as  to  whether 
the  execution  and  delivery  of  the  deed  from  A.  to  B.,  of  the  bond  and 
mortgage  fromB.  to  A.,  of  the  deed  from  B.  to  C,  the  payment  of  the 
consideration  by  C.  and  its  payment  to  A.  as  part  of  the  cash  payment 
ma<ie  by  B..  and  the  execution  and  delivery  of  the  releasee  by  A.  to  C. 
were  not  simultaneous  acts  ''made  at  the  same  time  and  place  and  one 
and  the  same  transaction; "  this  was  objected  to  as  calling  for  a  conclu- 

•  sion  of  law  and  improper;  the  objection  was  overruled.  llrM,  no  error 
justifying  a  reversal,  as  it  had  already  been  proved,  without  objection, 
that  the  various  acts  referred  to  were  done  at  the  same  time  and  place. 

(Argued  December  13. 1889  ;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  (General  Term  of  the  Supreme 
(,\)urt  in  the  second  judicial  department,  entered  upon  an  order 
made  December  14,  188(i,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  executed 
by  defendant,  Franklin  Sweet,  to  PVancis  Creed,  bearing  date 
May  1,  1873,  to  secure  the  payment  of  $2,000,  in  live  years 
thereafter,  said  sum  being  a  part  of  the  sum  of  S2,50(),  the 
j>iircha8e-price  of  a  fann  or  a  lot  of  land  at  that  time  conveyed 
by  said  Creed  to  said  Sweet. 

The  mortgage  was  duly  recorded  in  the  proper  office  on  the 
seventh  day  of  May  following,  and  was  assigned  to  and  became 
tlie  property  of  the  plaintiflf  through  several  mesne  assignmentii, 
on  the  9th  of  April,  1881  ;  his  assignment  was  recorded  in 
the  proper  office  on  the  5th  day  of  May,   1880.     The  inter- 
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mediate  assignments  were  duly  recouded  directly  after  tliey 
were  respectively  executed.  At  the  time  of  the  giving  of  the 
deed  and  mortgage  between  Creed  and  Franklin  Sweet,  the 
latter  executed  a  deed  of  five  acres  of  the  land  descril>ed  in 
the  deed  and  mortgage  to  the  defendant,  Clement  Sweet,  and 
said  Creed  released  the  same  from  the  lien  of  said  mortgage ; 
the  said  Clement  at  the  same  time  paying  therefor  $150,  the 
entire  price,  which  was  included  in  and  went  to  make  up  a 
part  of  the  $500  paid  to  Creed  towards  the  purchase-price  oi 
tlie  land  described  in  the  deed  and  mortgage.  The  defendant 
Clement  Sweet,  immediately  after  such  purchase  of  the  five 
acres,  built  a  house  thereon  and  occupied  the  same  with  his 
family  until  ^the  trial  of  this  action. 

The  deed  of  the  five  acres  and  the  release  were  not  recorded 
till  June  24,  1882,  w^hich  was  subsequent  to  the  time  of 
recording  the  several  assignments  of  the  mortgage,  save  the 
assignment  to  the  plaintiff.  The  assignors  of  the  mortgage  to 
the  plaintiff  purchased  and  paid  for  it  the  amount  owing 
thereon,  without  any  notice  of  the  release,  and  in  entire  good 
faith,  believing  that  the  lien  of  the  mortgage  covered  all  the 
lands  described  in  it,  including  the  five  acres  in  controversy. 

The  complaint,  after  setting  forth  the  mattei's  above  stated 
(except  those  in  relation  to  the  release),  asked  for  a  decree  of 
foreclosure  and  sale  of  the  premises  described  in  the  moi*tgage, 
including  the  five  acres  owned  by  the  defendant,  Clement 
Sweet.  His  answer  alleged  that  the  mortgagor.  Creed,  had 
released  the  five  acres  from  the  lien  of  the  mortgage  before 
he  assigned  it,  and  asked  to  have  the  same  excepted  from  the 
judgment  of  sale. 

The  trial  court  decided  that  the  five  acres  were  not  subject 
to  tlie  mortgage,  and  directed  a  sale  of  the  remainder  of  the 
mortgaged  premises  only.  The  plaintiff  appealed  to  the 
(ireneral  Term  from  that  portion  of  the  judgment  which 
excepts  out  of  the  premises  to  be  sold,  the  five  acres  referred  to. 

Further  facts  appear  in  the  opinion. 

IF.  Farrlng  for  appellant.     The  release  was  invalid.     (1  Tl. 
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S.  788,  §  137;  M,  Z.  //^*.  Co.  v.  Wihue,  55  How.  Pr.  43; 
A?.  John  V.  Sj}aal(li?iffj  1  T.  &  C.  483 ;  Gentn^r  v.  Morrison^ 
IM  Barb.  155  ;  ChamherUm  v.  Sprague,  86  N.  Y.  603.)  The 
instrument  did  not  take  effect  as  a  release  against  subsequent 
purchasers  and  incumbrances.  {C hamherlain  v.  Spragne^  86 
N.  Y.  603.)  But  aside  from  other  considerations  the  i-elease 
was  of  no  force  against  this  mortgage  because  of  the  recording 
act.  Jf.  Z.  Im,  Co,  v.  ^Vilcox,  55  How.  Pr.  43 ;  St  John  v. 
SpaMing,  1  T.  &  C.  483 ;  1  R.  S.  762,  jj  37 ;  We^tbrook  v. 
Ghasoru  T9  N.  Y.  215  ;  Deehei^  v.  Boice.  83  id.  215  ;  ^rnith 
V.  K,  L.  Ins.  (b.y  84  id.  589 ;  Bacoii  v.  Va7i  Schooiihoven^  87 
id.  446  ;  Visle  v.  Jvdson,  82  id.  32  ;  Tnifite^'a^  etv.^  v.  Whed^r^ 
61  id.  %%\  Greeny.  Warwick,  64  id.  220;  Crane  v.  Turner, 
67  id.  437 ;  Weathrook  v.  Gleaaon,  79  id.  23 ;  Smyth  v.  K. 
L.  In^.  Co.,  84  id.  389.  It  was  not  necessary  that  plain- 
tiff's assignment  should  be  recorded,  or  that  she  should 
take  tlie  mortgage  without  notice,  in  order  that  she  should  be 
protected  from  the  release.  {Pag^  v.  Warring,  76  N.  Y. 
463  ;  Wood  v.  Chapin,  13  id.  509.)  The  rule  of  constructive 
notice  by  possession  does  not  apply  to  the  assignee  of  a  prior 
mortgage,  because  the  natural  inference  in  such  a  case  is,  tliat 
the  occupant  is  holding  subject  to  the  mortgage.  (M.  L.  Li^. 
Co.  V.  WiUox,  55  How.  Pr.  43.)  The  defense  in  the  answer 
rests  entirely  on  the  release,  and  the  defendant  cannot  now 
set  up  an  entirely  different  defense.  {Smyth  v.  K.  L.  Ins.  Co., 
84  N.  Y.  5S9.)  ' 

Essehtyn  iSc  McCarty  for  respondents.  The  original  mort- 
gagee never  had  a  right  to  foreclose  this  mortgage  as  to  the 
five  acres ;  and  no  assignee  from  or  througli  her  could  acquire 
any  greater  right  than  she  had.  ( Westbrook  v.  Gleason,  79 
N.'y.  23;  61  id.  88;  64  id.  220;  67  id.  437.) 

Potter,  J.     From  the  matters  alleged  in  the  j^leadings,  an 

appellate  court  would  expect  that  the  issue  tried  would  have 

been,   whether  the  five-acre    piece   of   the  lands   had   been 

released  from  or  was  still  subject  to,  the  lien  of  the  mortgage 
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and  that  the  fiiidhigs  of  the  trial  court  would  have  indicated 
M  decision  of  that  question.  But  it  will  be  observed  upon 
reference  to  the  findings  in  this  case,  tliat  the  trial  court  did 
not  decide  the  issue  made  by  the  pleadings,  but  decided  quite 
another  and  different  issue,  and  that  is,  that  the  five-acre 
l)iece  was  not  and  never  w-as  subject  to  tlie  lien  of  the  mort- 
gage. While  parties  have  the  right  to  try  the  issues  made  by 
the  pleadings,  yet  they  are  not  bound  to,  but  may  try  any 
otlier  issue  by  mutual  consent.  The  pleadings  in  such  cases 
serve  to  show  what  was  once  in  the  minds  of  the  pleaders  and 
what  the  parties  had  the  right  to  try,  if  so  disposed,  and  per- 
haps the  further  purpose  of  constituting  a  part  of  the  judg- 
ment-roll, as  the  Code  of  Practice  requires  that  the  judgment- 
roll  should  contain  the  pleadings.  The  court,  in  reviewing 
such  cases,  is  only  called  upon  to  determine  whether  the 
parties  have  consented  to  try  the  substituted  issues  and 
whether  the  decisions  of  the  court  upon  the  new  issue  are 
according  to  law. 

In  the  absence  of  amended  pleading  or  of  stipulation,  the 
court  of  review  must  infer  the  consent  to  try  issues  from  the 
evidence  offered  upon  the  one  side  and  the  absence  of  objec- 
tions or  the  character  of  the  objections,  if  any  are  made,  upon 
the  other  side.  {Marston  v.  Gould,  f)9  N.  Y.  220 ;  Plainer 
V.  PhiUtev,  78  N.  Y.  Df) ;  Wahh  v.  Wmh,  Ins,  Co,,  32  N. 
Y.  440-44:1) 

Upon  the  trial  of  this  case,  the  plaintiff  proved  the  substan- 
tial allegations  of  the  complaint,  by  the  introduction  of  tlie 
mortgage,  the  several  assignments  and  the  dates  of  recording 
the  same.  Such  proofs  vshowed  that  the  five-acre  piece  was 
subject  to  the  lien  of  the  mortgage.  The  defendant  Clement 
Sweet  then  introduced  the  deed  of  the  five  acres  to  himself 
by  Franklin  Sweet,  the  mortgagor,  and  the  release  thereof  by 
Franklin  Creed,  the  mortgagee,  and  that  these  several  instni- 
ments  were  the  results  of  a  common  negotiation  between 
the  parties  to  the  instruments,  which  when  enlarged  and 
expressed  in  their  ccmstituent  elements  signify  that  on  the 
1st  day  of   ifay,  1873,  Francis  Creed,  Franklin  Sweet  and 
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Clement  Sweet  met  together  and  entered  into  a  tri-partite 
negotiation,  the  mid  Creed  to  sell  his  land,  and  the  said  Sweets 
each  to  buy  a  portion  of  it.  At  the  same  time  and  place 
Franklin  Sweet  gave  a  mortgage  bac^k  to  said  Creed,  purport- 
ing to  impose  the  lien  of  said  mortgage  upon  said  five  acres ; 
that  said  five  acres  were  at  the  same  time  and  place  conveyed 
to  Clement  Sweet  by  Franklin  Sweet,  and  at  the  same  time 
and  place  said  Francis  Creed  released  said  five  aci'es  from  any 
lien  under  said  mortgage,  and  that  at  the  same  time  and  place 
the  defendant  Clement  Sweet,  paid  $150,  tlie  price  of  the 
five-acre  lot,  which  went  to  make  up  the  $oi)i)  received  by 
Francis  Creed,  and  that  sum  with  the  $2,000  secured  to  be 
paid  by  the  mortgage,  made  up  the  price  of  the  entire  piece 
of  land. 

All  this  evidence  was  received  without  objection  except 
tliat  the  evidence  of  the  delivery  of  the  release  was  objected 
to  as  immaterial  and  that  the  release  was  not  then  attested 
and  acknowledged.  This  objection  to  the  delivery  of  the 
release  was  doubtless  properly  overruled.  These  facts  were 
proved  without  objection. 

Tlie  next  step  in  the  trial  was  this  question  by  defendant : 
**  Q.  Were  not  the  execution  and  delivery  of  the  deed  from 
Francis  Creed  to  Franklin  Sweet  and  of  the  bond  and  mort- 
gage from  Franklin  Sweet  to  Francis  Creed;  ^he  payment 
of  your  $150  to  Franklin,  and  his  $850  with  yours,  making 
$500,  to  Francis  Creed ;  the  execution  and  delivery  of  the 
deed  of  the  five  acres  to  you,  and  the  execution  and  delivery 
of  the  release  thereof  to  you,  sinmltaneous  acts  made  at  the 
same  time  and  place,  and  one  and  the  same  transaction  { " 

This  was  objected  to  as  calling  for  a  conclusion  of  fact,  and 
improper,  and  the  objection  was  overruled  and  defendant 
excepted.  Thus  it  will  be  seen  that  all  this  evidence,  when 
given  in  detail,  was  not  objected  to,  and  when  it  was  after- 
ward sought  to  embrace  all  this  evidence  in  one  question, 
that  question  was  not  objected  to  as  (»al!ing  for  impertinent 
or  irrelevant  evidence,  or  evidence  not  within  the  issue,  but 
rimply  as  calling  for  a  conclusion  of  fact,  and  imi)roper.     It 
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seems  to  me  to  be  a  very  plain  e^se  wliere  the  parties  liave 
ignored  the  issue  made  by  the  i)leading8,  and  by  mutual 
consent  tried  another.     (See  authorities  before  cited.) 

Nor  do  I  perceive  that  any  error  was  committed  by  over- 
ruling the  objections  and  allowing  the  witness  to  answer  the 
general  questions  referred  to  above.  The  witness  had  already 
testified  to  every  fact  contained  in  tlie  general  question,  and 
without  objection.  Adding  to  the  end  of  the  general  question 
embracing  the  entire  series  of  acts,  if  they  constituted  "  one 
and  the  same  transaction,"  it  seems  to  me  was  unobjectionable 
and  could  work  no  harm.  (Sweet  v.  Tuttfe,  14  N.  Y.  465- 
472;  Xna^  v.  Smith,  27  id.  277-282.)  Every  one  of  the 
matters  constituting  the  series  had  been  before  proven  to  have 
been  done  at  the  same  time  and  place  without  objection. 
Whether  they  constituted  one  and  the  same  transaction  was 
much  more  a  conclusion  of  law  than  of  fact,  and  were  all 
before  the  trial  court  when  this  general  question  was  asked, 
and  could  not  in  the  least  degree  have  affected  the  decision 
that  was  subsequently  made  by  the  court. 

I^pon  the  matters  thus  proven  practically  without  objection, 
the  trial  court  found  as  a  conclusion  of  fact  that,  "  First.  That 
on  the  1st  day  of  May,  1873,  the  defendant  Franklin  Sweet 
made,  executed  and  delivered  to  one  Francis  Creed  his  bond 
and  mortgage  as  alleged  in  the  complaint,  and  purporting  to 
cover  the  premises  described  in  the  complaint  in  this  action 
but  not  intended  to  cover  the  five  acres  sold  to  Clement  Sweet 
by  Franklin  Sweet,  and  bounded  generally  as  follows :  North 
by  Henry  Wilbur,  east  by  Franklin  Sweet,  south  by  the  high- 
way, and  west  by  Otis  Moore,  which  mortgage  was  duly 
recorded  in  the  Dutchess  (county  clerk's  office  on  the  7th  day 
of  May,  1873,  in  Liber  144  of  Mortgages,  at  page  447,  etc. 
This  piece  was  never  included  in  the  plaintiff's  mortgage,  but 
was  sold  free  from  it  before  it  was  executed." 

And,  as  a  conclusion  of  law,  "  First.  That  the  five  acres  of 
land  claimed  by  the  defendant  Clement  Sweet  in  this  action, 
and  included  in  the  description  in  said  mortgage,  is  free  from 
said  foreclosure."     "  Second.  That  the  whole  of  the  premises 
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described  in  the  mortgage,  except  the  five  acres  sold  to  Clem- 
ent Sweet,  be  adjudged  to  be  sold  according  to  the  rules  and 
practice  of  this  court  in  foreclosure  cases." 

These  results  are  claimed  to  have  been  produced,  notwith- 
standing the  five  acres  are  embraced  within  the  description 
contained  in  both  the  deed  and  the  mortgage  mentioned,  from 
the  fact  found  that  at  the  time  of  the  execution  of  the  mort- 
gage Franklin  Sweet,  the  mortgagor,  did  not  own  the  five- 
acre  lot,  but  the  same  was  owned  by  the  defendant  Clement 
Sweet,  who  had  purchased  the  same  in  legal  effect  from  the 
owner  thereof,  Francis  Creed,  and  paid  him  therefor,  and  that 
the  deed  from  him  to  Franklin  Sweet  did  not  convey  the  five 
acres  to  the  latter,  but  to  him  as  conduit  to  Clement  Sweet, 
and  that  the  deed  from  Franklin  to  Clement  Sweet  was  but 
the  mode  of  accomplishing  a  sale  of  the  five-acre  lot  by 
Francis  Creed  to  defendant  Clement  Sweet.  I  think  the  evi- 
dence received  upon  the  trial  would  warrant  the  inference  of 
fact  drawn  by  the  trial  court,  and,  hence,  this  court  cannot 
interfere  with  the  inference  drawn,  and  it  follows  as  a  matter 
of  law  that  the  five  acres  in  dispute  was  never  subject  to  the 
lien  of  the  mortgage,  and  that  the  same  and  the  rights  of  the 
parties  in  respect  to  the  mortgage  are  in  nowise  affected  by  the 
recording  acts,  for  if  the  mortgage  was  not  a  lien  upon  the  five 
acres,  of  course  the  recording  acts  could  not  operate  to  create 
a  lien  or  a  right  where  none  existed  before. 

Treating,  as  we  must  for  the  purpose  of  this  review,  the 
deeds,  mortgage  and  release  as  simultaneously  made  and  deliv- 
ered and  as  constitutent  parts  of  the  same  transaction,  the 
five  acres  conveyed  to  Clement  Sweet  w^ere  not  in  reality  as 
between  the  parties  embraced  within  the  mortgage  to  Creed. 
And  the  fact  that  the  deed  of  the  five  acres  contained  a  covenant 
of  warranty  of  quiet  enjoyment  gave  to  the  grantor  an  interest 
to  protect  by  way  of  defense  against  the  mortgage  so  far  as 
related  to  the  land  so  conveyed  by  her  deed.  And  such  defense 
was  available  botli  to  him  and  his  grantee  against  Creed,  the 
mortgagee. 

The  several  assignees,  including  the  plaintiff,  must  be  deemed 
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to  liave  taken  the  assignment  of  the  mortgage  subject  to  tliis 
right  of  defense.  And  the  laile  is  too  well  settled  to  require 
anipliiication  of  the  reasons  upon  wliich  such  rule  is  founded, 
that  an  assignee  of  a  mortgage  takes  it  subject  to  the  equities 
between  the  original  jmrties  to  it.  The  assignee  steps  into  the 
l)lace,  in  that  respect,  of  the  mortgagee.  {Bush  v.  Lathr&pj 
22  N.  Y.  535 ;  Davis  v.  Bechstei'n,  69  id.  440 ;  Bennett  y. 
Bates^  94  id.  354.)  And  in  the  view  taken,  the  recording  act 
has  no  application  to  protect  the  assignee  against  the  defense 
founded  upon  such  equity.     (Schafer  v.  Beilly^  50  X.  Y.  61.) 

Although  the  deed  to  Clement  Sweet  was  not  recorded 
until  long  after  it  was  made,  the  notice  which  possession  would 
afford  of  his  rights  was  furnished  by  the  fact  tliat  he  w^ent 
into  actual  possession  of  and  occupied  the  five  acres  f rona  the 
time  he  took  the  conveyance. 

The  judgment  should  be  affirmed. 

Yann,  J.  (dissenting.)  Assuming  that  the  release,  as  between 
the  parties  thereto,  took  effect  immediately,  the  same  as  if  it 
had  been  duly  acknowledged,  the  question  remains  whether  a 
release  of  jmrt  of  mortgaged  premises  is  subject  to  the  record- 
ing act. 

tn  Decker  v.  Bmce  (83  N.  Y.  215),  it  wa«  held  that  while  an 
assignee  in  good  faith,  and  for  a  valuable  consideration,  of  a 
recorded  mortgage,  gets  no  preference  over  a  prior  unrecorded 
deed  or  mortgage  by  reason  of  such  record,  when  his  assignor 
could  not  claim  it  on  account  of  notice  or  any  other  equity, 
still  as  such  assignee  is  a  purchaser  and  his  assignment  is 
a  conveyance  under  the  recording  act,  if  the  assignment  is 
recorded  before  the  recording  of  such  prior  deed  or  mortgage, 
he  thereby  obtains  a  preference  and  an  unrecorded  conveyance 
is  as  to  him  void  under  said  act. 

The  court,  sj^eaking  through  Andrews,  J.,  said:  "The 
remark  has  been  made  in  some  recent  cases,  following  dicta  in 
earlier  cases,  that  the  only  purpose  of  the  statute  authorizing 
tlie  recording  of  assignments  of  mortgages  waii  to  regulate  the 
relation  to  each  other  of  successive  assignees  of  the  mortgagee 
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of  the  Bame  mortgage,  but  in  none  of  them  was  this  remark 
essential  to  the  decision.  *  *  *  It  is  doubtless  true  that  it 
was  one  object  of  the  provision  *  *  *  to  protect  a  subse- 
quent assignee  *  *  *  of  the  same  mortgage  from  being 
defrauded  through  a  prior  assignment  not  before  required  to 
be  recorded,  and  of  which  he  miglit  liave  no  notice.  But  this 
was  not  its  only  purpose.  The  assignee  in  good  faith  and  for 
value  of  a  mortgage,  by  recording  his  assignment,  may  gain 
priority  over  a  prior  unrecorded  mortgage,  although  it  could 
not  be  claimed  by  his  assignor."  See,  also,  Smyth  v.  Knichn*- 
locTcer  Z.  Im.  Co,  (84  N.  Y.  589). 

If,  therefore,  the  release  came  within  the  provisions  of  the 
recording  act,  the  plaintiff  was  protected  against  it,  because  it 
was  not  placed  upon  record  until  after  two  successive  assign- 
mente  of  the  mortgage  had  been  recorded.  She  was  a  pur- 
chaser in  good  faith  and  for  full  value  without  notice  of  the 
release,  and  acquired  all  the  rights  and  title  of  her  assignors 
and  of  their  assignor. 

The  recording  act  requires  all  conveyances  to  be  recorded 
and  renders  void  all  that  are  not  recorded,  as  against  subse- 
quent purchasers  in  good  faith  and  for  a  valuable  considera- 
tion. (4  R.  S.  [8th  ed.]  2469,  §  1.)  A  "  purchaser,"  as  defined 
by  a  subsequent  section,  includes,  among  others,  every  assignee 
of  a  mortgage.     (Id.,  §  37.) 

It  follows,  therefore,  that  the  plaintiff  can  successfully 
invoke  the  statute,  provided  said  release  is  a  conveyance  within 
the  meaning  thereof.  The  same  act  further  provides  that  the 
term  "  conveyance,"  as  used  therein,  shall  be  construed  to 
embrace  every  instrument  in  writing  by  which  any  estate,  or 
interest  in  real  estate,  is  created,  aliened,  mortgaged  or  assigned, 
or  by  which  the  title  to  any  real  estate  may  be  affected  in  law 
or  equity,  with  certain  exceptions  that  do  not  apply  to  this 
case.  (4  R.  S.  2475,  §  38.)  It  has  been  held  under  this  section 
that  a  release  of  part  of  mortgaged  premises  is  a  conveyance 
by  which  the  title  to  real  estate  may  be  affected,  and  that, 
unless  recorded,  it  is  void  as  against  a  su])sequent  assignee  of 
the  mortgage  for  value  and  in  good  faith  whose  assignment 
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has  been  recorded.  {SL  John  v.  SpaW/imj^  1  T.  &  C.  483; 
Mutual  L,  Ins.  Co.  v.  WiUox^  55  How.  Pr.  43.) 

I  think  that  a  release  is  within  the  spirit,  if  not  the  letter,  of 
the  comprehensive  definition  of  a  conveyance  quoted  from  the 
statute.  It  is  an  instrument  in  writing  by  which  the  title  to 
real  estate  may  be  affected  in  law  or  equity,  because  it  may 
prevent  the  transfer  of  the  title  under  a  foreclosure.  It  is  in 
the  nature  of  a  satisfaction  of  the  mortgage,  so  far  as  the 
premises  released  are  concerned,  and  it  has  been  held  that  a 
satisfaction-piece  comes  within  the  statutory  definition.  {Bcbcon 
V.  Van  Schoonhoven^  87  N.  Y.  446.)  The  court  in  deciding 
that  ''case  said  that  a  satisfaction-piece  "  is  equivalent  to  a 
release  of  the  mortgaged  premises.  Instruments  creating 
liens  by  way  of  mortgage,  being  expressly  declared  to  be 
embraced,  for  the  purposes  of  this  act,  in  the  term  '  convey- 
ance,' it  is  difficult  to  conceive  any  reason  why  instruments 
discharging  such  liens  should  not  be  included  in  the  general 
definition." 

While  a  release  of  the  entire  premises  would  utterly  destroy 
the  lien,  a  partial  release  destroys  it  pro  tanto.  If  that 
which  creates  a  lien  may  affect  the  title  to  real  estate, 
that  which  extinguishes  a  lien  may  have  a  like  result  in  that 
respect.  The  creation  of  a  lien  cannot  affect  title  unless  its 
destruction  may  also.  If  building  up  may  have  a  certain  effect, 
tearing  down  may  also  have  an  effect,  by  preventing  that 
which  might  otherwise  have  taken  place.  Moreover,  the  release 
under  consideration  is  in  the  form  of  a  conveyance  and  has  a 
granting  clause,  by  which  the  party  of  the  first  part,  for  a  con- 
sideration named,  declares  that  he  has  "granted,  released, 
quit-claimed  and  set  over  and  by  these  presents  doth  grant, 
release,  quit-claim  and  set  over  to  the  party  of  the  second  part, 
his  heirs  and  assigns,"  the  premises  in  question. 

The  learned  trial  court,  however,  decided  the  case  upon  the 
theory  that  the  mortgage  never  attached  to  the  five  acres, 
because  the  deed  of  the  entire  tract,  the  mortgage  back  thereon, 
the  deed  of  the  five  acres  and  the  release  thereof  were  all  exe- 
cuted at  the  same  time,  were  parts  of  the  same  transaction  and 
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all  of  the  parties  understood  that  the  part  released  was  thereby 
exempted  from  the  lien  of  the  mortgage. 

The  complaint  alleges  the  execution  and  delivery  of  the 
bond  and  mortgage  and  of  the  several  assignments  thereof  and 
the  recording  of  the  same  as  stated.  The  premises,  as  described 
both  in  the  complaint  and  the  mortgage  by  metes  and  bounds, 
include  the  five  acres.  It  is  further  alleged  in  the  complaint, 
that  "  the  mortgage  was  given  for  part  of  the  purchase-money 
of  the  premises  above  described,"  referring  to  the  entire  tract. 
Clement  Sweet  and  wife  are  the  only  defendants  who  served 
an  answer.  Without  denying  any  of  the  allegations  of  the 
complaint,  they  allege  that  on  May  1,  1873,  Franklin  Sweet 
and  wife  conveyed  the  five  acres  to  said  Clement  Sweet,  and 
that  Francis  Creed  duly  released  the  same  from  the  lien  of  said 
mortgage.  The  defendants,  therefore,  stand  upon  the  record 
as  admitting,  beyond  the  power  of  contradiction,  that  the 
mortgage  was  given  to  secure  part  of  the  purchase-price  of  the 
entire  premises,  and  no  amount  of  evidence,  whether  received 
with  or  without  objection,  would  justify  a  finding  to  the  con- 
trary. Notwithstanding  this  the  trial  court  found  that  the 
mortgage  was  not  intended  to  cover  the  five  acres  and  that 
they  were  never  included  in  the  plaintiflf's  mortgage,  but  were 
sold  free  from  it  before  it  was  executed.  Exceptions  were 
duly  taken  to  these  findings,  which  are  without  any  available 
evidence  to  support  them,  because,  if  for  no  other  reason,  the 
defendants  had  in  their  answer  admitted  that  they  were  not 
true  and  they  were  hence  estopped  from  asserting  the  contrary 
on  the  trial. 

Besides,  tlie  very  release  read  in  evidence  by  them  recites 
that  the  mortgage  covered  the  lands  purporting  to  be  released. 
Its  language  is :  "  Whereas  *  *  *  by  an  indenture  of 
mortgage  *  *  *  to  secure  the  payment  of  tlie  money 
therein  specified,"  the  mortgagor  "  did  convey  certain  lands 
and  tenements  of  which  the  lands  hereinafter  described  are 
part,  unto  said  mortgagee ;  and,  whereas,"  the  mortgagee  "  has 
agreed  to  give  up  and  surrender  the  lands  hereinafter  described 
unto  the  party  of  the  second  part,  his  heirs  and  assigns,  and  to 
SiCKELS.— Vol.  LXXTII.        59 
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hold  and  retain  the  residue  of  said  mortgaged  lands  as  security 
for  the  money  remaining  unpaid  on  said  mortgage,"  etc.  This 
was  followed  by  a  description  of  the  lands  released. 

Thus,  the  defendants  admit,  both  by  their  answer  and  their 
evidence,  that  the  mortgage  covered  the  five  acres,  and  there 
is  no  evidence  that  is  claimed  to  show  the  contrary,  except  the 
several  instruments  already  mentioned,  and  the  fact  that  they 
were  all  executed  simultaneously. 

The  form  of  the  transaction,  moreover,  sliows  that  the 
parties  did  not  intend  the  result  found  by  this  trial  court,  as 
otherwise  no  release  would  have  been  necessary.  Until  the 
deliveiy  of  the  deed  of  the  entire  tract,  Franklin  Sweet  had 
no  title  to  the  five  acres  tliat  he  could  convey  to  Clement 
Sweet,  and  as  soon  as  that  delivery  was  made  the  mortgage, 
covering  in  terms  the  five  acres,  and  given  for  the  purchase- 
price  thereof,  attached  as  a  lien.  The  conveyance  of  the  113 
acres  and  the  mortgage  back  thereon,  must  liave  preceded  the 
deed  of  the  five  acres. 

There  is,  therefore,  no  evidence  tending  to  sustain  the  find- 
ings referred  to,  even  if  the  defendants  were  not  concluded 
by  their  answer. 

I  cannot  find,  in  the  record  before  us,  suflicient  evidence  of 
acquiescence  by  the  plaintiif  in  the  trial  of  an  issue  outside 
of  the  pleadings  to  conclude  her  or  to  affect  her  rights  in  any 
way.  Slie  simj^ly  read  in  evidence  the  bond  and  mortgage, 
and  the  several  assignments  thereof,  proved  when  and  where 
each  was  recorded,  and  rested.  The  defendants  read  in  evi- 
dence, without  objection,  the  deed  from  Franklin  Sweet  to 
Clement  Sweet.  When  they  offered  the  release  in  evidence, 
it  was  objected  to  "as  immaterial,  and  that  execution  and 
delivery  thereof  were  not  proven  until  June  8,  1882." 

Clement  Sweet  was  then  sworn  as  a  witness,  and  testified 
that  he  owned  "  the  five  acres  in  dispute  and  covered  by  the 
mortgage ;  "  that  he  was  present  when  the  deed  of  the  whole 
farm  was  given  by  Creed  to  Franklin  Sweet,  who  paid  $2,500 
therefor,  $600  in  cash,  and  the  balance  by  bond  and  mortgage ; 
that  he,  the  witness,  paid  $150  for  the  five  acres,  being  part  of 
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the  $500  paid  down  on  the  farm.  He  was  then  asked  if  the 
release  was  delivered  to  him  at  that  time,  and  the  plaintiff 
objected  to  the  question  as  immaterial,  and  because  the  release 
was  not  then  attested  or  acknowledged.  The  objection  was 
overruled,  and  the  witness  answered :  "Yes,  sir ;  deed  of  five 
acres  also,  and  at  same  time  I  saw  deed  delivered  to  Franklin 
Sweet  and  bond  and  mortgage  given  to  Creed.  Have  been  in 
possession  ever  since."  He  was  then  asked  if  the  execution 
and  delivery  of  all  these  papers  were  simultaneous  acts,  made 
at  the  same  time  and  place,  and  as  parts  of  one  and  the  same 
transaction.  This  was  objected  to  by  the  plaintiff  as  calling 
for  a  conclusion  of  fact,  and  improper,  but  the  objection  was 
overruled  and  the  witness  answered:  "Yes."  The  defend- 
ants then  rested,  and  no  further  evidence  was  given  by  either 
party,  except  that  certain  assignees  of  the  mortgage  testified  as 
to  what  they  paid  for  it,  and  that  they  never  heard  of  the  release 
until  this  action  was  commenced.  The  deed  to  Franklin 
Sweet  was  not  offered  in  evidence.  As  the  plaintiff  objected 
to  substantially  all  of  the  evidence  tending  to  show  that  the 
deeds,  bond,  mortgage  and  release  were  executed  at  the  same 
time  and  as  parts  of  the  same  transaction,  I  am  unable  to  see 
how  she  can  justly  be  held  to  have  impliedly  assented  to  the 
trial  of  a  new  issue,  not  formed  by  the  pleadings.  The  only 
issue,  according  to  the  pleadings,  was  whether  the  five  acres 
were  duly  released  from  the  lien  of  the  mortgage,  which  it 
was  admitted  covered  them.  The  issue,  which  it  is  now 
claimed  was  tried  without  objection,  was  whether,  omng  to  a 
tri-partite  agreement,  the  mortgage  ever  attached  to  the  five 
acres.  The  statement  of  what  occurred  upon  the  trial  shows 
that  the  plaintiff  attempted  to  protect  herself,  by  timely  objec- 
tions, from  the  trial  of  any  question  outside  of  the  pleadings. 
The  evidence  now  relied  upon  to  support  facts  found,  hut 
not  alleged,  and  the  exact  opposite  of  which  was  expressly 
admitted  by  the  pleadings,  was  received  notwithstanding  the 
plaintiff's  objections  thereto.  The  judgment  appealed  from 
rests  upon  facts  diametrically  opposed  to  the  express  admissions 
of  both  parties  in  their  pleadings. 
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I  am  unable  to  concur  in  the  conclusion  that  such  a  judg- 
ment should  be  affirmed,  and  accordingly  vote  for  a  reversal 
and  a  new  trial. 

All  concur  with  Pottee,  J.,  except  Fqllbtt,  Ch.  J.,  and 
Vanit,  J.,  dissenting. 

Judgment  affirmed. 


The  National  Crrr  Bank  of  Brooklyn,  Eespondent,  tr. 
RoBEET  E.  Westoott,  as  President,  etc..  Appellant. 

A  check  drawn  upon  plaintiff  by  one  of  its  depositors,  was  altered  by 
raising  the  amount  and  changing  the  name  of  the  payee;  it  was  delivered 
to  the  N.  Y.  &  B.  D.  E.  Co.,  an  express  company,  for  collection,  indorsed 
in  blank  with  the  name  of  the  fictitious  payee.  The  express  company 
transmitted  and  indorsed  the  check  for  collection  to  defendant's  com- 
pany, the  W.  E.  Co.  That  company  presented  the  same  for  payment  and 
received  the  amount  called  for  by  it  as  raised,  which  it  delivered  to  the 
N.  Y.  &  B.  D.  E.  Co.,  and  that  company  delivered  it  to  the  person  from 
whom  it  had  received  the  check.  Thereafter  the  fraud  was  discovered 
and  the  amount  overpaid  demanded  back.  Beld,  that  an  action  to 
recover  the  same  was  not  maintainable;  that  .plaintiff  was  advised  by 
the  indorsement  that  defendant's  company  was  simply  acting  as  agent, 
and  it  having  in  good  faith,  before  notice  of  the  fraud,  paid  over  the 
money  to  the  company  from  whom  it  received  the  check,  was  thereby 
discharged  from  liability. 

The  complaint,  after  averments  as  to  the  fraudulent  alteration  of  the  check, 
alleged  that  the  ''check  so  altered,  changed  and  raised,  and  properly 
indorsed,  was  presented  "  by  the  agent  of  the  W.  E.  Co.  The  answer 
admitted  that  the  check  "  properly  indorsed  "  was  presented  for  pay* 
ment  as  alleged  in  the  complaint.  Held,  that  this  was  not  an  admission 
that  the  check  was  indorsed  by  the  W.  E.  Co. 

The  agent  who  presented  the  check  for  payment  indorsed  his  name  simply 
upon  it  without  adding  the  word  agent.  EM,  that  in  the  absence  of 
proof  of  express  authority  in  such  agent  to  indorse,  the  W.  E.  Co. 
was  not  chargeable  as  indorser;  that  as  it  appeared  by  the  restrictive 
indorsement  upon  the  check  that  defendant  had  taken  no  title  and  was 
simply  acting  as  agent,  there  was  no  implied  authority  in  its  agent  to 
do  anything  beyond  what  was  requisite  to  the  performance  of  the 
agency,  and  this  imposed  upon  defendant  neither  tht  duty  to  indorse 
nor  to  guarantee  the  check. 

(Argued  January  13,  1890;  decided  February  25,  1890.) 
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Appeal  from  a  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  February  15,  1887,  whicli  alBrmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  to  recover  the  sum  of  $054,  being 
the  amount  of  an  alleged  overpayment  upon  a  check  drawn 
on  the  plaintiff  by  one  of  its  depositors,  which  was  fraudulently 
raised. 

On  November  19, 1884,  the  New  York  and  Boston  Despatch 
Express  Company  handed  to  the  Wescott  Express  Company, 
of  which  company  defendant  is  president,  for  collection,  a 
check  purporting  to  have  been  drawn  by  H.  Yon  Deilen,  on 
the  plaintiff,  of  which  the  following  is  a  copy : 

"Brooklyn,  J^ov.  15,  1884. 
"  National  City  Bank  of  Brooklyn : 

"  Pay  to  Samuel  T.  Allen  or  order  six  hundred  and  sixty 
dollars. 

"$660.  ir.  YON  DEILEN. 

"  Indorsed,  Sasiuel  T.  Allen. 

"  For  collection.  New  York  and  Boston  Despatch  Express 
Company,  A.  J.  Dunlap,  Agent." 

On  the  same  day  George  W.  Dixon,  who  was  the  agent  of 
the  defendant  company,  indorsed  his  name  upon  the  check, 
presented  it  to  the  plaintiff  and  received  the  amount  of  it. 
And  thereupon  the  money  was  delivered  to  the  N.  Y.  & 
"Boston  Despatch  Express  Co.,  which  received  it,  and  on 
November  twenty-seventh,  at  Philadelphia,  paid  the  money 
to  the  party  from  whom  it  had  received  the  check.  In  Feb- 
ruary following,  the  plaintiff  ascertained  that  the  check  so 
presented  was  not  genuine,  but  that  Yon  Deilen,  the  drawer, 
had,  on  November  thirteenth,  given  to  a  stranger  a  check 
drawn  upon  the  plaintiff  for  six  dollars,  payable  to  Mrs.  J.  W, 
Smith  or  order,  and  that  it  had  been  so  feloniously  altered  as 
to  produce  the  check  first  above  set  forth.  As  soon  as  the 
discovery  was  made  the  plaintiff  demanded  of  the  defendant 
repayment  of  the  amount  so  paid,  which  was  refused. 
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Chan.  A.  Da  Costa  for  appellant.  The  court  will  not 
hold  tliat  a  fact  is  admitted  by  the  pleadings  if  it  was  not 
clearly  and  concisely  alleged  in  the  complaint,  and  was  evi- 
dently not  intended  to  be  admitted  in  the  answer.  {Clai'k  v. 
Dillon,  97  N.  Y.  370,  373 ;  Bates  v.  Rosehrcms,  23  How.  Pr. 
98.)  The  indorsement  "  for  collection  "  and  the  surrounding 
circumstances  sliow  conclusively  that  the  plaintiflE  knew  that 
the  defendant  was  simply  acting  as  agent,  and  as  the  defend- 
ant had  delivered  the  fund  to  its  principal  before  notice,  it  is 
no  longer  responsible  for  the  amount  collected.  (Sweeny  y. 
Easter,  1  Wall.  166 ;  Bank  v.  F.  Na;t.  Bh,  19  Fed.  Kep.  301, 
802 ;  Dickerson  v.  Wason,  47  N.  Y.  439 ;  White  v.  Nat  Ban\ 
102  TT.  S.  658 ;  Cecil  Bank  v.  Bank  of  MaryUmd,  22  Md. 
148 ;  Norwalk  Bank  v.  A,  E.  Co.,  4  Blatch.  455,  460 ;  N.  P. 
Badk  V.  S.  Bank,  114  N.  Y.  28,  33 ;  La  Farge  v.  Kneelandf 
7  Cow.  460 ;  Mowatt  v.  McLelan,  1  Wend.  173 ;  Herriek  v. 
GaUagJier,  60  Barb.  566;  Story  on  Agency,  §  300.)  The 
defendant  company  caimot  be  held  as  indorser.  {Briggs  v. 
PaHridge,  64  N.  Y.  357,  363 ;  Ba/rker  v.  M.  Ins.  Co.,  3 
Wend.  94 ;  Pentz  v.  Stamton,  10  id.  271 ;  De  WiU  v.  WaUon,  9 
N.  Y.  571 ;  StackpoU  v.  AmoU,  11  Mass.  27 ;  E.  R.  R.  Co.  v. 
Benedict,  5  Gray,  566 ;  Beckham  v.  Drake,  9  M.  &  W.  79 ; 
MiOs  v.  Hunt,  20  Wend.  431,  433,  434;  II.  C.  jS\  Bank  v. 
Rust,  97  K  Y.  635,  636.) 

Edgar  Bergen  for  rfespondent.  To  review  facts  there  must 
be  an  appeal  from  an  order  refusing  a  new  trial.  (Matthews 
V.  Myberg,  63  N.  Y.  656.)  Both  sides  having  requested  the 
court  to  direct  a  verdict,  and  the  court  having  directed  a  ver- 
dict for  the  plaintiff,  the  defendant  cannot  now  claim  that  the 
case  should  have  been  given  to  the  jury  on  the  facts.  {Provost 
V.  McEncroe,  102  N.  Y.  650.)  Mere  delay  in  detecting  a  for- 
gery will  not  prevent  a  recovery  by  a  person  who  gives  notice 
of  the  forgery  as  soon  as  discovered.  {Frank  v.  Lanier,  91 
N.  Y.  112,  116.)  Notwithstanding  the  restricted  indorsement 
"  for  collection,"  the  defendant  had  a  perfect  right  to  pay  the 
check  to  the  prior  indorser,  or  to  indorse  it  absolutely,  as  was 
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the  indorsement  in  tliis  case.  {Ilohne^  v.  Hooper^  1  Bay.  160; 
Daniel  on  Neg.  Inst.,  §  698 ;  Crmnwell  v.  Hewitt,  40  N.  Y. 
491.)  The  complaint  alleges,  and  the  answer  admits  that  the 
defendant  properly  indorsed  and  presented  said  check  by 
George  W.  Dixon,  its  agent.  The  defendant  having  requested 
the  court  to  direct  a  verdict,  and  the  court  having  found  that 
the  defendant  indorsed  the  check,  cannot  now  dispute  the 
finding  of  the  court  a£  to  that  f  Act.  {Provost  v.  McEncroe^ 
102  N.  Y.  650;  F.  Nat.  Bank  v.  IMl,  44  K.  Y.  395,  397; 
Bank  of  Genesee  v.  Patchin  Bank,  19  id.  312 ;  Bank  of 
New  York  v.  Bank  of  Ohio,  29  id.  619.)  The  defend- 
ant having,  indorsed  the  check  absolutely,  guaranteed  to  the 
plaintifE  the  check  in  every  particular,  and  is  liable  in  this 
action.  (Daniels  on  Neg.  Inst.,  497,  §  669 ;  Littaxir  v.  GoM^ 
man,  72  N.  Y.  506,  515,  517 ;  White  v.  C.  N.  Ba/nk,  64  id. 
316-320;  TurnhuU  v.  Bowyer,  40  id.  456;  Colson  v.  A  mot, 
57  id.  253-258 ;  S.  Bank  v.  Lirnnis,  85  id.  207 ;  C,  E.  Bank 
V.  Nassau  Bank,  91  id.  74 ;  Morford  v,  Davis,  28  id.  481 ; 
Edwards  v.  Dak,  4  B.  &  Aid.  212;  Erwin  v.  Dovms,  15  N. 
Y.  575  ;  Clews  v.  Bank,  89  id.  421.)  The  defendant  claims 
tliat  to  hold  it  as  the  indorser  of  the  check,  it  was  neces- 
sarj'  to  demand  payment  of  the  check  and  protest  it  for 
non-payment.  As  this  point  was  not  raised  on  the  trial, 
it  cannot  be  raised  liere.  {Thayer  v.  Marsh,  75  N.  Y. 
340;  Varian  v.  JohmUm,  108  id.  645,  647.)  It  is  not 
necessary  to  make  a  technical  protest  to  charge  an  indorser. 
{Coddingtan  v.  Davis,  1  N.  Y.  186,  190;  S.  N  Bk  v. 
Bank,  3  Wkly.  Dig.  583;  T,  C,  Bk.  v.  Grant.  II.  &  D. 
Supl.  119;  W.  li.  Bk  v.  Taylor,'^\  N.  Y.  128;  Cuyler 
V.  Stevens,  4  Wend.  566;  Wood  in  v.  FoalArr,  16  Barb.  146; 
Cole  V.  Jessup,  10  K.  Y.  96  ;  Thayer  v.  Marsh,  75  id.  340 ; 
People  ex  ret.  v.  McLean,  80  id.  254,  260,  261 ;  Wellington  v. 
Marey,  90  id.  656 ;  Cromwell  v.  Hewitt,  40  id.  491 ;  Txirnhull 
T.  Bowyer,  Id.  456,  461 ;  Goddard  v.  Jf.  Bk.,  4  id.  147.) 
Tlie  doctrine  of  principal  and  agent  has  no  appliciition  whatn 
ever  to  this  case,  because  the  defendant  did  not  assume  to  act 
as  an  agent,  but  acted  a.**  a  principal.     {Freund  v.  /.  tf-  T.  Bh., 
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76  K  Y.  352 ;  MUh  v.  moit,  20  ^V^end.  431,  433,  434 ;  2 
Parsons  on  Bills,  21 ;  Fasfim  v.  Iluhhard,  55  K  Y.  465,  470; 
n,  a  Nat  Bh.  V.  Eu8t,  97  id.  635,  636 ;  Holt  v.  Bo^,  54  id. 
472,  475.)  But  even  if  the  defendant  be  regarded  as  an 
agent,  it  was  merely  the  sub-agent  of  the  forger  who  raised  the 
check,  and  the  instrument  by  means  of  which  the  forger  was 
enabled  to  commit  a  fraud  on  the  plaintiff.  {Gutchess  v. 
Whiting,  46  Barb.  139,  142;  CvU^n  v.  Thompsm,  4  McQ. 
424,  433  ;  Bouvier's  L.  Diet.,  tit.  Agent,  87 ;  Snmcden  v. 
Davis,  1  Taunt.  358;  Hoffman  v.  Caraw,^^  Wend.  285; 
Clevm  V.  Bank,  89  K  Y.  418,  427;  Indi^v.  JST.  C.  BTc.,  80 
id.  100,  106  ;  Spraights  v.  Hawley,  39  id.  441.)  Since  the 
signature  of  the  maker  of  the  check  was  genuine,  and  the 
plaintiff  paid  the  defendant  $660,  or  $654  more  than  it  was 
entitled  to  receive,  under  a  mistaken  impression  that  the  whole 
check  was  genuine,  the  plaintiff  was  entitled  to  the  verdict  as 
directed  by  the  court.  (  White  v.  C.  N.  Bank,  64  N.  Y.  316, 
320 ;  65  id.  659 ;  Bank  of  Commei^ce  v.  Union  Bank,  3  id.-  230 ; 
64  id.  319 ;  M,  Bank  \\  JV".  C,  Bank,  59  id.  67 ;  S.  N.  Bank  v. 
N,  Bank,  3  Wkly.  Dig.  583  ;  S.  Bank  v.  N,  Bank,  67  K  Y. 
458.)  The  fact  that  the  plaintiff  paid  the  check  after  it  had 
been  raised,  will  not  prevent  its  recovery  in  this  action.  (JfaT. 
N,  Bank  v.  N.  C,  Bank,  59  N.  Y.  77 ;  /S.  Bank  v.  M.Bank,  ^ 
67  id.  462 ;  Claras  v.  i\^.  Y.  B.  As»n.,  89  id.  418,  421 ;  S. 
Bank  v.  Loomis,  85  id.  207,  213 ;  S,  N.  Bank  v.  N.  Bank,  3 
Wkly.  Dig.  583  ;  White  v.  O,  N.  Bank,  64  K  Y..320,  321.)v 
Wliere  money  has  been  paid  by  mistake  by  several  indorsers, 
the  remedy  of  etuAi  is  by  an  action  over  against  his  respective 
indorser.  \White  v.  C,  N,  Hank,  04:  N.  Y.  322;  (7.  Ba^k 
V.  Bank,  1  Hill,  287,  294;  Bohson.  v.  Eato?},  1  T.  R.  62; 
Clmoft  V.  Bank,  SO  X.  Y.  426,  427.)  Even  though  the  con- 
ditions of  the  parties  have  changed,  by  reason  of  the 
payment  of  the  moneys  over  to  the  forger,  there  is  no 
injustice  in  holding  the  defendant  liable  to  the  plaintiff. 
{Thayer  v.  Marsh,  75  N.  Y.  340;  C.  Bank  v.  M.  Bank,  3 
Keyes,  337.^ 
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Bradley,  J,  The  case,  as  represented  by  the  evidence,  was 
at  the  trial  treated  by  the  connsel  for  the  parties  as  presenting 
a  qnestion  of  law  only.  The  request  for  direction  of  a  verdict 
for  the  defendant  was  refused,  and  tlie  court  directed  a  verdict 
for  the  plaintiff,  and  exceptioiis  were  taken.  So  that  if,  in  any 
view  which  may  be  taken  of  it,  the  evidence  is  suiBcient  to 
support  the  verdict,  the  recovery  must  be  sustained.  {Dillon 
V,  CocJccroft,  90  K  Y.  649.) 

In  the  presentation  of  the  check  to  the  plaintiff  for  pay- 
ment, and  in  paying  it,  the  parties  acted  in  good  faith  and 
upon  the  assumption  that  it  was  in  all  respects  genuine.  The 
drawer  of  it  was  one  of  the  plaintiff's  depositors,  and  had  been 
such  for  considerable  time.  The  signature  to  the  check  was 
his,  signed  to  one  drawn  by  him,  and  which  had  been  raised  in 
amount  from  six  to  six  hundred  and  sixty  dollars,  and  tlie 
name  of  another  payee  inserted  in  it.  This  fraudulent  alter- 
ation was  not  discovered  until  nearly  three  months  after  the 
time  the  payment  was  made.  In  the  meantime  the  money 
had  been  paid  over  to  the  person  who  had  placed  it  with  the 
N.  Y.  &  B.  D.  Express  Co.  for  collection. 

The  payment  was  made  by  the  plaintiff  upon  a  mistake  of 
fact  as  to  the  character  of  the  check  ;  and  money  paid  under 
such  circumstances  may  be  recovered  back  from  the  party  to 
whom  payment  is  made.  If  the  Wescott  Express  Company 
had  been  or  had  assumed  to  l)e  the  apparent  owner  of  the 
check  when  it  was  presented  to  and  paid  by  the  plaintiff,  the 
defendant  would  have  been  liable  to  reimburse  the  plaintiff, 
{Canal  Bank  v.  Bank  of  Alhamy^  1  Hill,  287 ;  Bank  of  Coirif- 
merce  v.  Union  Bank^  3  N.  Y.  2»30 ;  Corn  Excluvmje  Bank 
V.  Naf<sau  Bank^  91  id.  Y4.)  But  in  tlie  present  case  the 
check  was  in  fact  sent  to  the  defendant  company  for  collection, 
of  which  the  plaintiff  was  advised  by  the  indorsement  upon  it 
to  that  effect  made  by  the  N.  Y.  &  B.  D.  Express  Co.  The 
defendant,  therefore,  apparently  and  in  fact  represented  that 
company,  and  in  the  relation  of  such  agency  received  the 
money  from  the  plaintiff.  {Montgomery  Co,  Bank  v.  Albany 
Bank,  7  N.  Y.  459.)  And  prior  to  the  time  of  the  dis- 
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covery  of  the  fraudulent  character  of  the  check,  having  handed 
the  money  over  to  the  company  from  whicli  it  was  so  received 
for  collection,  the  defendant  was  not  liable  to  the  plaintifP  as 
for  money  paid  by  mistake.  {National  Park  Bank  v.  Sea^ 
hoard  Bank^  114  N.  Y.  28.)  It  is,  however,  contended 
that  the  defendant  was  indorser  of  the  check,  and  became 
chargeable  as  such.  And  to  establish  the  fact  that  the  defend- 
ant did  indorse  it,  reference  is  made  to  the  pleadings.  The 
complaint  alleged  that  the  "check  so  altered,  changed  and 
raised  and  properly  indorsed  was  presented  on  or  about  the 
19th  day  of  November,  1884,  by  George  W.  Dixon,  as  agent 
of  said  Wescott  Express  Company."  And  the  defendant,  by 
the  answer,  "  admits  the  allegations  that  the  check  referred  to 
in  said  complaint,  properly  indoi-sed,  was  presented  to  said 
plaintiff  for  payment  on  or  about  the  19th  day  of  November, 
1884,  "by  George  W.  Dixon,  as  agent  of  the  said  Wescott 
Express  Company."  This  admission,  in  its  import,  is  no 
broader  than  those  allegations  of  the  complaint,  and  they  do  not 
charge  that  the  company  indorsed  the  check,  and  they  are 
entitled  to  such  construction  only,  in  favor  of  the  plaintiff,  as 
the  language  used  fairly  requires.  (Sheuui  v.  Clnrk^  2  Hill, 
475  ;  Clark  v.  BUI^,  97  N.  Y.  370.)  That  the  check,  prop- 
erly indorsed,  was  presented  to  the  plaintiff  by  Dixon,  as  tlie 
agent  of  the  defendant  company,  does  not  necessarily  furnish 
the  inference  of  indorsement  by  the  company. 

But  it  is  urged  that  inasmuch  as  Dixon  was  the  agent  of  the 
company,  and  presented  the  check  as  such  for  payment,  his 
indorsement  must  or  may  be  that  of  his  principal. 

He  indorsed  his  name  upon  it  without  anything  to  indicate 
that  he  made  it  other  than  individually.  It  may  be  that  if  he 
had  added  the  word  agent  to  his  name,  it  may  have  been 
properly  shown  to  have  been  done  by  him  as  such  agenU  and 
the  indorsement  treated  as  that  of  his  company  upon  evi- 
dence being  given  of  his  authority  to  make  it  {Hicks  v. 
Einde,  9  Barb.  528;  Bahcock  v.  Bern  cm,  11  N.  Y.  200; 
Bank  of  Oenesee  v.  Patehln  Bank^  19  id.  312.) 

Nothing  ap])ear8  in  any  manner  upon  the  paper  character- 
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izing  the  indorsement  of  Dixon  as  made  in  a  representative 
capacity  or  his  purpose  to  so  make  it,  and  it  would  be  unduly 
extending  tlie  rule  to  charge  another  party  in  such  case  as 
indoreer  of  commercial  paper.  {Mills  v.  Hu7it^  20  Wend.  431 ; 
Booth  V.  Bierce^  40  Barb.  114,  136 ;  Briggs  v.  Partridge^  64 
N.  Y.  363.)  This  view  has  relation  only  to  the  situation  pro- 
duced by  the  act  of  making  such  an  indorsement^  and  without 
any  reference  to  the  eflfect  of  an  adoption  of  the  act  by  the 
principal  as  against  the  latter. 

The  indorsement  by  the  New  York  and  Boston  Despatch 
Express  Co.  appearing  by  its  terms  to  have  been  made  for 
the  purpose  of  the  collection  of  the  check,  the  defendant 
assumed  the  relation  of  agency  in  receiving  it  and  obtaining 
the  money  and  transmitting  it  to  such  indorser. 

The  restrictive  indorsement  denied  to  the  defendant  the 
apparent  title,  and  rendered  the  check  non-negotiable,  of 
which  the  plaintiff  was  advised  by  the  restriction  appearing  by 
the  term^of  the  indorsement.  The  defendant  company  took 
no  title  to  it,  and  could  transfer  none.  The  right  of  the  defend- 
ant as  the  correspondent  or  agent  of  the  other  company,  was 
to  present  the  check  to  the  plaintiff  and  receive  the  money. 
This  was  the  import  of  the  indorsement  of  that  company. 
{JSig(mrney  v.  Lloyd,  8  Bam.  &  C.  622 ;  Hook  v.  PraU,  78 
K  Y.  371 ;  White  v.  Natiimal  Bwiik,  102  TJ,  S.  658.) 
There  was,  therefore,  no  implied  authority  in  Dixon  as  the 
agent  of  the  defendant  company,  to  represent  it  in  the  trans- 
action beyond  what  was  requisite  to  the  performance  of  the 
agency  assumed  by  it,  or  was  legitimately  witliin  its  purpose. 
This  imposed  u}X)n  the  defendant  neither  the  duty  to  indorse 
the  check  or  to  guarantee  its  genuineness.  Nor  does  it  appear 
that  Dixon  as  such  agent  had  any  special  authority  to  do 
either,  or  any  authority  in  that  respect  other  than  such  as  arose 
from  his  relation  of  agency.  A  different  case  would  have 
been  presented  if  tin;  defendant  company,  through  its  agent, 
had  received  the  money  in  its  own  right,  or  apparently  so, 
from  the  plaintiff.  Then  with  or  without  indorsement,  the 
defendant  may  have  l)een  treated  as  warranting  the  genuine- 
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ness  of  the  check  and  as  liable  to  the  latter  for  the  amotint 
(  WTiite  V.  Conti7iental  Nat  Bomk^  64  K  Y.  316,  320 ;  Smgu^ 
hcmaa  Valley  Bank  v.  Loorrds^  86  N".  T.  207,  211.) 

The  cases  cited  by  the  plaintiffs  counsel,  and  upon  which 
he  relies  to  support  in  this  repect  the  recovery,  were  those 
in  which  the  implication  was  permitted  that  the  party  present- 
ing paper  and  receiving  payment  was  the  lawful  holder  having 
title.  Tlie  doctrine  of  guaranty  and  liabihty  in  such  case  is 
firmly  settled,  but  for  the  reasons  before  suggested  it  is  not 
applicable  to  the  present  case. 

No  other  question  seems  to  require  consideration. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event 

All  concur. 

Judgment  reversed. 


EoBEET  C.  Maehn,  Appellant,  r.  Maria  Ann  Rectos, 
Respondent. 

An  indenture  executed  in  1808  which  contained  a  grant  of  land,  reserving 
a  perpetual  annual  rent,  after  a  covenant  on  the  part  of  the  grantees  to 
pay  the  rent  reserved  and  various  other  covenants  on  their  part,  con- 
tained a  condition  that  if  the  rent  should  be  unpaid  for  twenty-eight 
days  after  the  day  of  payment  specified,  it  should  be  lawful  for  the 
grantor,  his  heirs  and  assigns  to  enter  and  distrain,  etc.;  then  followed 
this  condition :  "  Should  it  at  any  time  happen  that  no  sufficient  dis- 
tress can  be  found  upon  the  premises  to  saljisfy  such  rent  due  and  in 
arrear  as  aforesaid,  or  if  either  of  the  covenants  and  conditions  herein- 
before contained  *  ♦  *  shall  not  be  performed  *  •  *  or  shall  be 
broken  ♦  ♦  ♦  it  shall  be  lawful  for  the  grantor,  his  heirs  and 
assigns  to  re-enter.**  In  an  action  under  the  Code  of  Civil  Procedure 
(§  1504)  to  recover  the  premises  on  the  ground  that  six  months  or  more 
rent  was  in  arrear,  Jield,  tliat  the  right  to  re-enter  for  non-payment  of 
rent  was  not  limited  to  the  case  of  default  of  sufficient  distress ;  but 
that  the  general  condition  authorizing  a  re-entry  in  case  of  a  breach 
of  either  of  the  covenants  applied  to  the  covenant  to  pay  rent; 
and  that,  therefore,  to  maintain  the  action  it  was  not  necessary  to  show 
that  before  its  commencement  the  fifteen  days'  notice  in  lieu  of  a  distress 
for  rent  required  by  the  provision  (§  1505)  before  the  bringing  of  an 
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action  of  ejectment^  where  a  right  of  re-entry  is  reserved  in  default  of 
a  sufficient  distress,  was  given. 
Martin  v.  Beetar  (48  Hun.  371),  reversed. 

(Argued  January  14,  1890 ;  decided  February  26,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the- 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  Februfuy,  1887,  which  aflSrmed  a  judgment  in 
favor  of  defendant  entered  upon  the  report  of  a  referee. 

This  is  an  action  of  ejectment  for  non-payment  of  rent. 

By  a  sealed  indenture  dated  June  14,  1808,  Stephen  Van 
KeuBselaer  granted,  sold  and  released  to  George  Adriance 
and  Rachel  Witbeck,  their  heirs  and  assigns,  the  premises 
first  described  in  the  complaint,  with  certain  exceptions  and 
reservations,  to  have  and  to  hold  the  same  "  unto  the  said 
parties  of  the  second  part  *  *  *  their  heirs  and  assigns 
for  ever;  yielding  and  paying  therefor  *  *  *  during 
the  continuance  of  this  grant,  *  *  *  the  yearly  rent  of 
twelve  bushels  of  good,  clean,  merchantable  winter  wheat  and 
four  fat  hens  *  *  *  and  to  perform  one  day's  service 
with  carriage  and  horses,  the  first  payment  to  be  made  the 
first  day  of  January  next,  and  the  payments  thereafter  in  and 
upon  the  said  first  day  of  January  in  each  year."  There  was 
a  covenant  on  the  part  of  the  grantees,  their  heirs  and  assigns 
to  "pay  or  cause  to  be  paid  unto  the  said  Stephen  Van  Eens- 
selaer,  his  heirs  and  assigns,  the  yearly  rent  reserved  at  the 
days  and  times  and  manner  aforesaid,"  as  well  as  to  pay  all 
taxes  that  should  at  any  time  be  assessed  upon  the  premises. 
The  instrument  also  contained  certain  conditions  as  to  the  sale 
of  the  premises  by  the  grantees,  including  the  payment  of  a 
bonus  to  said  grantor  equal  to  the  amount  of  one  year's  rent, 
and  a  provision  that  the  title  should  revert  to  him,  if  said 
conditions  were  not  complied  with.  There  were  numerous 
provisos  for  the  benefit  of  the  grantor,  and  among  them,  that 
if  the  rent  reserved  should  be  unpaid  for  twenty-eight  days 
after  the  day  of  payment  specified,  it  should  be  lawful  for 
him,  his  heirs  or  assigns,  at  his  or  their  option  "  either  to 
prosecute  for  the  recovery  of  aU  rents  then  due  in  some  court 
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of  record,  or  *  *  *  to  enter  and  there  to  distrain,  and  the 
distress  so  taken  to  lead,  drive  and  carry  away,"  and  by  a  sale 
of  the  same  to  collect  the  rent  and  costs.  Immediately  after 
this  provision  is  the  following,  which  is  the  final  clause: 
"  And  provided  further,  and  these  presents  and  everything 
herein  contained  are  upon  this  express  condition,  that  if  it 
should  at  any  time  happen  that  no  sufficient  distress  can  be 
found  upon  the  premises  to  satisfy  such  rent  due  and  in  arrear 
as  aforesaid,  or  if  either  of  the  covenants  and  conditions  here- 
inbefore contained  on  the  part  of  the  said  parties  of  the 
second  part,  their  heirs  or  assigns,  to  be  performed,  fulfilled 
and  kept,  shall  not  be  performed,  fulfilled  and  kept,  or  shall 
be  broken,  that  then  and  in  each  and  every  such  case,  from 
thenceforth  and  at  all  times  thereafter,  it  shall  and  may  be 
lawful  for  the  said  Stephen  Van  Rensselaer,  his  heirs  and 
assigns,  or  any  of  them,  into  the  whole  of  the  said  hereby 
granted  premises  *  *  *  to  I'e-enter  the  same  as  his  and  their 
former  estate  to  have  again  and  enjoy,  and  the  said  parties  of 
the  second  part,  their  heirs  and  assigns  and  all  others,  there- 
out and  from  thence  utterly  to  expel,  put  out  and  amove 
and  that  upon  such  entry  made  *  *  *  these  presents 
*  *  *  shall  cease,  detennine,  and  become  void  and  of  no 
effect." 

The  complaint  set  forth  the  substance  of  said  indenture, 
alleged  that  the  plaintiff  had  duly  succeeded  to  all  the  rights 
of  said  grantor,  that  no  part  of  the  rent  accruing  January  1, 
1884,  had  been  paid,  that  it  was  more'  than  six  months  in 
arrear  and  demanded  judgment  for  recovery  of  possession. 
There  was  a  second  count  for  other  premises,  covered  by 
another  instrument  of  like  character. 

Upon  the  trial,  after  these  instruments  had  been  read  in 
evidence,  ajid  certain  testimony  had  been  given  tending  to 
sustain  the  causes  of  action  set  forth  in  the  complaint,  it  was 
admitted  that  no  notice  had  been  served  pureuant  to  section 
1505  of  the  Code  of  Civil  Procedure,  whereupon  the  com- 
plaint was  dismissed,  upon  defendant's  motion,  on  account  of 
the  failure  to  serve  such  notice. 
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G.  X.  Stedman  for  appellant.  The  court  erred  in  holding 
that  the  fifteen  days'  notice  required  by  the  Code  should  have 
been  served  before  the  commencement  of  this  action.  (Code 
Civ.  Pro.  §  1505 ;  Laws  of  1846,  chap.  274,  §  3 ;  Gmger  v. 
McLam^,  41  N.  Y.  219, 222 ;  Hosford  v.  BdUrd,  39  id.  147.) 
This  action  was  properly  brought  without  notice.  (Code  Civ. 
Pro.  §  1504 ;    Van  RensaeUer  v.  Jexoett,  2  N.  Y.  146.) 

Geo.  ir.  Mille^r  for  respondent.  The  action  of  ejectment 
for  non-payment  of  rent  is  regulated  by  statute.  (Code  Civ. 
Pro.  chap.  14,  art.  1.)  Service  of  notice  of  intention  to 
re-enter  is  an  indispensible  prerequisite  to  the  maintainance  of 
the  action.  (Code  Civ.  Pro.  §  1505  ;  Van  Iien%Hdaer  v. 
BaU^  19  N.  Y.  100 ;  Van  Rensselaer  v.  SUngerland^  26  id. 
580 ;  Van  Renssel'aer  v.  Sfij/d^r,  13  id.  299 ;  Whyland  v. 
Weaver,  67  Barb.  116.) 

Vann,  J.  The  determination  of  this  appeal  depends  upon 
the  construction  to  be  given  to  the  instrument,  of  which  an 
analysis  appears  in  the  foregoing  statement,  in  connection  with 
certain  sections  of  the  Code  appertaining  to  the  subject.  It 
is  well  settled  that  the  parties  to  such  a  grant  are  presumed  to 
have  contracted  with  reference  to  the  power  of  the  Legislature 
to  annul,  modify  or  change  the  remedies  therein  provided  for 
the  collection  of  the  rent  reserved.  ( Van  Rensselaer  v. 
Snyder y  13  N.  Y.  299 ;  Van  Rensselaer  v.  Slingerland,  26 
N.  Y.  580,  585.) 

From  an  early  day  there  has  been  legislation  upon  the  sub- 
ject, in  the  interest  of  both  grantor  and  grantee,  abolishing  old 
and  substituting  new  remedies,  so  as  to  conform  to  changes  in 
times.  Such  legislation,  when  subjected  to  review  by  the 
courts,  has  uniformly  been  pronounced  constitutional,  even  as 
to  pre-existing  instruments,  because  it  affected  the  remedy  only. 
( Van  Rensselaer  v.  BalZ,  19  N.  Y.  100.) 

Where  the  right  to  re-enter  for  a  breach  of  the  covenant  to 
pay  rent  was  reserved,  unless  the  lease  prescribed  the  method 
of  making  a  demand  for  the  rent,  it  was  necessary  for  the 
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landlord  to  proceed  according  to  the  common  law,  and  either 
in  person  or  by  his  duly  authorized  agent  to  make  an  actual 
demand  of  the  exact  amount  of  rent  due  on  the  very  day  that 
it  became  due,  at  a  convenient  time  before  nunset,  so  that  the 
money  could  be  counted  before  night  and  at  the  precise  place 
where  the  rent  was  made  payable,  or  if  that  was  not  provided 
for  in  the  grant  or  lease,  at  the  most  notorious  place  upon  the 
land  demised.  ( Van  Ren^aelaer  v.  Jewett^  2  N.  Y.  141,  and 
cases  cited  on  p.  148.)  To  relieve  the  landlord  of  this  tech- 
nical and  inconvenient  method  of  procedure,  it  was  provided 
by  a  statute,  passed  before  either  of  the  leases  under  considera- 
tion was  executed,  that  an  action  of  ejectment  should  "  stand 
instead  of  a  demand  of  the  rent  in  arrear."  (L.  1805,  chap. 
95.)  This  statute  appears  in  the  lievised  Laws  (1  R.  L  chap.  63, 
p.  440,  §  23),  was  re-enacted  in  the  Revised  Statutes  (2  R  & 
505,  §  30),  and  is  the  basis  of  section  1504  of  the  Code  of  Civil 
Procedure,  which  is  as  follows :  "  When  six  months'  rent  or 
more  is  in  arrear  upon  a  grant  reserving  rent,  or  upon  a  lease 
of  real  property,  and  the  grantor  or  lessor,  or  his  heir,  devisee 
or  assignee,  has  a  subsisting  right  by  law  to  re:^nter  for  the 
failure  to  pay  the  rent,  he  may  maintain  an  action  to  recover 
the  property  granted  or  demised,  without  any  demand  of  the 
rent  in  arrear  or  re-entry  on  the  property." 

The  plaintiff  claims  that  this  section  applies  to  this  case  and 
that  it  should  control  the  decision  of  tliis  appeaL 

When  the  right  to  distrain  for  non-payment  of  rent  was 
abolished,  it  was  provided  by  the  same  act  that  where  a  right 
of  re-entry  was  reserved  in  the  grant  or  lease  in  default  of 
goods  whereon  to  distrain,  ejectment  might  be  maintained, 
provided  a  written  notice  of  intention  to  re-enter  was  given 
fifteen  days  before  the  commencement  of  the  action.  (L.  1846, 
chap.  274,  §  3.) 

This  provision  was  substantially  reproduced  by  section  1505 
of  the  (^ode,  of  which  the  following  only  is  here  material: 
"  Wliere  a  right  of  re-entry  is  reserved  and  given  to  a  grantor 
or  lessor  of  real  property  in  default  of  a  sufficiency  of  goods 
and  chattels  whereon  to  distrain  for  the  satisfaction  of  rent 
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due,  the  re-entry  may  be  made,  or  an  action  to  recover  the 
property  demised  or  granted  may  be  maintained  by  the  grantor 
or  lessor,  or  his  heir,  devisee  or  assignee,  at  any  time  after 
default  in  the  payment  of  rent,  provided  the  plaintiff  at  least 
fifteen  days  before  the  action  is  commenced,  serves  upon  the 
defendant  a  written  notice  of  intention  to  re-enter." 

The  defendant  contends  that  this  section  controls,  and  that 
service  of  the  notice  required  thereby  is  essential  to  the  main- 
tenance of  the  action.  The  former  section  applies  only  when 
dx  months'  rent  or  more  is  in  arrear,  independent  of  the  ser- 
vice of  notice,  and  the  latter,  when  the  required  notice  has 
been  served,  regardless  of  how  much,  or  how  long,  rent  has 
been  due.  By  neither  is  the  remedy  therein  provided  made 
exclusive,  and  a  case  might  arise  where  both  sections  would 
apply. 

As  the  right  to  re-enter  in  default  of  sufficient  distress  was 
reserved  by  the  grant  in  question,  it  is  evident  that  if  the  fif 
teen-day  notice  had  been  served,  the  grantor  or  landlord  could 
have  maintained  ejectment  under  this  section.  It  was  so  held 
under  the  corresponding  section  in  the  act  of  1846,  when  leases 
similar  in  this  respect  were  under  consideration.  {Snyder  case, 
13  N.  Y.  299 ;  Slingerland  case,  26  K  Y.  580.) 

It  is  also  evident  that  unless  tliis  grant  provides  a  right  of 
re-entry  for  some  reason  other  than  a  default  of  sufficient  dis- 
tress, ejectment  cannot  be  maintained  until  such  notice  has  been 
served.  It  appears  upon  an  examination  of  the  grant  that  the 
right  to  re-enter  does  not  depend  solely  upon  the  ground  last 
mentioned,  but  that  if  either  of  the  covenants  and  conditions 
to  be  performed  by  the  grantees  shall  be  broken  "  then  and  in 
each  and  every  such  case "  the  right  of  re-entry  is  expressly 
conferred  upon  the  grantor  and  his  successor  in  title.  Among 
those  conditions  and  covenants  is  tlie  agreement  to  pay  the 
rent  reserved  at  the  time  and  place  named.  This  covenant, 
•t  is  to  be  assumed  for  the  purpose  of  this  appeal,  was  broken 
by  die  defendant  In  otlier  words,  the  tenant  covenanted  to 
pay  the  rent  and  agreed  that  if  he  broke  this  covenant  the 
landlord  might  re-enter,  and  subsequently  he  broke  the  cove- 
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nant.  The  stipulation  for  a  right  to  re-enter  upon  this  ground 
is  entirely  independent  of  the  stipulation  giving  tliat  right 
in  case  of  a  failure  of  distress.  The  provisions  are  alternative, 
separated  by  a  disjunctive  conjunction  and  followed  by  the 
comprehensive  words  "  that  then  and  in  each  and  every  such 
case "  a  re-entry  shall  be  lawful.  Thus  tlie  plaintiff,  who  in 
liis  complaint  founds  his  right  to  recover  upon  this  breach 
alone,  had  "  a  subsisting  right  by  law  to  re-enter  for  the  fail- 
ure to  pay  the  rent,"  and  as  six  months'  rent  was  in  arrear, 
the  case  comes  within  section  1504  of  the  Code,  which  author- 
izes a  recovery  of  the  property  granted  or  demised,  without 
any  demand. 

This  construction  of  the  grant  is  in  exact  accord  with  the 
reasoning  of  the  court  in  Van  lienmlxier  v.  JeweU  {%upra\ 
wliere  an  instrument  precisely  the  same  in  all  respects,  except 
as  to  names,  dates  and  amounts,  was  under  consideration  (pp. 
142, 148).  The  Chief  Judge  sj)eaking  for  the  Court  in  thatcai^ 
said :  "  The  first  question  whicli  I  shall  consider  is,  whetlier 
there  is  a  right  of  re-entry  reserved  by  the  terms  of  the  lease 
upon  a  simple  breach  of  the  covenant  to  pay  the  rent  as  reserved. 
*  *  *  If  we  adhere  to  the  language  which  the  parties  have 
used  rather  than  go  upon  intentions  not  expressed,  it  is  plain, 
as  I  think,  that  there  are  two  conditions  of  re-entry  provide<l 
for  by  the  proviso.  First,  a  right  of  re-entry  if  no  '  sufficient 
distress  can  be  found  upon  the  premises  to  satisfy  such  rent  due 
and  in  arrear,  as  aforesaid.'  *  *  *  And  secondly,  a  right 
of  re-entry  ^  if  either  of  the  covenants  and  conditions  herein 
before  contained  on  the  part  of  the  said  party  of  the  second 
part,  his  lieirsand  assigns,  to  be  performed,  fulfilled  and  kept, 
shall  not  be  performed,  fulfilled  and  kept,  or  shall  be  hrokeib' 
The  covenant  to  pay  rent,  (U*,  indeed,  all  the  other  covenants 
of  the  lessee,  of  which  there  are  several,  precede  this  clause  in 
the  lease  and  clearly  come  within  the  language  as  well  as  the 
meaning  of  this  second  proviso  of  re-entry  and  to  which  it  is 
plainly  applicable.  The  covenant  is  absolute  and  unqualified, 
and  although  there  may  be  a  sufficient  distress  to  satisfy  the 
rent  both  at  the  day  it  is  made  payable  and  at  the  expiration 
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[>f  the  twenty-eight  days  next  thereafter,  the  lessor  is  not  bound 
to  take  his  remedy  by  distress,  but  may  have  it  by  way  of 
re-entry  upon  a  breach  of  the  covenant  to  pay  rent." 

In  Bosford  v.  BaUard  (39  K  Y.  147,  152),  the  court  said 
that  the  Act  of  1846  "  is  in  terms  applicable  to  a  case  in  which 
the  right  of  re-entry  is  by  the  grant  or  lease  itself  made  to 
depend  upon  the  default  of  a  sufficiency  of  goods  whereon  to 
distrain,  and  nottwhere  the  right  of  re-entry  is  given  by  the 
lease  or  grant  in  default  of  the  payment  of  the  rent  when  it 
becomes  due.  Thus  where  the  right  of  re-entry  is  reserved  and 
given  to  a  grantor  or  lessor,  in  any  grant  or  lease,  in  default  ol 
a  sufficiency  of  goods  and  chattels  whereon  to  distrain  for  the 
satisfaction  of  any  rent  due,  such  entry  may  be  made  at  any 
time  after  default  in  the  payment  of  such  rent,  provided  fifteen 
days'  notice  be  given,  eta  Obviously,  this  does  not  describe 
the  cases  in  which  the  right  of  re-entry  is  reserved  and  given 
on  default  of  payment,  without  any  regard  to  the  question 
whether  there  are  goods  and  chattels  on  the  premises  or  not" 
(See  also  Van  Rensseler  v.  Dennison^  35  N.  Y.  393 ;  Cruger 
V.  McLaury^  41  K  Y.  219 ;  Keeler  v.  Davis,  5  Duer,  507.) 

The  Sfiyder,  Bally  and  Slingerl<ind  crises  (supra)^  relied 
upon  by  the  respondent,  did  not  involve  the  point  under  con- 
sideration. In  each  of  those  cases  the  fifteen-day  notice  had 
been  served  and  the  action  was  brought,  tried,  decided  and  a 
recovery  sustained  upon  that  ground  only.  The  effect  of  the 
breach  of  the  covenant  to  pay  rent  and  of  the  stipulation  that 
if  such  covenant  should  be  broken,  the  grantor  or  lessor  might 
re-enter,  w^as  neither  considered  nor  involved. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

All  concur. 

Judgment  reversed. 
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John  L.  Douglass,  Appellant,  v.  The  Meeohants'  Insuk- 
ANCB  Company  of  New  Yoke,  Eespondent. 

Plaintiff,  on  January  1,  1867,  entered  defendant's  service  as  secretary,  at  a 
yearly  salary.  He  continued  in  such  service  until  January  19,  1885, 
when  he  was,  by  defendant's  board  of  directors,  removed,  and  a  suc- 
cessor pro  tern,  appointed.     In  an  action  to  recover  as  damages  the 

<  salary  for  the  remainder  of  that  year,  there  was  no  evidence  that  the 
original  hiring  was  for  a  year  other  than  the  fact  that  plaintiff's 
salary  was  annual.     One  of  defendant's  by-laws  which  went  into  effect 

^  in  1850  provided  that  its  officers,  including  the  secretary,  "shall 
respectively  hold  their  offices  during  the  pleasure  of  the  board  of 
directors,  and  until  the  appointment  of  a  successor,  either  perma- 
nently or  pro  tern."  Held,  that  the  action  was  not  maintainable,  that 
plaintiff  was  chargeable  with  notice  of  the  by-law,  and  as  no  special 
contract  which  indicated  any  purpose  to  abridge  the  right  of  removal 
given  by  it  was  shown,  it  entered  into  and  became  part  of  the  contract 
of  employment;  and  that  under  the  by-law  the  right  of  remoYal  at  any 
time  was  unqualified. 

SMiers'  Home  v.  Shaffer  (63  111.  243);  Ma/rtino  v.  C.  F.  Ins.  Co.  (15  J.  &  8. 
520),  distinguished. 

(Argued  January  15,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  entered  upon 
an  order  made  March  24,  1887,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  a  decision  of  the  court  on 
trial  at  the  Circuit. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Wm.  W.  Badger  for  appellant.  No  lawful  discharge  of 
this  plaintiff  was  shown  "upon  the  19th  day  of  January, 
1885,  at  the  regular  meeting  for  that  month."  Moody  v. 
Leverick,  4  Daly,  401-9;  Howard  v.  Daly,  61  K  Y.  362; 
Everson  v.  Howa/rd,  89  id.  527 ;  Perry  v.  Dickerwn^  7  Abb. 
[N.  C]  470-474;  85  K  Y.  350;  Goodman  v.  Pocock,  15  Ad. 
&  El.  [N.  S.]  576.)  The  saving  grace  of  common  sense  and 
the  ordinary  obligations  of  common  honesty  require  that  a 
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faithful  servant  after  twenty-eight  years  of  continuous  service 
at  "  a  yearly  salary,"  should  not  be  summarily  and  arbi- 
trarily dismissed  without  cause  and  without  any  notice  or  pay. 
(1  Morawetz  on  Corporation,  §  544 ;  Story  on  Agency,  §  466 , 
Wood  on  Master  and  Servant,  §  127;  Martino  v.  C.  Ins.  Co. 
15  J.  &  S.  521 ;  King  v.  SUiren,  44  Penn.St.  104 ;  19  Ark. 
671;  9  id.  394;  24  Ala.  194;  19  Col.  291;  Laws  of  1849, 
chap.  308,  §  12 ;  Angell  &  Ames  on  Corp.,  §§  333,  426 ; 
Soldiers^  Rome  v.  Sliaffer^  63  111.  243-245  ;  Williams  v.  Byme^ 
7  Ad.  &  El.  177 ;  Costigan  v.  M,  R.  H,  Co,,  2  Den.  609, 
613.)  It  is  entirely  settled  that  a  contract  for  services  for  a 
yearly  salary,  if  continued  into  succeeding  years  without 
further  words,  is  thereby  renewed  by  the  year.  {Huntingdon 
V.  Claffm,  38  K  Y.  182;  Vail  v.  Z.  K  Co.,  32  Barb.  564 ; 
Tatterson  v.  S.  Co.,  106  Mass.  56  ;  Da/vis  v.  MarahaU,  6  H. 
&K  916;  PeopU  v.  A.  &  S.  R.  R.  Co.,  65  Barb.  564; 
Smyth  V.  Darley,  2  H.  L.  Cas.  789  ;  Rex  v.  Mayor,  etc.,  2 
Burr,  738  ;  BrooUyn  v.  B.  R.  R.  Co.,  47  N.  Y.  479  ;  76  id. 
119  ;  Doll  V.  Noble,  116  id.  230.)  The  ruling  as  to  the  bur^ 
den  of  proof  is  plainly  erroneous.  {Howard  v.  Daly,  61  N. 
Y.  362.) 

Francis  Lynde  Stetson  for  respondent.  The  plaintiff  had 
no  contract  with  the  defendant  for  the  year  1885,  except 
subject  to  the  by-law  in  question.  (46  N.  Y.  120 ;  Ooodyear 
V.  De  La  Vergne,  10  Hun,  537;  Vail  v.  J.,  etc.  Co.,  32  Barb. 
564-567 ;  Huntingdon  v.  Claffin,  38  N.  Y.  182  ;  Tucher  v. 
P.  <&  R.  R.  R.  Co.,  53  Hun,  139 ;  9  Wend.  379 ;  Scales  v. 
Key,  11  Ad.  &  El.  819.)  The  plaintiff  was  chargeable  with 
notice  of  this  by-law.  {PoioeU  v.  Milhanh,  2  W.  Black.  851 ; 
3  Wils.  355  ;  Boone  on  Corp.  §  61 ;  Angell  &  Ames  on  Corp. 
§  359  ;  Bamh  v.  WoUastm,  3  Harr.  90  ;  S.  Ins.  Co.  v.  Per- 
rine,  7  Watts  &  S.  348;  Hunter  v.  S.  M.  Ins.  Co.,  26  La. 
Ann.  13,  403.)  The  by-law  in  question  forming  part  of  plain- 
tiff's contract  for  1885,  accomplished  its  clear  purpose,  and 
r^erved  to  the  defendant  a  right  to  discharge  the  plaintiff 
at  any  time.     (Wood  on  Master  &  Servant,  274;  Union  Bank 
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V.  Ridgdey,  1  Ilarr.  &  G.  324-432 ;  D,  Bank  v.  ChicJcering, 
3  Pick.  335 ;  E.  Bank  v.  Rogers,  7  N.  H.  21 ;  Smith  v.  B. 
S,  R.  R,  Co,,  35  Ilun,  204 ;  TyUr  v.  Ames,  6  Lans.  280 ; 
Spring  v.  A.  C,  Co.,  24  Hun,  175.) 

Bradlev,  J.  The  plaiiitifE,  on  or  about  the  first  day  of 
January,  1857,  went  into  the  serviee  of  the  defendant  as  sec- 
retary, at  the  yearly  salary  of  $1,500 ;  his  salary,  from  time 
to  time  changed,  wa^,  on  the  first  of  Jaimary,  1884,  increased 
to  $4,500  a  year.  He  continued  as  such  secretary  in  the 
service  of  the  defendant  at  tliat  annual  salary  until  January 
19,  1S85,  when  he  was,  by  the  board  of  directors  of  the 
defendant,  removed  from  the  office  of  secretary.  He,  having 
been  paid  up  to  February  first,  brought  this  acition  to  recover 
as  damages  a  sum  equal  to  the  salary  for  the  residue,  or  eleven 
months,  of  the  then  current  year.  This  claim  is  made  for  the 
alleged  reason  that  he  was  in  the  defendant's  service  from 
year  to  year,  and  that  the  defendant  could  not,  without  liar 
bility  to  him  for  damages,  discharge  him  from  its  service  until 
the  end  of  any  year  upon  which  he  had  entered  in  such 
service.  When  a  party  enters  into  service  of  another  at  a 
stipulated  annual  compensation  or  salary,  and  continues 
beyond  a  year,  the  presumption  is  that  he  does  so  on  the  same 
tenns.  {Huntingdon  v.  C/<iJf{n^*^S  N.  Y.  182;  Vail  v. 
Jemey  Little  Falh  M]f^g  Co.,  32  Ikrb.  5<)4;  Ranch  v. 
Albright,  36  Penn.  St.  367;  Tatter  son  y.  Snfolk  Mfg.  Co., 
106  Mass.  56.) 

•rliere  is.no  evidence  that  the  original  hiring  was  for  a 
year  other  than  in  the  fact  that  the  plaintiffs  salary  was 
annual.  J  The  plaintiflf,  for  his  evidence  in  that  respect,  relied 
solely  upon  the  admission  in  the  defendant's  answer.  By  the 
answ^er  it  is  alleged  that  a  by-law  of  the  defendant  known  to 
the  plaintiff  was  part  of  the  contract  of  employment  under 
which  he  went  into  and  continued  in  its  service.  This  by-law 
was  adopted  and  went  into  effect  in  1850,  and  provided  that 
**^he  president,  vice-president,  secretary,  surveyor  and  clerka 
shall  respectively  hold  their  offices  during  the  pleasure  of  the 
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board  of  directors,  and  until  the  appointment  of  a  successor, 
either  permanent  or  jrro  (efn,,  and  no  officer  or  clerk  shall  be 
removed  without  a  concurrence  of  a  majority  of  the  whole 
board  of  directors.^  A  new  edition  of  the  by-laws,  including 
this  one,  was  printed  and  issued  in  1861,  under  the  direction 
of  a  committee,  in  a  book  in  which  appeared  the  name  of  the 
plaintiil  as  secretary.  The  plaintiff  had,  or  was  chargeable 
with,  knowledge  of  this  by-law,  and  it  may  be  assumed  that  it 
constituted  part  of  the  contract  of  his  employment  under 
which  he  served  as  secretary  of  tlie  defendant.  And  the  main 
question  is  whether  the  defendant  had  the  riglit  in  the  manner 
mentioned  in  the  by-law,  without  cause,  to  tenninate  the 
plaintiff's  service  as  secretary  before  the  end  of  the  current 
year,  and  not  subject  itself  to  lia!)ility  to  him  for  damages  as 
for  breach  of  contract. 

It  is  urged  on  the  part  of  the  plaintiff  that  he  was  in  service 
under  a  contract  for  a  year,  and  that  the  by-law  was  not  in  the 
way  of  making  such  a  contract  effectual ;  and  when  made  the 
power  of  removal  could  be  exercised  to  take  effect  only  at 
the  expiration  of  the  year. 

In  Soldiers^  Home  v.  Shaffer  (63  111.  243),  cited  in  support 
of  that  proposition,  the  plaintiff's  charter  provided  that  the 
trustees  might  remove  any  officer  or  employee  if  the  interests 
of  the  institution  required  the  removal.  Tlie  plaintiff  there 
was,  by  special  contract,  hired  for  a  year,  and  The  court  held 
that  a  corporation  loses  iti  general  power  of  removal  contained 
in  its  charter  if  it  make  a  special  contract,  j  It  may  be  observed 
that  in  the  case  cited  the  power  of  removal  was  not  unquali- 
fied or  to  be  exercised  at  pleasure.  And  in  Martina  v.  Com- 
merce  Fire  Ins,  Co.  (15  J.  &  S.  520)  it  was  held  that  the 
by-laws  of  the  defendant  j)roviding  that  officers,  clerks,  etc., 
should  be  elected  during  the  pleasure  of  the  board,  did  not 
deny  to  the  defendant  the  power  by  special  contract  to 
overcome  it  or  set  it  aside. 

.It  may  be  assumed,  for  the  purposes  of  the  question,  that 
this  is  within  the  power  of  the  board  which  creates  the 
by-laws,  and  that  when  it  appears  that  a  special  contract  is 
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made  by  such  board  in  terms  which  indicate  an  intent  of 
the  parties  to  exchide  from  it  tlie  oi^ration  of  the  by-laws 
having  relation  to  the  riglit  of  terminating  service,  such  con- 
tract of  employment  may  not  be  subject  to  it.  The  employ- 
ment of  the  plaintiff  does  not  come  within  that  proposition. 
He  went  into  the  defendant's  service  ui)ward  of  twenty-eight 
years  before  tlie  time  of  his  I'emoval.  There  does  not  appear 
to  have  been  any  special  contract  as  to  term  of  service,  ^le 
compensation  was  designated  as  a  yearly  salary,  which  the 
plaintiff,  in  his  complaint,  alleges  was  payable  in  monthly  or 
quarterly  installments.  This  would  indicate  that  his  service 
y/^  for  a  year  was  contemplated,  and  the  tenns  would  presump- 
tively  be  the  same  each  subsequent  year  except  so  far  as 
modified  by  the  parties,  and  without  some  reserved  right  of 
termination  it  may  be  assumed  that  his  service  was  not  ter- 
minable without  cause  until  the  end  of  any  current  year. -J 
( Wi/Mavis  v.  Bymre^  7  Adol.  &  Ellis,  177.) 

But  here  was  no  special  contract  which  indicated  any  pur- 
pose to  abridge  the  right  of  removal  at  pleasure  given  by 
the  by-law  which  entered  into  the  contract  of  employment, 
and  subject  to  which  the  plaintiff  went  into  and  continued  in 
the  defendant's  service  until  this  reserved  power  was  exercised. 
Nor  is  it  seen  that  this  right  of  removal  was  qualified  in 
respect  to  the  time  of  its  exercise.  Our  attention  is  called  to 
bnt  very  little  judicial  authority  upon  this  question.  In  Hun^ 
ter  V.  Sun  Mvt.  Ins.  Co,  {2i\  I^.  Ann.  13.),  the  plaintiff 
was  employed  by  the  defendant  for  one  year  from  in  February, 
1869,  which  he  served,  and  on  the  expiration  of  that  term  he 
was  employed  by  the  defendant  for  another  year.  He  was 
discharged  in  April  of  the  second  year  without  cause,  and 
brought  his  action  to  recover  damages  for  alleged  breach  of  the 
contract. 

There  w^as  a  by-law  of  the  defendant,  in  terms,  giving  the 
right  to  remove  its  officers  at  pleasure.  It  was  there  held 
that  the  oflScer  so  employed,  was  presumed  to  have  known  of 
the  existence  of  the  by-law,  that  it  was  part  of  the  contract, 
and  the  law  governing  their  rights  in  that  respect,  and  "  there- 
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fore  the  plaintiff  knew  the  precarious 
And  was  not  entitled  to  recover. 

In  Smith  V.  Buffalo  Street  R,  R,       i 
question  as  to  the  right  to  discharge  i 
term,  arose  upon  a  provision  in  the  co    i 
might  discharge  him  "  at  any  time."     1 
right  to  discharge  him  was  nnqualifie( 
the  power  of  removal  at  any  time  mi 
been  reserved  in  the  contract  of  emph    i 
to  have  been  regularly  exercisedj    It 
of  the  board  of  directors  by  concur]    i 
the  whole  board,  and  a  secretary  pro  U   \ 
and  he  was  made  permanent  secretar 
following  month.     No  question  was  m 
the   regularity  of  the  meeting  of  th 
removal  was  made.     Nor  does  there  aj  i 
support  for  the  contention  that  it  was  i 
the  removal  may  have  been  accomplish  i 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

Geobge  H.  Bbennan,  Appellant,  v.  Re  . 

Kespondents. 

The  duty  devolves  upon  a  master,  before  putti 
to  be  unskilled,  in  charge  of  dangerous  ma 
of  which  he  is  not  acquainted,  to  instruct  an( 
duty. 

If  for  the  purpose  of  instruction  the  master  sel 
employ,  the  latter  must  be,  not  simply  as  coi  i 
absolutely  competent ;  if  he  is  incompetent  c  i 
ing  the  duty  of  instructor,  or  if  he  discontii 
completion,  and  in  consequence  the  promot  i 
master  is  liable. 

In  an  action  to  recover  damages  for  injuries  rc(  i 
the  falling  of  an  elevator  which  defendants  ha 
it  appeared  that  plaintiff,  one  of  defendants'  pc 
experience  or  knowledge,  was  selected  to  run 
vant  being  assigned  to  instruct  him;  while  left 
SicKELs— Vol.  LXXIII.        62 
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The  elevator  was  built  and  furnished  to  the  defendants  hy 
tlie  ftnn  of  Eeedy  &  Co.,  who  were  doing  a  large  businesK  in 
that  line.  Mulcahy  and  Sanders,  two  employees  of  Reedy  & 
Co.  who  had  constructed  the  elevator,  placed  it  and  the 
apparatus  in  position  and  prepared  it  for  use.  It  was  claimed 
by  the  defendants  that  Mulcahy  gave  instruction  to  the  plain- 
tiff, at  least  in  part,  and  there  was  some  evidence  tending  to 
show  that  at  times  when  the  elevator  was  in  operation  carry- 
ing things  from  below  to  the  floors  above,  and  with  which 
Mulcahy  was  engaged  in  respect  to  another  elevator,  or  in 
making  some  changes  in  connection  therewith,  he  had  given 
the  plaintiff,  when  he  was  with  him  in  the  car  or  elevator, 
some  instructions  in  regard  to  running  it. 

The  elevator  had  been  used  more  or  less  on  Monday,  the 
28th  day  of  February,  1881,  and  was  in  use  on  the  Tuesday 
succeeding,  and  at  about  five  o'clock  on  this  latter  day,  while 
the  elevator  was  carrying  three  beams  to  the  upper  floor  of 
the  building,  and  at  a  time  when  the  plaintiff,  with  another 
of  the  employees  of  defendants,  was  in  the  elevator,  and  just 
after  two  of  the  beams  had  been  taken  out  at  the  third  floor, 
leaving  the  third  and  longer  beam  with  its  lower  end  resting 
on  the  floor  of  the  elevator  and  its  upper  end  protruding 
beyond  the  top  of  the  elevator,  the  elevator  was  started  to  the 
floor  above.  The  elevator  was  stopped  between  the  third  and 
fourth  floors  in  order  to  take  out  the  third  beam  before  the  up])er 
end  of  it  should  come  against  the  roof,  and  while  this  was 
being  done  the  elevator  was  either  started  by  somebody,  the 
e\adence  leaving  it  in  some  doubt  who  that  person  was,  or 
was  started  without  anyone's  interference  from  some  inherent 
defect  in  the  machinery  ;  and  while  thus  moving  up  the  upj)er 
end  of  the  beam  came  in  collision  with  the  roof,  which  caused 
the  cogs  of  the  wheel  upon  the  apparatus,  one  or  more  of 
them,  to  break,  and  thereby  the  elevator  fell  to  the  bottom 
with  the  plaintiff  in  the  car,  and  by  means  of  which  the  plain- 
tiff was  seriously  injured. 

Further  facts  appear  in  the  opinion. 
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Edvmrd  O,  James  for  appellant.  Defendants  are  liable  in 
this  case,  because  Henry  C.  Dillworth  was  the  plaintiff's 
instructor  in  the  operation  of  the  elevator,  and  pro  hoc  v^ics 
represented  them.  {Lmighlin  v.  State^  105  N.  Y.  159, 162-3 ; 
Cri^ipin  v.  Bahhitt^  81  id.  516,  521;  Brmnan  v.  Gordon^  18 
Daly,  208;  Scott  v.  Z.  D.  Co,,  8  H.  &  C.  596;  Jbyofis  v. 
Rosenthal,  11  Hun,  46 ;  Roberts  v.  Johnson,  58  N.  Y.  613  ; 
Seyholf  v.  RaUway  Co,,  95  id.  562-569;  MuU^  v.  St,  John, 
57  id.  567;  HiU  v.  R,  R,  Co,,  109  id.  239;  Gerlack  v.  Mel- 
meyer,  15  J.  &  S.  292  ;  88  N.  Y.  645.)  To  order  an  unskilled 
servant  to  do  anything  requiring  skill,  in  respect  to  dangerous 
machinery,  of  the  use  of  which  he  is  ignorant,  without  first 
instructing  him  in  its  use,  is  negligence  on  the  part  of  a 
master,  rendering  him  liable  to  the  servant  for  an  injury 
incurred  in  attempting  to  obey  his  order.  (Lalor  v.  Railroad- 
Co,,  53  111.  401 ;  RaUroad^  Co.  v.  Fort,  17  Wall.  554;  Siegel 
V.  Schwartz,  2  T.  &  C.  353;  ConnoUy  v.  PoiUon.  41  Barb. 
866 ;  Grhzle  v.  Frost,  3  F.  &  F.  622 ;  Wood  on  Masl.  &  Serv. 
§§  349,  350,  444.)  It  was  error  on  the  part  of  the  court  to 
instruct  the  jury  that  the  presumption  that  the  master  had  dis- 
charged his  duty,  was  not  overcome  by  proving  that  some  of  the 
instnunentalities  of  the  masters's  business  proved  insufficient, 
and  thus  injurv'  came  to  the  one  suing.  It  was  also  error  to 
instnict  the  jury  that  the  fact  that  machinery  or  appliances 
used  in  the  prosecution  of  the  business  were  defective  or 
insufficient,  "does  not  tend,  even  jfyrima  fa^ie,  to  establish 
negligence  on  the  part  of  the  employer,"  and  to  instruct  them 
that  the  master's  want  of  care  "  cannot  result  as  an  inference 
from  the  circmnstances  that  the  materials  or  resources  of  the 
business  were,  in  fact,  defective."  {Oerlack  v.  Edelmeyer,  15 
J.  &  S.  292 ;  88  N.  Y.  645.)  The  court  had  no  right  to  sub- 
mit questions  to  be  answered  if  the  jury  found  for  the  plain- 
tiff, but  not  to  be  answered  if  they  found  for  the  defendants. 
No  such  pracitice  is  authorized  by  the  Code.  (Code  Civ. 
Pro.,  §§  1187,  1188;  Taylor  v.  Ketchum,  5  Eobt.  507,  5141 
Moses  V.  Priest,  19  Abb.  Pr.  314  ;  Mv/rra/y  v.  K,  Y.  L,  Ins, 
Co.  96  K  Y.  614,  621-622 ;  Ehersole  v.  N,  C,  R.  Co.  23  Hun, 
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114;  MaayweU  v.  Boyne^  36  Ind.  120;  Cra7he  v.  Reeder^  25 
Mich.  303 ;  Doon  v.  Walker^  15  Neb.  339 ;  Dernpsey  v.  Mayor j 
etc.,  10  Daly,  417.) 

E.  H,  Benn  for  respondent.  If  there  had  been  secret 
defects  in  the  clutch  or  the  machinery,  the  defendants,  not 
being  the  mannfacturers,  could  not  be  held  even  to  warrant 
against  such  defects.  (21  N.  Y.  552,  555.)  The  elevator  was 
of  a  kind  in  common  and  general  use  ;  they  knowing  of  no 
defects,  took  all  the  care  and  precaution  that  could  be  required 
of  them,  and  they  would  not  be  liable  even  if  there  was  an 
unknown  defect  in  the  machinery.  {Probst  v.  Delam^iteVy 
100  N.  Y.  272;  Burke  v.  Witherhee,^%  id.  562;  Fjdler  y. 
Jewett,  80  id.  46 ;  Devlin  v.  SmitTi,  89  id.  470 ;  Cooke  v. 
Lalitnce,  1  N.  Y.  S.  R.  590;  Hudson  v.  O.  S.  Co.,  110  N.  Y. 
625 ;  Marsh  v.  Chickering,  101  id.  397.)  If  the  accident  was 
caused  by  what  Harry  Dillworth  did  in  the  business  of  taking 
up  and  unloading  the  beams,  the  defendants  cannot  be  held 
liable,  as  in  doing  that  work  Harry  Dillworth  and  the  plaintifE 
were  co-servants.  {Hussey  v.  Coger,  112  N.  Y.  614 ;  iMugh- 
tin  V.  Staie  of  N.  T.,  105  id.  159;  Crispin  v.  BahhiU,  81  id. 
616.)  That  plaintifE  was  free  from  negligence,  is  a  fact  which 
plaintiff  must  prove  in  such  actions  even  if  there  is  no  answer 
at  all.  There  was  no  occasion  for  the  allegation  in  the  com- 
plaint. {Lee  V.  T.  C.  G.  L.  Co.,  98  N.  Y.  119 ;  JIaH  v.  H. 
R.  B.  Co.,  84  id.  57 ;  Hale  v.  i^ith,  78  id.  480;  CaldweU  v. 
N.  J.  S.  Co.,  47  id.  282 ;  Loser  v.  Buchanan,  54  id.  492 ; 
Orist  V.  K  R.  Co.^  58  id.  638.)  The  objections  to  what  Mul- 
cahy  said  were  properly  overruled  for  these  reasons.  {Morton 
V.  Gould,  69  N.  Y.  221 ;  McKeon  v.  See,  51  id.  300 ;  Wood 
V.'  EUpatrich,  85  id.  414;  Atkine  v.  ElweU,  45  id.  753.) 

PoTTEB,  J.  This  action  is  brought  upon  the  theory  that 
the  plaintiff  being  inexperienced  in  the  running  of  an  elevator, 
and  that  to  the  knowledge  of  defendant,  and  that  having  been 
assigned  by  the  defendant  to  perform  this  duty,  the  defendant 
was  bound  to  qualify  him  for  such  service,  and  tliat  in  doing 
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BO  if  the  machinery  was  found  to  be  defective  or  Henry  IHD- 
wortli,  who  was  assigned  as  instructor  for  the  .plaintiff,  was 
incompetent  to  perform  this  duty,  or  was  negligent  in  his 
manner  of  performing  it,  and  that  by  reason  of  the  premises  the 
plaintiff  was  injured,  the  defendants  are  hable  to  pay  liim  tlie 
damage  he  had  sustained. 

The  principles  of  law  involved  are  well  defined,  and  are  not 
seriously  controverted  by  the  comisel  upon  this  appeal.  Those 
principles  are,  that  a  duty  devolved  upon  the  master  of  a  ser- 
vant hitherto  in  the  capacity  of  a  common  laborer,  before 
such  laborer  should  be  put  in  charge  of  dangerous  machinery 
with  which  he  is  not  acquainted,  to  instruct  and  qualify  him 
for  such  new  duty.  {CmitwU/y  v.  PmUoUj  41  Barb.  366,  369 ; 
Ryan  v.  Fowler,  24  N.  V.  410;  Royes  v.  &ni'ith,  28  Vt.  59; 
Hail/road  Co.  v.  Fort,  17  Wall.  553.) 

That  if  the  master  selects  a  co-servant  in  his  employment  to 
instruct  and  qualify  the  servant  for  the  new  and  more  danger- 
ous service,  the  master  must  select  a  competent  instructor  or 
be  liable  for  his  incompetency  or  his  negligence  while  per- 
forming the  duty  of  instructor,  or  for  discontinuance  of  his 
instruction  until  it  is  completed,  by  which  the  promoted  ser- 
vant is  injured,  and  if  such  is  the  case,  the  master  will  be 
liable  for  the  injury,  and  it  will  be  no  defense  that  the  injury 
was  caused  by  one  servant  to  his  co-servant,  for  the  servant 
whose  negligence  caused  the  injuiy  stands  for  the  master  and 
the  latter  is  liable  in  such  case  the  same  as  if  the  injury  was 
caused  by  the  personal  negligence  of  the  master.  {Mann  v. 
Z>.  cfe  //.  C.  Co.,  91  N.  Y.  500 ;  Wood  on  Mast.  &  Serv.  §§ 
349,  350,  444 ;  Brennan  v.  Gordon,  13  Daly,  208,  210,  this 
case  on  former  appeal ;  Lottghlin  v.  Stats  of  N.  Y.,  105  N. 
Y.  159,  162-3;  Railroad  Co.  v.  Fort,  17  Wall.  553.) 

The  questions  in  dispute  in  this  case,  therefore,  are  whether 
the  person  giving  the  instructions  for  the  defendants  to 
qualify  the  plaintiff  to  run  and  manage  the  elevator,  properly 
performed  that  duty,  or  was  himself  guilty  of  negligence  in 
starting  the  elevator,  or  leaving  it  in  plaintiff's  charge  before 
he  was  qualified,  or  whether  the  machinery  was  imperfect  in 
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any  respect,  and  the  defendants  were  negligent  in  selectinj* 
and  putting  it  in  use.  If  either  of  these  conditions  is  shown 
to  e&dst  by  proper  and  sufficient  evidence  to  support  it,  tlie 
defendants  would  be  liable  to  plaintiff  for  the  injuries  lie 
sustained.  It  does  not  strike  me  that  it  can  be  reasonably 
claimed  that  the  machinery  was  defective  in  starting  up  at 
the  time  the  accident  occurred  from  inherent  defect  and  with- 
out somebody's  interference.  It  was  not  intended  to  move 
and  never  had  l)een  known  to  move,  unless  the  rope  was 
applied  to  start  it.  The  testimony  in  this  case  is  abundant  to 
show  that  somebody  applied  the  rope  to  start  the  elevator  up. 
The  difficulty  just  here  is  that  the  evidence  is  too  abundant, 
60  much  so  that  it  is  difficult  from  the  superabundance  of  it  to 
decide  who  it  was  that  applied  the  rope  to  move  the  elevator  uj). 

The  case  seems  to  have  been  tried  upon  the  true  theory  to 
determine  whether  or  not  the  defendants  are  liable,  and  if  any 
mistrial  has  taken  place  it  is  owing  to  errors  in  the  charge  of 
the  learned  trial  judge,  or  in  receiving  or  rejecting  testimony 
or  in  rulings  in  conducting  the  trial. 

It  is  very  evident,  from  a  perusal  of  the  case  and  the  excejv 
tions  to  the  rulings  upon  the  evidence,  and  the  requests  to 
charge  and  the  exceptions  thereto,  that  the  trial  was  very 
closely  contested,  and  it  would  be  somewhat  remarkable  if  a 
trial  court,  in  the  hurry  and  confusion  incident  to  a  trial  con- 
ducted in  this  manner,  should  have  avoided  the  commission  of 
some  error.  In  order  to  properly  dispose  of  these  exceptions, 
it  is  necessary  to  have  a  just  understanding  of  the  questions 
upon  trial.  They  are  whether  Henry  Dillworth  was  designate*! 
by  the  defendants  as  the  instructor  of  the  plaintiff  to  run  and 
manage  the  elevator,  and  if  so,  whether  he  properly  and 
sufficiently  performed  the  duty  thus  devolved  upon  him  by  the 
defendants. 

I  think  there  was  error  in  the  charge  of  the  court  made  at 
the  request  of  defendant  "if  the  jury  find  as  matter  of  imt 
that  the  plaintiff  was  put  under  instruction  of  a  competent 
instructor,  and  that  the  instructor  was  as  well  acquainted  an 
defendants  wnth  tlie  nature  and  character  of  the  service  whicli 
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he  undertook  to  perform,  he  cannot  recover."  The  jury 
could  not  otherwise  understand  this  instruction  than  to  mean 
tliat  the  defendants'  whole  duty  to  the  plaintiff  was  performed 
when  they  assigned  as  competent  an  instructor  to  plaintiff  as 
the  defendants  were.  This  was  erroneous  in  two  respects. 
The  degree  of  the  instructor's  competency  was  gauged  by  the 
competency  of  the  defendants.  The  plaintiff  was  entitled  to 
have,  and  the  defendants  were  bound  to  provide  him  with,  an 
instructor  competent  to  teach  the  art  of  managing  an  elevator^ 
regardless  of  the  competency  of  the  defendants  in  that  respect, 
and  of  which  there  was  no  proof  whatever  in  the  ca^e.  But 
the  defendants  were  not  only  bound  to  furnish  plaintiff  with 
an  instnictor  absolutely  competent  to  manage  an  elevator, 
but  the  defendants  were  also  bound  to  provide  such  an 
instructor  for  a  reasonable  length  of  time  to  teach  the  plaintiff 
how  to  manage  the  elevator,  and  that  the  instructor  should  be 
guilty  of  no  negligence  to  the  injury  of  the  plaintiff  while  he 
was  being  instructed.  These  relations  spring  from  the  fact 
that  during  this  period  the  instructor  is  doing  the  work  and 
standing  in  the  place  of  the  defendants,  the  master. 

There  are  other  questions  in  the  case  deserving  consideration 
upon  this  appeal,  but  I  do  not  deem  it  necessary  or  worth  the 
while  to  discuss  them,  having  reached  the  conclusion  that  a 
new  trial  must  be  granted  on  account  of  the  ruling  already 
considered. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Haight  and  Pajskbb,  JJ.,  not  sittiiig. 

Judgment  reversed. 
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Julia  M.  Ferry,  Respondent,  v.  The  Manhattan  Railway 
Company,  Appellant. 

In  an  action  to  recover  damages  for  injuries  received  by  plaintiff  while 
attempting  to  alight  from  one  of  defendant's  trains,  it  appeared  that  as 
plaintiff  was  about  stepping  from  the  front  platform  of  the  fourth  and 
last  car  the  train  suddenly  started  and  she  was  thrown  down  and 
injured;  between  the  third  and  fourth  cars  a  brakeman  was  stationed 
whose  duty  was  to  open  the  gates  to  permit  the  egress  and  ingress  of 
passengers  and  then  to  close  them,  and  give  a  signal  by  a  pull  upon  a 
bell  rope  extending  from  the  bell  on  the  engine  to  where  said  brakeman 
was  stationed;  this  signal  was  communicated  to  the  next  forward  brake- 
man,  whose  duty  it  was  to  so  hold  the  rope  as  not  to  permit  the  signal 
to  pass  him,  and  when  he  closed  the  gates  under  his  control  to  transmit 
the  signal  by  two  pulls  of  the  rope  and  so  on  until  the  signal  reached 
the  engineer,  whose  duty  it  was  then  to  start  the  train.  In  this  case 
the  signal  was  given  by  the  brakeman  between  the  second  and  third 
cars;  he  testified  that  he  received  a  signal  which  he  supposed  was  given 
by  the  rear  brakeman;  the  latter,  however,  testified  that  he  gave  none. 
To  explain  this,  evidence  was  given  on  the  part  of  the  df»fendant  tend- 
ing to  show  that  a  passenger  standing  in  the  third  car  about  the  time 
the  train  stopped,  caught  hold  of  the  bell  rope  to  steady  himself. 
Plaintiff  gave  evidence  tending  to  impeach  the  credibility  of  the 
forward  brakeman.  The  court  charged  that  if  the  jury  found  the 
train  was  started  by  the  passenger,  defendant  was  not  negligent,  but  if 
not  so  started,  it  was  negligent.  Defendant's  counsel  then  requested 
the  court  to  charge,  "that  there  was  no  proof  that  there  was  any  vice 
in  the  system  of  communicating  signals  and  the  jury  are  not  to  con- 
sider the  question  ;"  this  was  refused  except  as  charged.  Held,  no  error; 
that  the  proposition  contained  in  the  request  could  have  no  considera- 
tion unless  the  act  of  the  passenger  caused  the  signal,  and  as  the  court  had 
charged,  in  that  case,  defendant  was  not  negligent,  this  rendered  the 
question  as  to  any  defect  in  the  system  of  signalling  unimportant. 

Reported  below  (22  J.  &  S.  325). 

(Argued  January  21,  1890;  decided  February  26,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  May  2,  1887,  which  aflSrmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  sufficiently 
stated  in  the  opinion. 
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Julien  T.  Dwrnea  for  appellant.  It  is  the  legal  right  of 
counsel  to  submit  to  the  court  propositions  of  law,  and  the 
court  is  bound  to  instruct  the  jury  upon  each  proposition  so 
submitted.  {Zdbriskie  v.  Smith,  13  N.  Y.  322,  338 ;  Chajh 
man  v.  McCormack,  86  id.  479 ;  SchUe  v.  Brokh-av-s^  80  id. 
614 ;  Taylor  v.  Ketcham^  5  Robt.  507,  520.)  Where  it  appears 
that  each  request  is  separately  made  and  passed  upon  and 
excepted  to,  the  exception  will  be  held  sufficiently  specific. 
{Dunekd  v.  WHes,  11  N.  Y.  420.)  Where  the  court,  upon 
the  trial,  has  refused  to  charge  a  request  to  which  a  party  was 
entitled,  the  latter  is  entitled  to  a  new  trial  if  it  appears  that 
he  might  have  been  prejudiced.  {Green  v.  White^  37  N.  Y. 
406, 407 ;  TJiaeher  v.  J^ies,  31  Me.  528,  534 ;  Lane  v.  Orovibie, 
12  Pick.  177;  Clurk  v.  Dutclier,  9  Cow.  674;  a  cfe  A.  R,  R. 
Co,  V.  Belknap,  21  Wend.  354;  Peoples,  WUey,  3  Hill,  194; 
Erhen  v.  LonUurd,  19  N.  Y.  299.) 

Benjamin  G.  Hitchings  for  respondent.  The  motion  for  a 
non-suit  was  properly  denied.  (Laws  of  1 881,  chap.  399 ;  Roberts 
V.  Johnsim,  58  N.  Y.  613 ;  Bartholomew  v.  N,  Y.  C,  R,  R.  Co,, 
102  id.  613 ;  Seyholt  v.  K  F.,  L.  E.  (&  \V.  R.  R.  Co.,  95  id.  662 ; 
Breen  v.  iY.  T,  C,  cfe  //.  R,  R.  R.  Co,,  109  id.  297;  HoU 
brook's  Case,  12  id.  236;  WenzUek  v.  McCotter,  87  id.  125; 
Jackson,  v.  I^gyett,  7  Wend.  377 ;  Calvin  v.  Burnet,  2  Hill, 
620;  Mayor,  etc,,\.  Mason.  1  Abb.  Pr.  344;  Calyrove  v,H,  R. 
R,  Co,.  6Duer,  382,  412;  McCotter  v.  Hooker,  8  N.  Y.  497; 
S,  ib  S.  P,  R,  Co,  V.  Thatclier,  11  id.  102;  Leslie  v.  K.  L 
Co,.  63  id.  27.)  A  jury  is  not  bound  to  believe  the  testimony 
of  a  witness  on  a  controverted  question,  though  not  directly 
contradicted  or  directly  impeached.  {Elxcood  v.  W,  U.  T, 
Co.,  45  N.  Y.  553 ;  KohJ^r  v.  Adler,  78  id.  291 ;  Ka^an^ngh 
V,  Wilson,  70  id.  177;  StilweU  v.  Carpenter,  2  Abb.  [N.  C] 
257 ;  JV,  V.  cfe  B,  F,  Co,  v.  Moore,  18  id.  106 ;  Woclfharty. 
BerkKari.  92  N.  Y.  497 ;  Nicholson  v.  Conner,  8  Daly,  212  ; 
ErnM  V.  77.  R.  R,  R,  Co,,  38  N.  Y.  22.)  This  court  will 
not  send  a  case  back,  where  the  sole  defense  set  up  is  obvi- 
ously untenable.  {Edmonston  v.  McIj>od,  16  N.  Y.  543  ;  Foot 
V.  a:.  Ins,  Co.  61  id.  578;  Cajmm  v.  Thmnpson,  86  id.  418.) 
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Bradley,  J.  The  plaintiff  was  one  of  a  party  of  nine  per- 
sons who,  at  One  Hundred  and  Eleventh  street  in  the  city 
of  New  York,  entered  the  last  one  of  four  cars  constituting 
a  train  upon  the  Second  Avenue  Elevated  Railway,  oper- 
ated by  the  defendant,  and  when  the  train  stopped  at  Fifty- 
seventh  street  they  proceeded  to  alight  from  the  car.  Six  of 
them  had  done  so,  and  the  plaintiff,  next  following  them, 
was  about  stepping  from  the  car  when  the  train  suddenly 
started,  as  some  of  the  witnesses  say,  with  a  jerk,  and  she 
was  thrown  down  and  severely  injured.  She  brought  this 
action  to  recover  damages  for  the  injury  so  received,  which 
eke  charges  was  occasioned  solely  by  the  negligence  of  the 
defendant.  It  was  the  duty  of  the  latter  to  give  passengers 
a  reasonable  opportunity  to  leave  the  train  at  stations  where 
they  wished  to  alight.  The  conclusion  was  warranted  by  the 
evidence  that  no  fault  of  the  plaintiff  contributed  to  the 
injury.  And  as  the  train  and  its  movement  were  apparently 
under  the  control  of  the  employees  of  the  defendant,  the  pre- 
sumption was  permitted  that  the  failure  to  give  the  plaintiff 
the  opportunity  to  get  from  the  car  before  the  train  started, 
and  its  consequences  to  her,  were  attributable  to  the  negli- 
gence of  the  defendant.  {Breen  v.  N,  Y.  C,  cfe  IL  B.  R,  R, 
Co,^  109  N.  Y.  297.)  And  the  burden  was  cast  upon  the 
defendant  to  repel  such  presumption.  {Bawen  v.  N.  Y,  C, 
R.  R,  Co,,  18  N.  Y.  408 ;  Caldwell  v.  N.  J,  Steamboat  Co., 
47  id.  282.)  This  it  sought  to  do  by  proving  the  system 
and  the  manner  of  performing  the  service  of  running  its 
trains  as  applied  to  the  one  in  question,  and  by  giving  evi- 
dence which  it  was  claimed  tended  to  show  that  this  accident 
was  not  chargeable  to  any  fault  in  either.  This  was  a  train 
of  four  cars.  The  places  for  the  passengers  to  depart  from  it 
were  at  the  connecting  ends  of  th^  third  and  fourth,  second 
and  third,  and  first  and  second  cars ;  that  at  the  latter  place 
was  the  conductor,  and  at  each  of  the  other  places  mentioned 
was  a  brakeman,  whose  duties  respectively  at  stations  were  to 
open  the  gates  to  permit  the  egress  and  ingress  of  passengers, 
and  when  that  was  accomplished  to  close  the  gates  and  give 
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signals,  which,  when  transmitted  to  the  engineer,  it  was  hib 
duty  to  start  the  train  and  proceed  to  the  next  station.  This 
signal  was  given  by  means  of  a  bell-rope  located  near  the  roof- 
ceiling  of  the  cars,  and  extending  from  the  bell  on  the  engine 
to  the  place  where  the  rear  brakeman  was  stationed. 

The  system  required  the  latter,  when  tne  getting  oflf  and  on 
of  the  passengers  at  that  point  was  completed  at  a  station,  to 
give  the  signal  to  the  next  forward  brakeman,  whose  duty  it 
was  to  so  hold  the  rope  as  not  to  permit  the  signal  to  pass  him, 
and  when  he  closed  the  gates  under  his  control  to  transmit  the 
signal  by  two  pulls  of  the  cord  to  the  conductor,  whose  duty 
it  was  in  like  manner  to  receive  it,  and  when  he  closed  tlie 
gates  under  his  control  to  give  the  signal  to  the  engineer  to 
start  the  train.  In  this  instance  the  signal  was  given  by  the 
brakeman  between  the  second  and  third  cars  to  the  conductor, 
and  by  the  latter  to  the  engineer,  and  the  train  started  just  as 
the  plaintiff  was  proceeding  to  step  from  the  fourth  car  to  the 
station  platform.  The  brakeman  between  that  and  the  third  car 
testified  that  he  had  then  given  no  signal.  And  to  explain  the 
cause  of  the  signal  to  the  brakeman  between  the  second  and  the 
third  cars,  evidence  was  given  tending  to  prove  that  a  passenger 
standing  in  the  third  car,  about  the  time  the  train  stopped,  to 
steady  himself  caught  hold  of  the  bell-cord,  which  may  have 
had  the  effect  of  a  signal  to  the  brakeman  or  guard  at  the 
front  end  of  that  car,  and  caused  its  transmission  by  him  to 
the  conductor  and  thence  to  the  engineer.  The  last  mentioned 
brakeman  testified  that  he  did  receive  a  signal,  which  he  sup- 
posing came  from  the  rear  brakeman  transmitted  it  to  the  con- 
ductor. There  was  evidence  on  the  part  of  the  plaintiff 
tending  to  impeach  the  credibility,  as  a  witness,  of  the  last- 
mentioned  brakeman,  which  permitted  the  jury  to  conclude 
that  his  evidence  was  not  entitled  to  credit.  And  in  view  of 
that  question,  which  was  submitted  to  the  jury,  the  further 
question,  as  one  of  fact,  whether  any  signal  from  any  source 
in  the  rear  of  his  position  as  guard  was  received  by  him,  as  he 
testified,  was  also  submitted  to  them.  And  in  view  of  the  charge 
as  made  to  them  by  the  trial  court,  they  evidently  found  that  his 
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evidence  to  the  effect  that  he  did  receive  a  signal  was  not  true. 
This  was  warranted  by  the  evidence.  The  defendant's  coun- 
sel does  not,  on  this  review,  complain  of  the  submission  of 
that  question  of  fact  to  the  jury,  but  does  argue  that  the  court 
erred  in  the  refusal  to  charge  as  requested,  that  "  there  was  no 
proof  that  there  was  any  vice  in  the  system  of  communicating 
signals,  and  the  jury  are  not  to  consider  this  question."  Also 
that  "  there  is  not  a  particle  of  evidence  that  the  method  of 
fixing  the  bell-rope  was  not  the  best  method  of  fixing  it,  and 
the  jury  are  not  to  take  this  question  into  consideraticii."  These 
propositions  had  relation  to  the  fact,  if  so  found,  that  t>^e  sig- 
nal was  given  by  the  act  of  the  passenger  in  taking  hold  of 
the  rope,  which  the  jury  were  permitted  by  the  evidence  to 
find.  When  requested  to  charge  those  propositions  respect- 
ively, the  court  refused  except  as  charged,  and  exceptions 
were  taken.  The  court  had  charged  the  jury  that  if  they 
found  that  the  train  was  started  by  the  passenger  in  the  man- 
ner he  says  he  did  it,  then  the  defendant  was  not  negligent  and 
the  plaintiff  could  not  recover ;  but  if  on  the  other  hand  they 
found  that  the  train  was  not  started  by  the  passenger  in  that 
manner,  that  is  if  he  did  not  give  the  signal  to  the  brakeman, 
which  caused  the  latter  to  signal  the  conductor,  then  the 
defendant  was  negligent.  This  seems  to  have  fully  covered 
those  propositions,  which  the  court  was  so  requested  to  submit 
to  the  jury,  so  far  as  they  had  any  bearing  upon  any  question 
presented  at  the  trial.  They  could  have  no  consideration 
unless  the  jury  found  that  the  act  of  the  passenger  caused  a 
signal  to  the  brakeman  which  led  him  to  extend  it  And  the 
court  had  distinctly  charged  the  jury  that  if  tliey  so  found  the 
fact,  the  accident  was  without  fault  of  the  defendant  and  the 
plaintiff  could  not  recover.  This  covered  the  entire  purpose 
and  effect,  w^hicli  these  propositions  could  have  served  or  had 
given  to  them,  and  went  further  in  favor  of  the  defendant. 
So  that  their  finding  that  the  signal  was  caused  by  the  act  of 
the  passenger  in  taking  hold  of  the  bell-cord,  would  close 
further  inquiry  by  the  jury  and  require  them  to  find  a  verdict 
for  the  defendant.     The  defense  rested  upon  the  evidence 
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tending  to  prove  that  fact.  And  the  court  by  the  charge  gave 
to  tlie  defendant  the  full  benefit  of  it  if  the  jury  so  found  it. 
This  rendered  unimportant  the  inquiry  whether  defendant's 
system  of  service  was  unobjectionable  and  the  bell-cord  proj>- 
erly  located  or  placed  where  it  best  could  have  protection 
against  irregular  disturbance  and  with  a  view  to  the  safety  of 
passengers.  There  seems  to  have  been  no  opportunity  pos- 
sible for  the  defendant  to  be  prejudiced  by  the  refusal  of  the 
court  to  charge  further  than  it  had  already  charged  the  jury 
on  that  subject.  It,  therefore,  is  unnecessary  to  consider  the 
question  whether  the  defendant's  requests  should  otherwise 
have  been  granted. 

As  those  are  the  only  exceptions  urged  upon  our  attention, 
and  as  we  think  they  or  any  of  the  others  are  not  well  taken, 
the  judgment  should  be  affirmed. 

All  concur,  except  Haiqht  and  Paeker,  JJ.,  not  sitting. 

Judgment  affinned. 


Levi  P.  Rose,  Appellant,  v.  David  IIawley  et  al..  Respondents. 

plaintiff,  in  1848,  conveyed  to  the  town  of  Yonkers  a  tract  of  land  in  the 
village  of  Yonkers;  by  the  terms  of  his  deed  the  conveyance  was  upon 
the  condition  that  a  certain  portion  of  said  land  should  thereafter 
be  and  remain  a  part  of  a  street  named,'  and  never  be  used  for  any 
other  purpose,  and  that  the  residue  of  the  premises  conveyed  "shall 
forever  hereafter  remain  public  and  open  as  a  public  highway,  and 
that  no  house,  building  or  other  erection  whatsoever,  except  a  public 
monument,  shall  ever  be  built  or  erected  or  permitted  upon  the  said 
land,  or  any  part  thereof."  The  village  was  not  then,  but  was  afterward 
incorporated,  and  subsequently  was  incorporated  as  a  city,  and  vested 
with  the  rights  of  property  of  the  town.  (Chap.  831,  Laws  of  1855; 
chap.  866,  Laws  of  1872.)  In  an  action  of  ejectment  based  on  the 
ground  of  a  breach  of  said  conditions,  evidence  was  given  tending 
to  show  that  the  premises  in  question  were,  at  the  time  of  the  con- 
veyance, bounded  by  a  building,  which  w^as  afterward  taken  dow^u 
and  a  new  one  erected,  the  wall  of  which  encroached  about  sixteeji 
inches  upon  said  premises;  the  location  of  the  line  however  was  in 
dispute,  and  there  was  other  evidence  to  the  effect  that  there  was  no 
encroachment,  and  if  any  in  fact  existed,  it  did  not  appear  it  was  witli 
defendant's  knowledge.     It  also  appeared  that  an  area  on  the  south  'side 
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of  said  building  further  encroached  about  six  feet  upon  said  premises; 
that  said  area  was  covered  by  a  sidewalk  in  which  was  a  grating  and  a 
door  covering  a  stairway,  which,  when  open,  is  an  obstruction,  but 
when  closed  is,  with  the  grating,  flush  with  the  sidewalk.  It  did  not 
appear  that  the  door  had,  by  being  left  open,  been  an  obstruction. 
Held,  that  while  the  purpose  of  the  conditions  was  to  preserve  the 
use  of  the  premises  for  a  street  or  public  highway,  and  anything  erected 
upon  them  inconsistent  with  that  use  would  be  a  violation  thereof,  it 
could  not  be  assumed  that  what  is  usually  or  commonly  permitted  or 
required  in  streets  of  villages  and  cities  came  within  the  prohibition, 
and  the  construction  of  the  area  was  not  an  erection  upon  the  land  within 
the  meaning  of  the  conditions,  nor  was  it  rendered  so  by  use. 

Also,  /leldf  that  the  city  was  not  chargeable  with  notice  of  any  encroach- 
ment of  the  wall  of  the  building  upon  the  premises,  and,  conceding  it 
existed  as,  it  was  without  permission  or  knowledge  on  the  part  of  the 
city,  it  could  not  be  held  to  be  a  breach  of  the  condition;  that  to 
justify  such  a  claim  and  thereby  to  defeat  the  title,  it  must  appear  that 
the  encroachment  was  in  some  sense  permitted  by  the  city. 

The  ground  upon  which  the  title  of  a  grantee  may  be  defeated  and  a  claim 
of  forfeiture  supported,  as  for  breach  of  condition  subsequent,  must  be 
substantial  and  clearly  established. 

It  teenu,  the  duty  imposed  upon  the  municipal  authorities  was  that  of 
diligence  to  protect  the  premises  for  the  declared  public  use  and  against 
the  prohibited  invasion,  and  they  were  required  to  observe  that  of  which 
reasonable  diligence  would  advise  them  in  that  respect. 

It  seenm,  also,  that  a  grantor  of  property  for  a  specified  public  use,  may 
subject  the  title  to  liability  of  forfeiture  for  breach  of  a  condition 
expressed  in  his  deed. 

It  appeared  that  plaintiff  had  observed  the  erection  of  the  building,  the 

,  wall  of  whidi  it  was  claimed  encroached  on  the  reserved  premises  in 
1857;  that  he  knew  when  the  wall  was  rebuilt  in  1866,  and  protested, 
but  never  called  the  attention  of  defendant's  board  of  trustees  to  the 
matter.  ZfeW,  it  could  not  be  held  as  matter  of  law  that  he  waived  his 
right  to  assert  by  action  the  alleged  breach. 

(Argued  January  23,  1890;  decided  Fobrunry  2o,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  tlie  second  judicial  department,  made  July  1,  1887, 
which  reversed  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  trial  by  the  court  without  a  jury,  and  granted  a  new  trial. 

This  was  an  action  of  ejectment. 

On  December  80,  1848,  the  plaintiff,  by  a  deed  to  the  town 
of  Yonkers  in  the  county  of  Westchester,  expressing  a  con- 
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sideration  of  $700,  conveyed  a  ])areel  of  land  situate  in  the  vil- 
lage of  Yonkers  bounded  as  follows :  "  Beginning  at  the 
easterly  side  of  the  old  New  York  and  Albany  Post  road  at  the 
south-west  comer  of  the  piazza  of  a  new  brick  store  belong- 
ing to  said  Levi  P.  Rose,  and  nnniing  thence  along  the 
southerlv  side  of  said  brick  store  and  of  a  brick  wall  attached 
to  the  sawe,  south,  sixty -two  degrees  and  forty-five  minutes 
east,  sixty-three  feet  and  four  inches  to  a  comer  in  gaid  wall ; 
tlience  still  along  said  wall  north,  sixty-five  degrees  east, 
twenty  feet  to  the  most  easterly  comer  of  said  wall ;  thence 
south,  sixty-two  degrees  and  forty-five  minutes  east,  twelve 
feet  and  six  inches  to  the  westerly  side  of  a  new  street  known 
in  the  village  of  Yonkers  by  the  name  of  Academy  street ; 
thence  along  the  westerly  side  of  said  Academy  street  south, 
sixty-five  degrees  west,  one  hundred  and  three  feet  to  the 
north-easterly  side  of  another  street  known  in  the  \nllage  of 
Yonkers  by  the  name  of  Mechanic  street ;  thence  along  the 
same  north,  eighteen  degrees  and  thirty  minutes  west^  twenty- 
nine  feet  to  the  aforesaid  easterly  side  of  the  old  New  York 
and  Albany  Post  road  ;  and  thence  along  the  same  north, 
twenty-six  degrees  east,  forty-six  feet  to  the  place  of  begin- 
ning, containing  eighty-four  and  84-100  of  an  acre.  *  *  * 
excepting  and  reserving,  and  this  coveyanee  is  upon  the 
express  condition  that  the  strip  of  land  forming  part  of  the 
premises  above  described  and  being  twelve  feet  and  six  inches 
in  width  and  extending  along  the  said  Academy  street  shall 
hereafter  be  and  remain  a  part  of  Academy  street,  and  shall 
never  be  used  for  any  other  purpose  whatsoever.  And  also  that 
all  the  residue  of  the  said  land  hereby  conveyed  shall  forever 
hereafter  remain  public  and  open  as  a  public  highway,  and 
that  no  house,  building  or  other  erection  whatsoever  except  a 
public  monument  shall  ever  be  built  or  erected  or  permitted 
upon  the  said  land  or  upon  any  part  thereof." 

The  defendant  Hawley  afterwards  became  the  owner  of 
the  premises  adjoining  on  the  north  the  land  so  conveved. 
And  the  village  of  Yonkers  was  incorporated  as  a  city. 

This  is  an  action  of  ejectment  brought  to  recover  the  pos- 
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session  of  the  premises  on  the  alleged  ground  of  breach  of 
the  condition  in  the  grant  of  the  plaintifiP  to  tlie  town  of 
Yonkers. 

Further  facts  appear  in  the  opinion. 

Jainea  M\  Hunt  for  appellant.  The  findings  of  fact  made 
by  the  trial  judge  cannot  be  questioned,  if  the  case  contain 
any  evidence  to  support  the  same.  (Code  Civ.  Pro.,  §$^  1818, 
1338 ;  Lewu  v.  Barton,  106  N.  Y.  70,  78 ;  Prosser  v.  T. 
First  N,  B,,  Id.  077 ;  R.  Z.  B,  Co.  v.  Roach,  97  id.  378.) 
There  is  evidence  to  support  each  finding  of  fact  made  l)y 
the  trial  judge.  {Merritt  v.  C.  C.  Co.,  114  N.  Y.  216,  220 ; 
Servisfi  v.  McDonnell,  107  id.  265  ;  WeUlngUm  v.  Morey,  90 
id.  656 ;  Voae  v.  Cochroft,  44  id.  422  ;  Dplaney  v.  BreU,  51 
id.  78;  Cruger  v.  McLaury,  41  id.  227;  Pont  v.  ^Ye^l,  115 
id.  361,  376 ;  Avery  v.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  106  id. 
142.)  The  motions  made  at  the  trial  to  dismiss  plaintiffs  com- 
plaint and  for  a  non-suit  were  properly  denied.  {Moore  v. 
PitU,  53  N.  Y.  85,  89,  92 ;  CoUnuw  v.  Beadi,  97  id.  545, 
553,  554;  1  R.  S.  748,  §  2;  3  id.  2205,  §  2 ;  GhUdv.  Chap- 
peU,  9  N.  Y.  246  ;  Bank  of  Utiea  v.  Mersereaii,  8  Barb. 
Ch.  528,  567  ;  Syiiith  v.  BabcocJc,  36  N.  Y.  167,  168  ;  Hoay 
V.  Hoag,  35  id.  469  ;  Prevot  v.  Lawrence,  51  id.  219,  222 ; 
Iletzel  V.  Barber,  69  id.  1,  15;  Whiting  v.  Edmunds,  94  id. 
309,  312,  318,  814 ;  Gray  v.  BUnchard,  8  Pick.  284 ;  Jackr 
son  V.  Ci^sler,  1  John.  Cas.  125 ;  Shepherd's  Touchstone, 
117  ;  Lam^yy  v.  Ganong,  9  N.  Y.  24;  Tinkham  v.  E.  R.  Co., 
53  Barb.  393  ;  2  Wash,  on  Real  Property  [8d  ed.]  16  ;  Mil- 
ler V.  Piatt,  5  Duer,  272 ;  Ludloic  v.  N.  Y.  cfe  //.  R.  R.  Co., 
12  Hun,  440,  446 ;  Bigelow  on  Estoppel,  4S4  ;  N.  Y.  R.  Co., 
v.  Roth^ry,  107  N.  Y.  310  ;  Uline  v.  N.  Y.  C.  d'  11.  R.  R.  R. 
Co.;  101  id.  98;  Code  Civ.  Pro.  §§  447,  1516,  1517;  Old 
Code,  §  118 ;  Mahady  v.  B.  R.  R.  Co.,  91  N.  Y.  148;  Jacolh 
son  V.  Andreas,  7  Wend.  152 ;  Laws  of  188(>,  chap.  245  ; 
Plmnh  V.  Tubhs,  41  N.  Y.  442 ;  Mott  v.  Palmer,  1  N.  Y. 
564,  569;  CanfieU  v.  Ford,  28  Barb.  836;  R.  S.  chap.  13, 
§  2 ;  Laws  of  1888,  882;  Coster  v.  Peters,  5  Robt.  192,  202 ; 
SicKELs  —  Vol.  LXXIII.         64 
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Vaii  V.  Z.  /.  a.  R.  Co.,  106  N.  Y.  283 ;  Atl^ntw  Dock  Co. 
V.  Leavitt,  54  id.  35  ;  Spaulding  v.  Ilallenbeck,  35  id,  206 ; 
Maynard  v.  Maynard,  4  Edw.  Ch.  711,  716 ;  Jackson  v. 
AUen,  3  Cow.  220 ;  Post  v.  Weil,  8  Hun,  418  ;  G'dheH  v. 
Z^^^^r,  38  N.  Y.  165,  168;  CV-a^  v.  Wells,  11  id.  315,  320 ; 
Strong  v.  City  of  Brooklyn,  68  id.  1-10  ;  Bradstreetw  Cl^rke^ 
12  Wend.  602,  677  ;  TyUr  v.  Iffiidorn,  46  Barb,  455-456  ; 
48  ^^.  Y.  671  ;  1  K,  S.  H04,  ^S  2r>,  505;  Tavlor  im  Landl.  &r 
Ten.  332;  R4>«eoe  on  PeTial  Ac*t,  4^7;  Coe  v.  Ohiy,  5  Bing. 
440  ;  Tr^dl  v.  Grmujer^  8  N.  Y.  118;  17/?*  Itvnm^'faer  v,  *5*7i- 
gerhnd,  26  jd.  587;  C^^kK^  Civ,  Pro.  chap.  4,  ^^  362.  376 ;  Stnrf/i?^ 
V.  ParkhurHl,  is  J,  Ar  S.  3f)6;  LW-Jirrl  y,  l^lrMa^/^  36  Barb, 
386;  jI/.  ^  rW///vA  V.  Broirtnrefl,  5  Ilnn,  466;  3/iIUt  y, 
Pliftf,  5  Dut^r,  272  ;  lfW7^  v.  .^*/;/r^  1  Ilnii,  4J^1  ;  TyUr  v. 
Ilfidorn^  40  Barb.  431* ;  48  N.  \  .  671 ;  dffjgfr  v.  Lanfthtg^  **4 
N.  Y.  417,  430;  T7m  J^enssehttrw  Btunng^r^  39  id.  9,  l^i; 
5*^7*-/^  V.  Shaw,  51>  iil  4ti,  40  ;  Pf^rter  v.  Mi-Onjih,  9  J .  &  S, 
104 ;  M,  E.  Ch.  V.  BrowndK  Ti  Hnii,  466  ;  Bih^y.  Johnmn.  B4 
N.  Y.  235,  242  ;  Khk  v.  Smith.  \^  Wheat.  24 K  2SS  ;  48  N.  Y. 
671 ;  Branfh't*  \\  Mnr^hiflly  1  Caiiiet*,  394 ;  B^rhanh  v.  Wyekq^^ 
67  N.  Y.  13U,  133;  S.  K  /:  O,  Amjlmn  \\  City  of  Ttxn/, 
76  id.  108,  114;  Popt^  v.  Ilnnmer,  74  id.  240,  245;  Cnie 
Cir.  Pro.  %%  369,  371;  Ilpimmjh  \\  AV/v^i/^,  60  K  Y.  430, 
433;  Frf^m-h  v,  Carhari,  I  id.  96;  I*^r/^,^^  v,  fh  Bof/ert,  5^ 
id.  527,532;  /Vrj/v/  v.  CnrhrHu.  3S  id.  Ul  ;  .1/^./  v.  T^n 
<yf/^/*^r,  36  id.  513:  Wikhm  w  htm^  37  Barb,  247,  249; 
Becker  V,  Vffn  Vidkf'fihfirgft^  29  if).  322 ;  Jurkmm  v,  Amlretrs,  7 
Wend."157,  ir»8;  C  />.  .¥.  ^V.  v.  If.  y.  fV,  37  linn,  9,  12; 
108  N.  Y.  631  ;  //a^hroif^'k  w  finrham^  42  llun,  376,  3811; 
mint  V,  N.  T,  a  d^  //.  B.  B.  B.  Co.,  101  N.  Y.  98,  111.  119  ; 
£vrf'  ingh  a  m  v.  Vf.t  ft  dt-rh  i/t,  1 2  I  f  n  n ,  7  5  ;  /?  rt^ft^er  v ,  ./^n  n  lu  yj?, 
3  Abb.  Pr.  24(J  ;  Bradfv.  Vhitrrh,  UU  N.  Y.  5a7 ;  Gorham 
\\  ftinis^  105  id.  87.)  No  error  was  made  in  tbe  niling^  of 
tbe  trial  jndge  on  flie  adniijssion  of  evidence.  [Hehherd  v. 
IIawjhian,li\lS,Y.:A,  511;  Murdoek  v.  Giiehrist,  52  id, 
242,247;  Tiemeyer  y,  Tifnitpmi,  ^  \A.  616,  523;  Qidmhy 
y.Strams,  90  id.    664 1  1   (Treenl.  on  Ev.  §  277;  Cohmm 
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V.    Man.  B.   L    Co.,   94  N.   Y.  229 
SUmas,  97  N.  Y.  364;  Quinny.  IMyyc 
Miller  v.  Montgomery,  78  id.  282,  286 
82  id.  339,  347 ;  PUtner  v.  PUtner, 
CampheU,  79  id.  625  ;  Bhcmenthal  v.  .  . 
Y.   558,   561;  Lewis  v.   Merritt,  98 
Havefis,  101  id.  427,  433 ;  Ilam  v.   T  ! 
271 ;  Samdf(yrd  v.  ElUthcrrpe,  95  id.  52 
104  id.  163.)    Plaintiff's  motion  to  amei  I 
(Code  Civ.  Pro.  §  723;  Price  v.  B^  • 
Tlwrris  v.   Tumhridge,   83  id.  92,  91  1 
judgment  by  the  General  Term  upon  q  i 
have  been  erroneous.     {Cox  v.  James,  • 
Perrine  v.  Hotchkiss,  2  T.  &  C.  370,    1 
Cornish  v.   Graff,  36  Hun,  160,  162 ;  - 
39  id.  193,  195;  Reese  v.  Boese,  94  id.  <  i 
107  id.  531 ;  Getiet  v.  City  of  Brooklyn 
Baird  v.  Mayor,  etc.,  96  N.  Y.  567;  Lt 
70,  73 ;  Porter  v.  ASrwi^A,  107  id.  531.) 

Theodore  Fitch  for  David  Ilawley  an  I 
Neither  Farrington  Hall,  erected  in  185  1 
ing,  erected  on  the  same  foundation   i ! 
encroached  on  the  land  conveyed  by  the 
of  Yonkers.     The  findings  of  the  cour: 
effect  that  those  buildings  did  so  encn; 
which  the  General  Term  judgnient  of 
{Mann  v.  Taylor,  4  Jones  [K  C],  272; 
5  id.  322  ;  Massey  v.  BiUisU,  2  Iredell, 
principle  that  less  material  and  doubt:' 
description  of  a  deed  must  be  subordinal 
certain  and  material  in   giving  effect  tc 
parties,  and  that  monuments  control  dii 
Olcott,  101  N.  Y.  155  ;  Brockman  v.   /; 
3  Washb.  on  Real  Propei-ty,  403  ;  Jacks^ 
217;  Buffalo,  N.   Y.  c6  E.  R.  R.  Co. 
348  ;  Robinson  v.  Klnne,  70  id.  154.)     I 
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in  his  claims  of  au  encroacliment  it  would  not  constitute  a 
breach  of  the  condition  of  his  deed  to  the  town  of  Yonkers. 
{In  re  Tild^i,  98  N.  Y.  484,  448  ;  3IoGrifffn  y.  Co/toeSy  74  id. 
387  \JIqf7nan  v.  ^tn<i  Ins,  Co.,  32  id.  412  ;  Coffin  v.  Rey- 
nolds,  37  id.  640 ;  PatUn  v.  N.  Y.  ik  K  R.  R.  Co.,  3  Abb. 
[K  C]  313,  314;  3  Washb.  on  Real  Prop.  6;  McEelway 
V.  Seymour,  5  Dutch.  322;  2  Wash,  on  Real  Prop.  [4th 
ed.]  8 ;  Black^ton^  Bank  v.  Davis,  21  Pick.  42 ;  Tudor's  L. 
C.  on  Real  Property,  860;  Bramdon  v.  Robinson,  18  Ves. 
429 ;  Craig  v.  Wells,  11  N.  Y.  32 ;  HiU  v.  PriesHy,  52  id. 
635  ;  Ahhott  v.  Curran,  98  id.  665  ;  Lyo^i  v.  Hersey,  103  id. 
264 ;  Vail  v.  Z.  I.  R.  R,  Co,,  106  id.  283  ;  Daryea  v.  Mayor, 
etc.,  96  id.  477;  Bennett  y.  Culver,  97  id.  250,  296;  1  R.  S. 
699,  §  2.)  The  city  of  Yonkers  cannot  be  said  to  have  "  per- 
mitted "  tlie  alleged  encroachment  within  the  meaning  of  the 
clause  of  the  deed  in  question.  {Duryea  v.  Mayor,  etc.^  96 
?f .  Y.  477 ;  St.  Vincents'  Hospital  v.  City  of  Troy,  76  N. 
Y.  109.)  The  acts  and  omissions  of  the  plaintiff  constituted 
an  acquiescence  and  waiver  whicli  amount  to  an  estoppel  of 
his  alleged  claim,  and  the  finding  of  the  court  at  the  trial,  that 
Any  forfeiture  wrought  had  not  been  waived,  was  erroneous. 
{Ludlow  V.  H.  Y.  cfe  //.  R.  R.  Co.,  12  Barb.  440 ;  Cook  v. 
St  PauVs  Church,  67  N.  Y.  594;  Willnrd  v.  Henry,  2  N. 
H.  120;  69  N.  Y.  594;  2  Wash,  on  Real  Prop.  12.)  Plaintiff's 
rights  accruing  from  a  breach  of  the  condition  were  absolutely 
barred  by  the  Statute  of  Limitation,  and  the  refusal  of  the 
court  to  find  defendants'  requests  to  that  effect  was  error. 
(Code  Civ.  Pro.  §§  365,  367 ;  Malone  on  Real  Prop.  259 ; 
Wood  on  Lim.  354 ;  Code,  §§  369-372,  415 ;  Fost^ir  v.  H.  E. 
Co.,  9  Barb.  287;  3  Wash,  on  Real  Prop.  144;  Wood  on 
Lim.  509  ;  Brad  street  v.  Huntington,  5  Pet.  402 ;  Porguarl 
V.  Smith,  6  Pick.  172 ;  Angell  on  Lim.  §  263  ;  Duryea^  v. 
SIhafer,  55  N.  Y.  446;  Jackson  v.  Woodruff,  1  Cow.  286; 
Crary  v.  Goodman,  22  N.Y.  175  ;  Bliss  v.  Johnson,  94  id.  235  ; 
Driggs  v.  Phillips,  103  id.  77.)  It  was  error  for  the  trial  court 
not  to  grant  defendants'  motion  to  dismiss  the  complaint,  as  it 
united  in  the  same  action  different  rights  and  causes  of  action 
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which  could  not  properly  be  joined.  (Code  Civ.  Pro.  §  484 ; 
Leroy  v.  Shaw^  2  Diier,  620.)  It  was  contrary  to  the  statute  to 
enter  any  judgment  herein  except  for  a  dismissal  of  the  com- 
plaint in  favor  of  the  defendant.  (Code  Civ.  Pro.  §  1518.)  The 
findings  of  the  court  at  Special  Term,  that  the  deed  from  Far- 
rington  to  Kadf ord,  or  the  deed  from  Kadford  to  Hawley,  did 
not  convey  all  the  land  formerly  covered  by  Farrington  Hall,  or 
now  covered  by  the  Kadford  building,  was  untirely  untenable. 
(3  Wash,  on  Real  Prop.  [4th  ed.]  380.  The  court  erred  on 
the  trial  in  permitting  the  plaintiff  to  give  evidence  in  his  own 
behalf  as  to  a  personal  communication  between  witness  and 
Farrington  and  Radford,  from  whom  the  defendant  Hawley 
derives  his  title,  and  both  of  whom  are  dead.  (Code.  §  829 ; 
Pope^.  AUen,  90  N.  Y.  298.) 

Joseph  F.  Daly  for  the  city  of  Yonkers,  respondent. 
Monuments  always  control  courses  and  distances,  because 
grants  are  supposed  to  be  made  with  reference  to  an  actual 
view  of  the  premises.  ( Wendell  v.  People^  8  Wend.  183 ;, 
Jackson  v.  Freer^  17  John.  29 ;  Martiiv  v.  Olcott,  101  N.  Y. 
152  ;  3  Washb.  on  Real  Prop.  407.)  The  sidewalks  and  areas 
are  not  breaches  of  the  condition  contained  in  the  deed  from 
plaintiff  to  the  town  of  Yonkers.  (3  Kent's  Com.  432  ;  Lahr 
V.  M.  E.  R.  R,  Co.,  104  K  Y.  268,  292.)  Plaintiff's  remedy 
is  barred  by  the  Statute  of  Limitations.  {Tyler  v.  Ileidorn, 
46  Barb.  439,  454 ;  JacJc^on  v.  Schoonmaker,  4  Johns.  390, 
399;  Jackson  v.  Cairns,  20  id.  301,  306;  Grim  v.  Dyar,  3 
Duer,  354,  359 ;  Eoimn  v.  Kelsey,  18  Barb.  484,  488 ;  Ran- 
dall V.  Rauh,  2  Abb.  Pr.  307,  313 ;  Angell  on  Lim.  §  369 ; 
Driggs  v.  Phillips,  \QZ  K  Y.  77;  S.  F.  O.Asyhim  v.  City 
of  Troy,  76  id.  114.)  The  Special  Term  erred  in  refusing  to 
find  "  that  the  city  of  Yonkers  never  gave  permission  to  the 
defendant  Hawley,  or  to  his  grantors,  or  any  other  person,  to 
erect  upon  the  premises  described  in  the  deed  of  Rose  to  the 
town  of  Yonkers,  any  house,  building,  or  erection  of  any  kind 
whatsoever."  {Requa  v.  City  of  Rochester,  45  N.  Y.  129 ;; 
Hume  V.  Mayor,  etc,,  74  id.  276 ;    Todd  v.  City  of  Troy,  61 


510  Ko8E  V,  IIawley  et  aL  [Feb., 


Opinion  of  the  Court,  per  Bradley,  J. 


id.  509;  Bart  v.  Brooklyn,  36  Barb.  229.)  Neither  the  town, 
village  or  city  of  Yonkers,  nor  the  authorities  of  either  of 
them,  could,  by  any  act  or  omission  of  theirs,  give  permission 
to  obstruct  the  public  highway,  nor  could  any  omission,  or  even 
express  act,  work  a  forfeiture  of  the  land  in  question. 
<1  K.  S.  337 ;  Peoph  v.  Kerr,  27  N.  Y.  188 ;  S.  V.  O.  Asy- 
him  V.  Tray,  76  id.  109;  Milhmi  Y.Sharp,  27  id.  611; 
Peoph  V.  Ker7\  27  id.  188;  2  Dillon  on  Mun.  Corp. 
660.)  The  property  being  held  by  the  city  of  Yonkers, 
not  as  proprietor  of  the  land,  but  only  in  trust,  for 
the  use  of  the  inhabitants  in  Yonkers  and  elsewhere,  as  a 
highway,  the  plaintiff  cannot  maintain  an  action  for  ejectment 
against  the  city  of  Yonkers,  even  if  the  court  should  find  as  a 
matter  of  fact  that  the  condition  contained  in  the  deed  was 
violated.  (2  Dillon  on  Mun.  Corp.  650, 653,  655,  664 ;  CkildY, 
Chappdl,  9  N.  Y.  246;  Cmoenhai^en  v.  Brookiyn,  38  Barb.  9; 
Strong  v.  City  of  Brooklyn,  68  N.  Y.  1.) 

(rratz  Nathan  for  William  Radford,  respondent.  Radford 
acquired  title  to  the  property  in  question  by  the  deed  given 
to  him  by  the  sheriff.  ^NicoU  v.  N.  T.  A  E.  B  B,  Co,,  12 
N.  Y.  121 ;  Towh  v.  Remsen,  70  id.  303 ;  Payne  v.  Be<iJ,  4 
Denio,  405  ;  Sprinystun  v.  Schermerhom,  12  Johns.  361 ; 
Sheridan  v.  Bouse,  4  Abb.  Ct  App.  Dec.  218 ;  Smith  v. 
Scholtz,  68  N.  Y.  41.) 

Bradley,  J.  The  nature  and  purpose  of  the  conveyance 
by  the  plaintiff  to  the  town  of  Yonkers  were  to  devote  the 
premises  to  the  use  of  the  public  for  a  highway.  In  accepting 
the  deed,  the  town  assumed  the  duty  of  observing  the  trust. 
This  duty  was  due  to  the  public  for  whose  benefit  the  con- 
veyance was  made,  which,  in  practical  effect,  dedicated  to  it 
the  easement  protected  by  title  in  the  town  and  guarded  by 
the  terms  of  the  grant  The  then  unincorporated  village 
was  afterward  incorporated  (Laws  of  1855,  chap.  331),  and 
later  as  a  city  (I^aws  of  1872,  chap.  866),  and  vested  in  it 
were  all  rights  of  property,  real  and  pei-sonal,  of  the  village 
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or  town  of  Yonkers.  (Id.  tit  II,  §  2.)  The  city  thereupon 
assumed  the  same  relation  to  the  plaintiff's  conveyance  that 
the  town  took  by  it.  When  the  deed  was  accepted  by  the 
town  the  granted  land  became  a  highway,  and  the  grantee 
could  not,  nor  could  its  successor,  lawfully  appropriate  it  to 
any  other  purpose.  They  respectively  held  it  in  trust  for 
such  use.  The  power  thus  qualified  arose  from  the  restric- 
tion in  the  deed.  And  the  effect  is  the  same  in  that  respect, 
whether  such  restriction  be  treated  as  a  covenant  or  condition 
subsequent  The  latter  is  not  favored  in  law,  and  to  support 
it  as  such  it  must,  by  the  terms  used  and  the  apparent  cir- 
ciunstances,  clearly  appear  to  have  been  so  intended  by  the 
parties.  (4  Kent's  Com,  129 ;  Oraiff  v.  Wells,  11  N.  Y.  315  ; 
J^ogt  V.  WeUj  115  id.  361.)  There  is  no  reason  why  a  grantor 
in  a  conveyance  of  property  for  a  specific  public  use,  may  not 
subject  the  title  to 'liability  to  forfeiture  for  breach  of  a  con- 
dition expressed  in  the  deed.  He  has  in  the  deed  in  question 
used  apt  words  to  express  such  right  It  must,  therefore,  we 
think,  have  been  the  intent  of  the  plaintiff  to  convey  the  title 
to  the  premises  subject  to  be  defeated  by  breach  of  the  con- 
dition subsequent,  if  he  elected  in  such  event  to  exercise  his 
right  of  forfeiture.  He  seeks  to  do  so,  and  the  question  arises 
whether  his  action  has  the  support  of  breach  of  the  condition. 
At  the  time  oi  the  conveyance  the  premises  in  question  were 
bomided  on  the  north  by  a  brick  store  erected  by  the  plaintiff 
the  year  before,  extending  from  the  then  New  York  and 
Albany  Post  road,  now  Broadway,  west  about  fifty  feet,  and 
from  its  rear  by  a  wall  on  the  same  line  for  some 
distance  further.  The  plaintiff  conveyed  that  store  property 
to  one  Barry  by  deed  bearing  even  date  with  that  to  the  town, 
and  afterward  it  was  conveyed  to  one  Farrington,  who,  in 
185Y,  took  down  the  stoiie  and  erected  upon  that  lot  and  land 
north  of  it,  belonging  to  him,  a  building  known  as  Farrington 
Hall.  This  building  stood  until  in  January,  1866,  when 
it  was  burned  down,  except  the  north  wall,  and  another  one 
erected  on  the  same  ground  by  William  Radford  who  had 
become  the  owner  of  it     This  was  known  as  Radford  Hall. 
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The  defendant  Hawley  afterward  became  the  owner  of  the 
property. 

The  trial  court  found  that  the  Radford  hall  encroached  upon 
the  premises  conveyed  to  the  town  of  Yonkers  at  the  west  end 
on  Broadway  one  foot  and  thirty-se ven-one-hundredths  of  a  foot, 
and  on  the  east  end  two  inches.  The  length  of  that  side  of 
the  building  is  sixty-four  feet.  The  court  also  found  that  an 
area  on  the  south  side  of  the  building  further  encroached  upon 
the  premises  m  question,  in  which  is  a  stone  stairway  leading 
l>elow,  and  that  the  souith  wall  of  the  area  is  one  and  one-third 
foot  thick,  eight  feet  high  and  sixty-four  f eetJong ;  that  around 
the  area-way  and  about  six  feet  from  the  south  boundary  of  the 
building,  from  November,  1864,  to  January,  1882,  an  erection 
above  the  surface  of  the  ground  enclosed  the  area-way,  and 
over  it  were  gratings  and  a  cellar-door,  which  when  open  was  an 
obstruction.  This  area  is  below  the  surface  of  the  ground, 
al)out  eight  feet  deep  and  is  four  feet  wide  from  the  building 
to  the  wall,  which  is  also  substantially  below  the  surface  of  the 
street ;  the  gratings  are  flush  with  the  walk,  also  the  cellar-door 
when  closed.  And  over  the  area  is  a  regular  sidewalk  for 
footmen,  for  which  purpose  it  is  used.  It  is  not  inconveniently 
above  the  surface  of  the  street  for  a  sidewalk,  nor  does  it 
appear  that  the  door  over  the  stairway  below  has,  by  being 
open,  been  any  obstruction  to  the  use  of  the  sidewalk.  That 
this  area  occupies  land  conveyed  by  the  plaintiff  to  the  town 
is  not  questioned.  The  requirement  by  the  deed  is  that  this 
land  "  shall  forever  hereafter  be  and  remain  public  and  open 
as  a  public  highway,  and  that  no  house,  building  or  other 
erection  whatever  except  a  public  monument  shall  be  built  or 
erected  or  permitted  upon  "  it.  This  is  to  have  a  reasonable 
construction  and  will  not  be  extended  by  inference.  The  pur- 
pose of  it  appears  to  have  been  to  preserve  the  use  of  the 
premises^for  a  highway  or  a  public  street,  and  anything  erected 
upon  them  inconsistent  >^dth  that  use,  would  violate  the  appar- 
ent design.  But  it  cannot  be  assumed  that  what  is  usually  or 
commonly  permitted  or  required  in  streets  of  villages  or  cities, 
came  within  the  prohibitory  provision  of  the  deed.      It  would 
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not  be  reasonable  to  give  it  the  effect  to  deny  the  erection  of 
lamp-posts  above,  and  the  construction  of  sewers  and  the  lay- 
ing of  water-pipes  beneath  the  surface.  Sidewalks  are  essen- 
tially within  and  part  of  a  street  or  highway  in  villages  and 
cities,  and  constitute  one  of  its  legitimate  uses  for  the  purpose 
of  travel  upon  the  street.  The  maintenance  of  the  sidewalk 
is  clearly  no  breach  of  the  condition.  It  is,  however,  urged 
that  the  outer  wall  of  the  area  is  an  erection  upon  the  land  in 
contravention  of  tlie  provision  of  the  deed.  It  is  below  the 
surface,  and  the  sidewalk  rests  upon  it.  So  far  as  relates  to 
the  support  of  tlie  walk,  it  is  not  important  whether  it  be  eight 
feet  or  one  foot  in  height  from  its  base.  It  is  true  that  the 
area  was  made  to  supply  light  to  the  basement  of  the  building 
by  means  of  the  gratings  in  the  walk,  and  thus  it  results  bene- 
ficially to  the  occupant,  but  that  does  not  render  it,  nor  is  it 
necessarily  inconsistent  for  that  reason  with  the  use  of  the 
walk  as  part  of  the  street.  It  was  in  view  of  the  public  con- 
venience in  the  use  of  the  premises  as  a  street  or  highway,  and 
to  guard  those  rights  in  that  respect  that  it  must  be  assumed 
the  condition  was  inserted  in  the  conveyance.  And  any  other 
use  not  inconsistent  with  such  purpose,  nor  within  the  terms 
of  the  inhibition,  is  not  necessarily  denied  to  the  grantee  by  it. 
(2  Wash,  on  Real  Prop.  6 ;  La/nffdon  v.  Middagh,  2  Alb.  L.  J^ 
70 ;  Broadway  v.  Stat^,  8  Blackf .  290 ;  Southard  v.  Central 
a.  R.  Co.,  26  N.  J.  L.  18;  McKelwayY.  Seymour,  29  id. 
321.)  The  ground  upon  which  may  be  defeated  the  title  of  a 
grantee,  and  which  will  support  a  claim  for  forfeiture  as  for 
breach  of  condition  subsequent,  must  be  substantial  and  clearly 
established.  {Chapin  v.  School  Dist,  35  N.  H.  445  ;  Iladley 
V.  Hadley  Mfg.  Co.,  4  Gray,  140.) 

The  construction  of  the  wall  of  the  area  was  not,  nor  was 
the  area  an  erection  upon  the  land  within  the  meaning  of  the 
condition.  Nor  was  it  rendered  so  by  the  use  of  it.  When 
the  Farrington  hall  was  erected  in  1857,  the  area  was  first 
constructed.  The  streets  there  were  then  under  the  control 
of  the  constituted  authorities  of  the  village  of  Yonkeirs,  as 
they  also  were  when  the  hall  was  reconstructed  by  Radford  in 
SiGKELs— Vol.  LXXIIL        65 
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1866.  It  may  be  assumed  that  tliis  area  was  there  with  the 
pennission  or  consent  of  the  village.  It  is  not  uncommon 
when  the  legal  title  is  held  in  trust  for  the  public  use,  for 
municipal  permission  to  be  given  to  make  like  areas  in  streets 
of  villages  and  cities  adjacent  to  buildings  where  are  needed 
sidewalks  by  which  the  areas  are  covered,  and  thus  form  no 
inconvenience  or  interruption  to  use  by  the  public.  The  village 
and  city  of  Yonkers  were  chargeable  with  notice  of  the  con- 
dition in  the  plaintiflPs  deed,  through  which  the  public  acquired 
the  right  to  use  this  land  as  a  street.  And  while  it  may  be 
assumed  that  the  municipal  authorities  were  advised  that  tliis 
area  extended  into  the  land  so  conveyed,  it  is  diflScult  to  assume 
that  they  had  notice  that  the  halls  erected  in  1857  and  1866 
enwoached  upon  the  land  in  question.  The  fact  appears  by 
the  evidence,  and  was  found  by  the  court,  that  the  Radford 
hall  was  erected  on  the  same  foundation  as  the  Farringt-on 
hall.  The  question  whetlier  their  south  wall  was  to  any  extent 
south  of  the  line,  was  a  closely  contested  one  by  conflicting 
evidence.  One  witness  who  had  lived  there  fifty  years,  a  civil 
engineer,  surveyor  and  architect,  who  made,  early  and  later, 
many  surveys  there,  testified  that  the  south  wall  of  the  two 
halls  was  located  in  the  same  place  as  was  tlie  south  wall  of 
the  plaintifFs  store  at  the  time  of  his  conveyance  to  the  town ; 
that  he  was  the  architect  who  made  the  plan  and  specifications 
for  the  Farrington  hall ;  that  it  was  erected  accordingly,  and 
that  the  south  wall  was  no  furtlier  south  than  that  of  the 
plaintifFs  store,  which  had  been  taken  down  for  the  purpose 
of  erecting  tlie  hall  on  that  and  land  adjoining  on  the  north  of  it. 
And  tlie  party  wlio  had  charge  of  the  work  of  erecting  that 
building  testified  that  he  did  it  according  to  the  lines  f  uraished 
liim  by  the  architect.  It  appears  that  before  the  brick  store 
referred  to,  which  the  plaintiff  had  owned,  was  torn  down,  the 
north  wall  of  a  store  further  north  was,  to  make  it  a  party- 
w^all,  increased  in  thickness  from  eight  to  twelve  inches,  mak- 
ing the  center  line  of  the  old  wall  the  center  line  of  the  party- 
w^all,  which  became  the  north  wall  of  tlie  Farrington  hall.  It 
continued  to  stand,  and  was  made  and  still  remains  the  north 
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wall  of  tlxe  Eadford  hall.  The  surveyor,  before  referred  to, 
also  testified  that  before  the  Rose  store  was  torn  down,  and 
both  before  and  after  this  nortli  wall  was  increased  in  thick- 
ness, he  made  measurements  from  it  to  the  south  side  of  the 
Rose  store ;  that  prior  to  that  increased  thickness  of  the  wall, 
the  distance  from  its  north  side,  south  to  the  south  side  of  the 
Rose  store  on  the  Broadway  end,  was  forty-seven  feet  and  two 
inches,  and  after  it  was  made  a  party-wall  the  distance  was 
two  inches  more.  And  that  he  has,  since  the  erection  of  the 
Radford  hall,  made  the  measurement,  and  the  distance  is  forty- 
seven  feet  f o.ur  inches,  the  same  as  it  was  from  the  same  point 
at  the  party-wall  to  the  south  side  of  the  Rose  store,  or  what 
is  the  same  thing,  the  north  line  of  the  land  in  question.  On 
the  other  hand,  two  civil  engineers  and  surveyors  appear  to 
Lave  made  measurements  from  other  points,  having  reference 
to  descriptions  in  deeds,  and  the  location  of  monuments  in  that 
locality,  to  the  north-west  comer  and  the  north  line  as  thus 
ascertained  of  the  premises  in  question,  and  the  result,  to  which 
they  testify,  is  that  the  Radford  hall  encroaches  at  west  end 
on  Broadway  about  sixteen  inches,  and  at  the  east  end  at  or 
near  Academy  street,  now  Palisade  avenue,  two  inches.  This 
conflicting  evidence  is  referred  to  in  support  of  the  suggestion 
before  made,  to  the  effect  that  it  was  not  apparent  that  the 
village  and  city  authorities  had  notice  of  the  alleged  encroach- 
ment ;  and  that  there  was  opportimity  for  much  doubt  upon 
the  subject,  further  appears  by  the  diverse  views  of  the  trial 
court  and  the  General  Term  of  the  fact  in  that  respect,  as  rep- 
resented by  the  evidence ;  while  the  former  found  the  fact  with 
the  plaintiff,  the  view  of  the  General  Term  was  that  the 
weight  of  evidence  was  decidedly  the  other  way. 

The  court  made  no  finding  on  the  question  of  knowledge 
or  notice  of  the  village  or  city  of  any  encroachment  of  the 
building,  and  refused  to  find  that  the  town,  village  or  city 
never  gave  permission  to  the  defendant  Hawley  or  his  grantors, 
or  any  other  person,  to  erect  upon  the  premiges  any  building 
or  other  erection ;  and  exception  was  taken  to  such  refusal. 
Motion  was  made  to  dismiss  the  complaint  on  that  and  the 
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further  ground  that  neither  the  town,  village  or  city  of  Tonkere 
was  responsible  for  the  encroachment,  assuming  it  to  be  such, 
of  the  hall  on  the  small  portion  of  the  land  in  question  ;  and 
that  it  did  not  appear  that  either  had  any  knowledge  of  such 
encroachment.  Exception  was  taken  to  denial  of  the  motion. 
The  deed  is  entitled  to  such  construction  as  will  carry  into 
effect  the  intent  of  the  parties  so  far  as  such  intent  can  be 
collected  from  the  whole  instrument.  (1  R.  S.,  748,  §  2.)  It 
evidently  was  designed  that  the  reserved  right  of  forfeiture 
should  be  dependent  upon  violation  of  the  condition  by  the 
grantee  or  its  successor  charged  with  the  trust,  and  for  the 
purpose  of  preserving  the  rights  of  the  parties  -the  provisions 
of  the  deed  must  have  a  reasonable  construction  and  effect. 
To  justify  the  assertion  of  breach  of  the  condition  and  thereby 
defeat  the  title,  the  violation  of  it  must  in  some  sense  be  per> 
mitted  by  the  municipality.  {Tndf'an  Orchard  Coal  Co,  v. 
Slices,  8  Gray,  562.)  If  a  trespavsser  should  suddenly  place  an 
erection  on  the  premises  before  the  city  had  a  reasonable 
opportunity  to  prevent  or  remove  it,  the  act  would  not  consti- 
tute a  breach,  although  its  pennitted  continuance  might.  The 
duty  imposed  upon  the  municipal  authorities  was  that  of  dili- 
gence to  protect  the  premises  for  the  declared  public  use,  and 
against  the  prohibited  invasion,  and  they  were  required  to 
observe  that  of  which  reasonable  diligence  would  advise  them 
in  that  respect.  The  conclusion  was  not  warranted  by  the 
evidence  that  the  village  or  city  had  any  notice  that  the  Far- 
rington  hall  or  the  Radford  hall  encroached  to  any  extent 
upon  the  premises,  which  constituted  part  of  the  highway 
under  its  control,  nor  can  it  be  said  in  view  of  what  appears 
by  the  evidence  that  reasonable  diligence  on  their  part  would 
have  led  to  the  information  that  it  did.  It  was  at  least  a  very 
doubtful  question  of  fact,  and  one  which  the  municipal  author- 
ities, upon  the  conflicting  information,  if  they  had  sought  it 
from  all  the  sources  from  which  the  evidence  on  the  trial  was 
derived,  may  reasonably  have  felt  justified  in  not  resorting  to 
the  courts  for  determination.  It  was  at  most  a  matter  of 
much  uncertainty,  and  so  much  so  upon  the  evidence  that  no 
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one  could  tell  what  the  result  would  be  until  announced.  The 
municipal  authorities  were  not  chargeable  with  notice  that  the 
hall  building  extended  south  of  the  line  of  the  old  store  lot, 
and,  therefore,  cannot  be  said  to  have  permitted  any  encroach- 
ment of  it  upon  the  premises  conveyed  by  the  plaintiff  to  the 
town.  This  is  put  upon  tlie  ground  that  by  the  exercise  of 
the  diligence  required  of  them,  they  would  not,  with  any 
reasonable  degree  of  certainty,  have  been  able  to  ascertain  or 
determine  that  there  was  any  encroachment. 

The  matter  was  a  controversy  about  the  location  of  the  line 
between  the  land  in  question  and  that  lying  north  of  it,  with 
a  difference  in  the  dispute  of  sixteen  inches  at  one  end,  tapering 
down  to  two  inches  at  the  other.  This  was  a  small  strip. 
And  it  would  hardly  seem  that  the  question  whether  or  not 
there  waa  an  effectual  breach  of  the  condition  was  dependent 
upon  the  determination  of  that  controversy.  We  think  the 
evidence  did  not  warrant  the  conclusion  of  any  substantial 
breach  of  the  condition  ;  that  the  court  erred  in  refusing  so  to 
find  as  requested ;  and  that  the  complaint  should  have  been 
dismissed  upon  the  grounds  before  mentioned,  especially  on 
the  motion  made  at  the  close  of  the  evidence. 

It  cannot  be  held  as  matter  of  law  that  the  plaintiff  waived 
his  right  to  assert  by  action  the  alleged  breach.  He  says  that 
he  observed  when  the  Farrington  hall  was  being  erected  in 
1857,  about  twenty-nine  years  before  the  conunencement  of 
this  action,  that  the  south  wall  encroached  upon  the  premises ; 
that  he  knew  when  Radford  was  proceeding  to  erect  his  hall 
in  1866,  more  than  twenty  years  before  he  brought  this  action, 
that  its  wall  in  like  manner  encroached,  and  that  he  protested. 
He  was  a  trustee  of  the  village  in  1864  and  1865.  lie  never 
called  the  attention  of  the  board  of  trustees  to  the  m  atter.  If 
that  had  been  done  the  village  may  have  disposed  of  it  during 
the  life-time  of  the  successive  proprietors  of  the  halls  who 
erected  them,  perhaps  with  less  difficulty  than  attended  the 
litigation  thirty  years  after.  If  it  had  appeared  to  the  viUage 
that  an  encroachment  was  being  made  it  would  have  been 
within  its  power  and  line  of  duty  to  stay  it  or  cause  its  removal 
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by  action,  if  necessary.  *  Whatever  consideration  this  lapse  of 
time  before  the  assertion  of  any  claim  of  breach  of  condition 
may,  in  view  of  the  circumstances,  have  permitted  upon  the 
question  of  fact,  no  question  of  law  is  raised  upon  it  by  the 
exception  taken. 

The  view  taken  renders  it  unnecessary  to  give  any  consider- 
ation to  the  question  of  the  statute  of  limitations. 

The  order  should  be  affirmed  and  judgment  absolute  directed 
for  the  defendants. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Chaklotte  M.  Smith,  Respondent,  v.  The  Ageicultubal 
Insurance  Company,  Appellant. 

A  policy  of  fire  insurance,  upon  a  barn  and  contents,  contained  a  condition 
that  in  case  of  any  incumbrances  upon  the  property  they  must  be  repre- 
sented to  the  company  in  tlie  application,  otherwise  the  policy  would  be 
void  ;  it  ^Llso  provided  that  all  statements  contained  in  the  application 
should  be  warranties  on  the  part  of  the  assured.  The  application  which 
was  made  by  the  authorized  agent  of  the  insured,  contained  a  question  as 
to  the  amount  of  incumbrances.  The  answer  was  "  $1,000."  It  appeared 
that  the  premises,  upon  which  were  the- buildings  insured,  were  at  the 
of  the  application  incumbered  by  mortgages  to  the  amount  of  over  $5,000. 
Said  agent  testified  that  the  application  was  not  read  to  him,  and  he  did 
not  read  it ;  that  defendant's  agebt,  who  filled  it  out,  asked  him  if  the  prem- 
ises were  incumbered  $1,000  and  he  answered  that  there  was  over  $2,000 
incumbrances  on  them.  Defendant's  agent  testified  that  the  agent  of 
the  insured  stated  the  premises  were  incumbered  for  $1,000  and  he  so 
wrote  his  answer  in  the  application.  The  court  instructed  the  jury 
that  if  they  believed  the  testimony  of  defendant's  agent,  plaintiff  could 
not  recover,  but  if  he  was  told  that  the  incumbrance  was  over  $2,000  the 
discrepancy  between  such  statement  and  the  amount  of  the  incumbrances 
was  not  a  defense  to  the  action.  Ileldy  error  ;  that  the  discrepancy 
amounted  to  a  material  misrepresentation. 

Plaintiff  claimed  that  the  ^contract  of  insurance  was  severable,  and  a  mis- 
statement in  respect  to  the  amount  the  realty  was  incumbered  did  not 
invalidate  the  insurance  on  the  personalty.    Held,  untenable. 

(Argued  January  22,  1890  ;  decided  February  25,  1890.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  the  first  Tuesday  of  January,  1887,  which 
affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict,  and  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

Since  September  3,  1877,  Elton  M.  Smith  has  owned  a  farm 
of  fifty  acres  in  the  town  of  Galen,  in  this  state,  upon  which 
there  is  a  faiin-house  and  out-buildings.  The  defendant  insured 
one  of  the  bams  for  $600,  and  its  contents  for  $500,  against 
any  damage,  not  exceeding  the  simis  specified,  that  should  be 
caused  by  fire  between  October  6,  1881,  and  October  6,  1884. 

On  the  first  day  of  April,  1882,  the  barn  and  its  contents 
were  destroyed  by  fire,  and  this  action  was  brought  on  the 
policy  by  the  assignee  of  the  insured,  to  recover  the  damages 
which  are  alleged  to  be  $000  by  the  loss  of  the  bam,  and 
$359.15  by  the  loss  of  the  contents ;  total,  $959.15.  The  jury 
found  for  the  plaintiff  on  the  issues  submitted,  and  assessed 
the  damages  at  the  amount  claimed,  and  added  $129.85  for 
interest,  making  the  total  amount  of  the  verdict  $1,089. 

Further  facts  appear  in  the  opinion. 

A,  11.  Sawyer  for  appellant.  The  motion  for  a  non-suit  at 
the  close  of  the  plaintiff's  case,  and  upon  the  close  of  the 
proofs,  should  have  been  granted  upon  the  ground  that  at 
the  time  of  the  issuing  and  delivery  of  the  policy  of  insur- 
ance by  the  defendant  to  Elton  M.  Smith,  his  interest  in 
the  property  insured  was  not  the  entire,  unconditional  and 
sole  ownership  of  tlie  same  for  the  use  and  benefit  of  the 
assured.  (Lasher  v.  S.  J.  F.  d;  M.  Ins.  Co.,  86  K  Y.  423 ; 
18  Hun,  98 ;  liohrbaclc  v.  G.  Ins.  Co.,  62  N.  Y.  47.)  The 
motion  for  non-suit  should  have  been  granted  upon  the  ground 
that  the  premium  not  having  been  paid  before  the  fire,  the 
policy  had  ceased  to  be  operative.  (  WaU  v.  If.  Ins.  Co.,  36 
K  T.  157 ;  Xhin  v.  Ins.  Co.,  104  U.  S.  88 ;  Thompson  v. 
Ins.  Co.,  Id.  252 ;  Wheeler  v.  C.  L.  Ins.  Co.,  82  N.  Y.  543, 
550 ;  Roehner  v.  K.  Ins.  Co.,  63  id.  160 ;  Clausen  v.  Russell, 
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18  Wkly.  Dig.  10 ;  Atfy  Gefi'l  v.  Im,  Co.,  82  N.  T.  173, 190 ; 
IloUy  V.  M,  Ins.  Co.,  106  id,  437,  444;  May  on  Ins.  §  341 ; 
Baher  v.  U.  M.  L.  Ins.  Co.,  43  K.  Y.  283,  287 ;  Howe  v.  V. 
M.  L.  Ins.  Cb.,  80  id.  32;  Cohen  v.  C.  F.  Ins.  Co.,  67  Tex. 
325.)  Weed,  tlie  solicitor  or  agent  of  the  company,  was 
authorized  only  to  receive  applications  for  insurance  and  col- 
lect and  transmit  the  premiums,  and  had  no  authority  to  issue 
policies  or  to  extend  the  time  for  the  payment  of  the  premium 
beyond  the  time  fixed  by  the  policy.  {CrichettY.  A.  Ins.  Co.^ 
36  Am.  R  230 ;  53  la.  404 ;  22  Alb.  L.  J.  137 ;  Hutohins  v. 
Munger,  41  N.  Y.  158.)  The  admission  of  the  receipt  for 
the  premium  upon  the  policy  in  suit  under  defendants  objec- 
tion and  exception  was  error.  {liohet^Uon  v.  M.  L.  Ins.  Co^ 
88  K  Y.  541,  545 ;  BennecTce  v.  C.  Ins.  Co.,  105  U.  S.  355, 
359 ;  Ila/rJ^  v.  C  B.  Ins.  Co.,  71  la.  401 ;  32  N.  W.  Rep.  396 ; 
Robinson  \.  C.  Ins.  Co.,  43  id.  647;  McMa^tinY.  Clyi-s. 
Co.  42  id.  934;  F.  C  Lw.  Co.  v.  School  Dhectors,  4  111. 
App.  145;  Garlick  v.  N.  V.  Ins.  Co.,  44  la.  553;  3  L.  &  E. 
Rep.  498.)  The  evidence  offered  by  the  plaintiff  to  show 
that  the  witness  had  procured  policies  of  the  defendant  prior 
to  the  issuing  of  the  policy  in  suit,  through  other  and  different 
agents  of  the  company,  upon  which  credit  was  extended  to 
him  for  the  premiums,  which  were  subsequently  paid  by  him 
during  the  life  of  the  policy,  was  incompetent.  (  Wood  v.  P. 
Ins.  Co.,  32  N.  Y.  619,  623.)  A  payment  of  premium  upon 
an  insurance  policy  made  by  a  third  person  without  the 
knowledge  or  coi.sent  of  the  assured,  even  though  made  ^4th 
his  money,  would  not  bind  him  or  the  company,  and  if  made 
with  his  money  the  amount  so  wrongfully  appropriated  could 
be  recovered  back  by  him.  Whithig  v.  M.  M.  L.  Ins.  Co., 
129  Mass.  240.)  The  policy  of  insurance  was  void  at  the  time 
of  the  fire  by  reason  of  tlie  incumbrances  upon  tlie  property 
covered  by  the  policy,  and  not  disclosed  to  the  company  or  its 
agent.  {Eagen  v.  M.  Ins.  Co.,  5  Denio,  326 ;  Merrill  v.  A. 
Im.  Co.,  73  N.  Y.  452,  466 ;  Goxdd  v.  7/.  P.  Ins.  Co.,  16  Hun, 
538  ;  Sentell  v.  O.  C.  F.  Ins.  Co.,  16  id.  516 ;  McNwmmf  v.  A. 
Ins.  Co.,  48  id.  239 ;  Ilayward  v.  N.  E.  F.  Ins.  Co.,  10  Cush. 
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444 ;  Broiim  v.  P.  Ins.  Co.,  11  id.  280 ;  B.  Ins.  Co.  v.  Wtns- 
7&W,  8  Gray,  38 ;  Falis  v.  C.  Jm.  Co.,  7  Allen,  46;  T<yuyne  v. 
F,  Ins.  Co.y  7  id.  51 ;  Van  Burm  v.  S.  J.  Ins.  Co.,  28  Mich. 
398.)  The  statement  in  the  application  upon  which  the  policy 
of  insurance  in  question  was  issued,  that  the  property  waa 
incumbered  $1,000,  is  a  warranty  that  the  property  was  not 
incumbered  to  an  amount  exceeding  $1,000.  {SenteU  v.  O. 
C.  F.  Ins.  Co.,  16  Hun,  516 ;  B.  Ins.  Co.  v.  WmslmJDy  8  Gray, 
38  ;  Falis  v.  C.  Ins.  Co.,  7  Allen,  46 ;  Tovyfie  v.  I.  Ins.  Co.,  Id. 
61 ;  May  on  Ins.  §  156 ;  Angel  on  Ins.  §§  140, 141 ;  lixjpley  v. 
E.  Ins.  Co.,  39  K  Y.  136,  163 ;  Bryce  v.  Z.  Ins.  Co.,  55  id. 
244;  Rohrhach  v.  G.  Ins.  Co.,  62  id.  62;  Duncan  v.  S.  Ins. 
Co.,  6  Wend.  488;  Woodw.  II.  F.  Ins.  Co.,  13  Conn.  533; 
Bennett  v.  A.  Ins.  Co.,  50  id.  420 ;  Barteau  v.  P.  Ins.  Co.^ 
^7  N.  Y.  595.)  Under  the  condition  in  the  application  signed 
by  Smith,  that  no  statement  made  or  information  given  by 
the  assured  prior  to  the  issuing  of  the  policy  shall  be  deemed 
to  be  made  to  tlie  company,  unless  reduced  to  writing  and 
incorporated  in  the  application,  this  evidence  of  Smith  was 
clearly  immaterial  and  incompetent,  and  the  charge  of  the 
court  was  error.  {Chase  v.  77.  Ins.  Co.,  20  N.  Y.  52;  Eohr- 
hach  v.  G.  Ins.  Co.,  62  N.  Y.  63 ;  Ahxander  v.  G.  Ins.  Co., 
%^  id.  467;  Bart<iau  v.  P.  Lis.  Co.,  67  id.  595  ;  K.  T.  L.  Ins- 
Co.  Y.Fletcher,  117  U.S.  519,528;  Polhch  v.  Pollock,  71 
K.  Y.  137,  140;  Murray  v.  Ilantay,  56  id.  346;  Mason  v. 
Lord,  40  id.  477.)  The  trial  court  erred  in  its  charge  to  the 
jury  that  if  Smith  stated  at  the  time  he  made  the  applies 
tion  that  the  incumbrance  was  over  $2,000,  then  the  plaintifl 
was  entitled  to  recover  in  this  action,  so  far  as  that  question 
was  concerned.  (Ilaywa/rd  v.  N.  E.  Ins.  Co.,  10  Cush.  444; 
Brown  v.  Peoples  Ins.  Co.,  11  id.  280;  ^^ntell  v.  O.  F.  Ins. 
Co.,  16  Ilun,  516.)  The  statement  in  the  application  that  the 
amount  of  incumbrances  upon  the  property  was  $1,000  is 
binding  and  conclusive  upon  the  assured,  and  the  evidence 
offered  and  received  upon  the  trial,  under  the  defendant's 
objection  and  exception,  that  any  other  or  different  statement 
in  relation  to  the  incumbrances  was  made,  was  immaterial  and 
SicKKLs— Vol.  LXXIII.        (j(j 
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incompetent,  and  this  judgment  must  be  reversed  for  the 
error  of  the  court  in  admitting  such  evidence.  {liohriaek  v. 
G.  Ins.  Co.,  62  N.  Y.  47 ;  Alexander  v.  G.  Ins.  Co.,  m  id. 
464;  Kahoh  v.  P.  Ins  Co.,  4  K  Y.  Supp.  718;  Grace  v.  A, 
C.  Ins.' Co.,  109  U.  S.  278.)  Under  the  condition  of  the 
policy  rendering  the  same  void,  if  the  property  is  incumbered 
without  notice  to  the  company,  the  contract  is  not  severable, 
and  the  incumbrances  upon  tlie  real  property  not  being  truly 
represented  to  the  company  rendered  the  policy  void,  both  as  to 
the  real  and  personal  property  mentioned  therein.  {Merrill  v.  A . 
Ins.  Co.,  73  IS . Y.  452 ;  McNierney  v.  A.  Iris.  Co.,  48  Hun,  239.) 

DeL.  Stow  for  respondent.  The  case  at  bar  is  one  where 
the  assured  made  a  true  statement,  which  was  incorrectly  oi 
fraudulently  reduced  to  writing  by  the  autliorized  agent  of 
the  company.  {Bennett  v.  A.  Ins.  Co.,  106  N.  Y.  243-49-, 
Gratfun  v.  31.  Z.  I?is.  Co.,  92  id.  274 ;  F/ynn  v.  K  L.  Ins.  Co., 
78  id.  568 ;  Cliase  v.  H.  Lis.  Co.,  20  id.  52.)  The  fraud  or 
mistake  being  thus  established,  there  can  be  no  question  as  to 
the  right  on  the  part  of  the  plaintiff  to  have  this  portion  oi 
the  application  reformed  so  as  to  make  it  state  correctly  the 
answer  of  the  assured,  as  same  was  found  to  have  been  made 
to  the  agent  of  defendant.  {Gratimi  v.  M.  L.  Ins.  Co.,  80  N. 
Y.  281-294 ;  Arthur  v.  77.  F.  Ins.  Co.,  78  id.  462 ;  Grattan  v. 
M.  L.  Ins,  Co.,  92  K.  Y.  274,  282-286.)  The  repeated 
attempts  on  the  part  of  Weed  to  collect  the  premium  was  a 
waiver.  {Eohinson  v.  P,  F.  Ins.  Co.,  18  Hun,  395  ;  Pechner 
V.  P.  Ins.  Co.,  65  N.  Y.  195  ;  Bowman  v.  A.  Lis.  Co.,  59  id. 
521.)  There  is  no  proof  of  an  incumbrance  upon  the  personal 
property,  or  of  a  warrant  of  title  thereto  by  the  assured. 
{Ilohnes  v.  Drew,  16  Bun,  491.)  The  motion  for  new  trial 
\ras  properly  denied,  as  the  appellant  did  not  sufficiently  point 
out  the  supposed  grounds  of  error.  {Cooke  v.  Leonard,  17 
Wkly.  Dig.  575.) 

Follett,  Ch.  J.  This  action  was  defended  on  the  ground, 
among  others,  that  the  following  conditions  in  the  policy  were 
violated  by  the  insured : 
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(1)  "  If  the  property,  either  real  or  personal,  or  any  part 
thereof,  shall  be  incumbered  by  mortgage,  judgment  or  other- 
wise, it  mnst  be  so  represented  to  the  company  in  the  applica- 
tion, otherwise  this  entire  policy  and  every  part  thereof  shall 
be  void." 

(2)  "  This  policy  of  insurance  is  based  upon  a  written  appli- 
cation on  file  in  the  company's  office,  purporting  to  be  signed 
by  the  applicant,  or  by  his  authority,  and  aU  statements  con- 
tained therein  are  warranties  on  the  part  of  the  assured." 

The  application  on  which  the  policy  was  issued  was  signed 
by  the  duly  authorized  agent  of  the  insured,  and  contains  this 
question  and  answer : 

"  Q.  How  much  is  the  real  estate  incumbered  ?  A.  $1,000." 

When  the  policy  was  issued,  and  when  tlie  loss  occurred, 
there  were  five  mortgages  on  the  fifty  acres,  the  principal  suras 
of  which  aggregated  $4,411.14,  with  arrears  of  interest 
amounting  to  more  than  $600,  so  that  the  premises  were 
inciunbered  for  upward  of  $5,000,  and  in  addition,  there  was 
a  mortgage  upon  six  acres  adjoining  the  fifty  acres,  of  $500, 
with  interest  from  July  1,  1887. 

Since  1880,  Elton  M.  Smith,  the  insured,  has  not  resided  in 
this  state,  and  Elijah  Smith,  his  father,  has  occupied  the  prop- 
erty and  acted  as  the  sgent  of  his  son  in  respect  to  this  insur- 
ance. Since  some  time  before  the  date  of  the  policy,  Abrann 
Weed  has  been  an  agent  of  the  defendant,  with  powers  defined 
by  the  following  clause  in  the  application  :  "  The  powers  of 
the  agents  of  this  company  are  limited  to  receiving  proposals 
for  insurance  and  collecting  premiums,  and  giving  the  assent 
of  the  company  to  assignments  of  policies."  The  oral  negotia- 
tions, which  resulted  in  the  execution  and  delivery  of  the 
appKcation  on  which  the  policy  was  issued,  we.-e  conducted  by 
Elijah  Smith  in  behalf  of  the  insured,  and  Abram  Weed  in 
behalf  of  the  defendant.  Elijah  Smith  testified  :  "Q.  What 
was  said  (between  you  and  Weed)  on  the  subject  of  inciunb- 
rances?  A.  He  asked  if  there  was  a  $1,000  incumbrance, 
and  I  told  him  there  was  over  $2,000  incumbrance  on  it.  Q. 
Did  you  tell  him  there  was  $1,000  incumbrance  on  it  ?     A. 
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No  sir ;  the  application  was  not  read  to  nie,  and  I  did  not  read 
it ;  that  representation  that  there  wos  only  $1,000  inciimhrance, 
was  not  tnie ;  I  signed  it  not  knowing  that  tliat  was  there/' 

Abrani  Weed  testified  that  Elijah  Smith  stated  that  the 
place  was  incumbered  for  $1,000,  and  that  he  did  not  say  it 
was  incumbered  for  over  $2,000. 

The  court  instnicted  the  jurj^  that  if  Elijah  Smith  stated  to 
Abram  Weed  that  the  place  was  incumbered  for  $1,000,  the 
plaintiff  could  not  recover.  But  if  Smith  told  Weed  the 
place  was  incumbered  for  over  $2,000,  that  the  discrepancy 
between  such  statement  and  the  amount  of  the  incumbrance 
was  not  a  defense  to  the  action.  To  this  instruction  the  defend- 
ant excepted,  and  asked  the  court  to  instruct  the  jury  that  if 
they  found  that  Smith  stated  to  Weed  that  the  property  was 
incumbered  for  over  $2,000,  the  plain tiflp  could  not  recover, 
which  was  refused,  and  an  exception  taken.  This  question 
was  also  raised  by  a  motion  to  non-suit. 

The  most  favorable  view  which  can  be  taken  by  the  court 
for  the  plaintiff,  is  to  consider  the  case  as  though  the  question 
and  answer  testified  to  by  Smith  had  been  inserted  in  tlie 
application,  instead  of  the  question  and  answer  appearing 
therein. 

Assuming,  then,  that  the  conversation  between  the  agents  of 
the  contracting  parties  about  incumbrances  was  precisely  as 
testified  to  by  the  insured's  agent,  there  was  a  material  misrep- 
resentation in  respect  to  the  amount  of  the  liens.  The  answer 
that  the  place  was  incumbranced  "  for  over  $2,000,"  to  the 
question:  ''Is  there  a  $1,000  incmnbrance  on  it?"  did  not 
actually  or  proximately  disclose  the  fact  inquired  about.  The 
answer,  "over  ^2.000."  cannot  by  any  fair  construction  he 
hfjld  to  be  liuticr  Uk  luc  drtui5MiUit,  ur  it,<  a;^fiJt*  Uinl  um  jjliit^ 
vcuA  then  iiveiirnbeivd  fur  over  $5,000.  hi  Ifmpmnl  \\  ^V. 
K.  J/.  /^  friH.  f'o.  (iri  Cm\u  444),  the  question  wmt  '^1e  tJie 
p ro I >e Tt y  i i u-m 1 1 hi* n/A  ;  if  mi i,  h u w  i u uc h  ?  A,  A b* n 1 1;  $ H,l H H K*' 
Tlie  property  wut>  iiicuiiibcred  for  $4v00iX  The  trial  cotirt 
held  that  tlds  mlsiitatement  did  not  Kvoid  the  policy,  but  on 
Hppeiil  tlie  judgment  wm  revered,  the  court  Baying: 
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"  It  seems  to  us  quite  too  clear  to  admit  of  a  doubt  that 
the  answer  given  by  the  plaintiff  in  his  application  to  the 
inquiry  respecting  incumbrances  was  materially  false.  Mak- 
ing all  due  allowances  for  the  loose  manner  in  which  such 
documents  are  often  prepared,  and  giving  the  plaintiff  the  full 
benefit  of  the  wordi  '  about,'  as  qualifying  and  limiting  hi& 
answer,  it  cannot  in  any  view  be  deemed  to  be  substantially 
true.  To  hold  so  wide  a  deviation  from  the  fact  to  be  imma- 
terial, would  be  to  defeat  the  very  purpose  which  the  ques- 
tions and  answers  in  the  application  were  intended  to  accomplish, 
and  render  them  but  a  vain  and  idle  ceremony.  We  are, 
therefore,  of  the  opinion  that  the  representation,  as  to  the 
amount  of  the  incumbrance  upon  the  property,  was  a  material^ 
one  which  the  plaintiff  was  bound  to  make  substantially  true, 
and  that,  having  failed  to  do  so,  he  cannot  recover  upon  his 
policy."  In  Brmjon  v.  People^ 8  M,  Ins.  Co,  (11  Cush.  280), 
the  application  contained  the  following  question  and  answer : 
*'  Q.  State  whether  or  not  incumbered,  to  whom  and  to  what 
amotmt?  A.  Mortgaged  for  about  $4,000  to  Gen.  C.  T. 
James."  The  property  was  mortgaged  to  James  for  $3,600, 
and  to  one  Perkins  for  $1,100.  The  answer  was  held  to  be  a 
material  misstatement,  which  avoided  the  policy.  In  Ahhott  v. 
Shawmut  M.  F,  Ins,  Co,  (8  Allen,  213),  it  was  stated  in  the 
application  that  the  insured  property  was  mortgaged  for 
$6,600,  but  it  was,  in  fact,  mortgaged  for  $6,684.  It  was  held 
that  this  misstatement  avoided  the  policy.  In  Falu  v.  Conway 
M,  F,  Ins,  Co,  (7  Allen,  46),  the  application  contained  this 
question  and  answer :  "  Q.  Is  it  incumbered  by  mortgage  or 
otherwise;  if  so,  for  what  sum?  A.  Yes;  $1,000  with  other 
property."  It  was  in  fact  mortgaged  for  $1,400.  This  was 
held  a  material  misstatement,  rendering  the  policy  void.  In 
Jacobs  V.  Ea4]le  M,  F.  Ins.  Co.  (7  Allen,  132),  the  application  con- 
tained the  following  question  and  answer  :  *'  Q.  State  whether 
incumbered,  to  whom  and  what  amount?  A.  There  are  two 
mortgages,  $2,700  in  all.  First,  of  $1,150;  2d  mortgage 
$1,550."  The  principal  sums  of  the  two  mortgages  were  cor- 
rectly stated,  but  there  was  $300  accrued  interest  upon  the 
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first  mortgage.  This  was  held  to  be  a  material  misrepresenta- 
.tion  which  avoided  the  policy.  In  SenteH  v.  Oswego  Co,  F. 
Ins.  Co.  (16  Hun,  516),  it  was  held  that  mortgaging  the 
insured  property  for  $1,200  instead  of  for  $1,000,  as  permitted 
by  the  contract  of  insurance,  avoided  the  policy. 

It  is  urged  by  the  respondent  that  this  contract  of  insurance 
is  severable.  That  the  insurance  on  the  bam  should  be  deemed 
one  contract,  the  insurance  on  its  contents  another  contract, 
.and  that  a  misstatement,  in  respect  to  the  amoimt  for  which 
the  realty  was  incumbered,  does  not  invalidate  the  insur- 
ance on  the  personalty,  and  that  defendant,  having  asked  the 
court  to  rule  that  no  part  of  the  loss  could  be  recovered,  asked 
for  too  much  in  the  instruction  prayed  for  and  in  its  motion 
for  a  non-suit,  and  that  the  exceptions  to  these  rulings  are 
unavailable.  Under  forms  of  policies,  quite  different  from  the 
one  in  the  case  at  bar,  insuring  specific  amounts  on  separate 
items  of  property,  contracts  have  been  held  severable.  The 
following  cases  illustrate  the  rule.  {Men^Ul  v.  Ag^^icultural 
Ins.  Co.,  78  N.  Y.  452 ;  Ilemmin  v.  Adriatic  F.  Ins.  Co.,  85 
id.  162;  Schuster  v.  Dutchess  Co.  Ins.  Cb.,  102  id.  260; 
Ilol/mes  v.  Drew,  16 '  Hun,  491 ;  Svrulerlin  v.  ^tna  Ins.  Co.^ 
18  id.  522;  Da<iey  v.  Agricultural  Ins.  Co.,  21  id.  83;  Wood- 
ward V.  RejmUic  F.  Im.  Co.,  32  id.  365 ;  Baldwin  v.  Ilarir 
ford  F.  Lis.  Co.,  60  N.  II.  422.) 

It  is  expressly  stipulated,  in  this  policy,  that  if  either  the 
real  or  personal  property,  or  any  part  of  it,  be  incumbered,  it 
must  be  so  represented  to  the  company  in  the  application, 
otherwise  the  entire  policy  and  every  part  of  it  shall  be  void. 
•  This  pohcy  is  quite  different  in  its  legal  effect  from  those 
considered  in  the  cases  cited,  it  not  being  expressly  provided 
in  those  policies,  as  in  this,  that  a  misrepresentation  of  the  situ- 
ation of  one  of  the  subjects  insured  should  invalidate  the 
insurance  on  all  other  property  covered  by  the  policy. 

Regarding  the  application  amended  so  as  to  conform  to  the 
testimony  produced  by  the  plaintiff,  and  then  construing  the 
application  and  policy  together,  as  the  parties  have  stipulated 
.that  we  must,  there  was  a  breach  by  the  insured  of  the  terms 
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of  the  contract  of  insurance,  which  defeats  the  plaintifiPs  claim 
to  recover. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
'wdth  costs  to  abide  the  event. 

All  concur,  except  Brown,  J.,  dissenting;  and  Bradley 

and  Haioht,  JJ.,  not  sitting. 

Judgment  reversed.  |ii8~5;rf| 
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Richard  Murphy,  Respondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

In  an  action  to  recover  for  injuries  alleged  to  have  b^en  caused  by 
defendant's  negligence  to  plaintiflf,  a  car  repairer^  in  the  employ  of 
the  R.  W.  &  O.  R.  R.  Co.,  it  appeared  that  plaintiff  was  at  work 
between  two  cars  standing  on  a  side  track,  repairing  the  bumper  of 
one  of  them,  which  was  separated  about  six  inches  from  the  bumper 
of  the  other.  He  was  supporting  himself  with  one  hand  over  the  end 
of  the  bumper,  when  an  unattended  freight  car,  moved  down  on  the 
track  by  D.,  an  employe  of  defendant,  who  had  charge  of  an  engine 
engaged  in  making  up  a  train,  ran  against  the  car  in  front  of  which 
plaintiff  was  at  work,  causing  the  bumpers  to  come  together,  and  so 
crushing  his  arm.  D.  had  called  plaintiff's  attention  that  morning  to  the 
car,  and  asked  him  to  repair  it,  and  before  going  to  work  plaintiff  had 
posted  his  danger  flag  as  required,  in  the  proper  place  on  the  front  car,  so 
that  it  could  be  plainly  seen.  Held,  that  the  question  of  defendant's 
negligence  and  of  contributory  negligence  on  plaintiff's  part  were 
properly  submitted  to  the  jury ;  that  plaintiff's  manner  of  working 
could  not,  under  tne  circmnstances  be  said  to  be  negligence  as  a  matter 
of  law,  as  he  had  the  right  to  suppose  defendant's  servants  would 
discharge  their  duty  and  not  disregard  his  signal  flag. 

Also,  Jield,  the  fact  the  brakes  of  the  two  cars  were  not  set  or  the  cara 
properly  secured  as  required  by  the  rules  of  the  company,  did  not,  as 
matter  of  law,  convict  plaintiff  of  negligence,  as,  by  the  rules  of  the 
company,  the  duty  to  attend  to  this  was  not  imposed  upon  him,  but 
the  station  agent. 

Reported  below  (51  Hun,  242). 

(Argued  January  21,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
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made  April  30,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts  are  snfficientlj 
stated  in  the  opinion. 

C.  D.  PrescoU  for  appellant.  The  injury  was  the  result  of 
plaintifiPs  own  negligence,  and  he  should  not  have  recovered. 
{C(yrddl  v.  N.  T.  C.  d  II.  It.  R.  R.  Co.,  75  N.  Y.  330,  332 ; 
Reynolds  v.  N.  T.  C.  t&  II.  R.  R.  R.  Co.,  58  id.  248;  GorUm 
V.  E.  R.  Co.,  45  id.  664 ;  Warmr  v.  N.  T.  C.  R.  R.  Co.,  44 
id.  465,  471 ;  Ernst  v.  R.  R.  R.  R.  Co.,  39  id,  61,  68 ; 
WUda  V.  R.  R.  R.  R.  Co.,  24  id.  430  ;  Stachus  v.  N.  T.  C. 
<&  H.  R.  R.  R.  Co.,  7  Hun,  559 ;  Spwulding  v.  Jarvis,  32 
id.  621 ;  Davenport  v.  B.  C.  R.  R.  Co.,  100  K  Y.  632 ; 
Adolph  V.  C.  P.  &  N.  <& E  R.  R.Co.,  76  id.  530 ;  Salter  v.  U. 
i&  B.  R.  R.  R.  Co.,  75  id,  273  ;  Sammm,  v.  iT.  Y  <&  II.  R. 
R.  Co.  62  id.  255  ;  CulJuine  v.  W.  T.  C.  <&  H.  R.  R.  R.  Co., 
60  id.  137 ;  McGrath  v.  N.  Y.C.&H.  R.  R.  R.  Co.,  59  id, 
471-2  ;  Weher  v.  If.  Y.  C.  <&  II  R.  R.  R.  Co.,  58  id,  455  ; 
Dcwia  V.  JV.  Y.  C.  tfe  II.  R.  R.  R.  Co.,  47  id.  400;  Johnson 
V.  II.  R.  R.  R.  Co.,  20  id.  71 ;  Buttwi  v.  II.  R.  R.  R.  Co., 
18  id.  248 ;  Ilolhrook  v.  IT.  tfe  S.  R.  R.  Co.,  12  id.  236 ; 
Thompson  v.  iV^.  Y.  C.  <&  II.  R.  R.  R.  Co.,  33  Hnn,  16.) 
The  injury  was  the  result  of  plaintiff's  own  act  and  careless- 
ness, and  he  cannot  recover  for  same.  {Gibson  v.  E.  R.  R. 
Co.,  63  N.  Y.  452 ;  DeGraff  v.  N.  Y.  C.  <&  H.  R.R.  R.  Co., 
76  id,  125 ;  DeForest  v.  Jewett,  88  id.  264 ;  Slater  v.  JetoeU, 
85  id.  61 ;  Kennedy  v.  M.  R.  R.  Co.,  33  Hun,  457;  100  U. 
S.  213 ;  Warner  v.  E.  R.  Co.,  39  N.  Y.  468.)  The  accident 
was  the  result  of  negligence  of  the  fellow-servants  of  plain- 
tiff, and  so  plaintiff  cannot  recover.  (3  Wood  on  Railway 
Law,  1501 ;  Slater  v.  Jeicett,  85  N.  Y.  61 ;  39  Am.  Rep.  627 ; 
Ross  V.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  74  N.  Y,  617 ;  Har- 
vey V.  N.  Y.C.(&  II  R.  R.  R.  Co.,  88  id.  481, 484 ;  Wright 
V.  N.  Y.C.dk  R.  R.  R.  R.  Co.,  25  id.  662,  565 ;  King  v. 
N.  Y.  C.  <6  R.  R.  R.   R.  Co.,  66  id   181  ;  Bvrke  v,  De- 
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Castro,  11  Hun,  354  ;  OUsoti  v.  Clyde,  32  id.  425  ;  Warner  v. 
K  Ji.  Co.,  39  N.  Y.  468.)  The  defendant  is  not  liable  for 
plaintiffs  injury.  {SuUwi  v.  K  Y.  C.  tfe  H.  li.  R.  R. 
Co.,  66  N.  Y.  243 ;  Devlin  v.  Smith,  89,  id.  470 ;  Cayle  v. 
Pierrepoint,  33  Hun,  312 ;  Kimj  v.  K  Y.  C.  S  IT.  R.  R. 
R.  Co.,  66  N.  Y.  181;  Burke  v.  DeCmtro,  11  Hun,  354; 
lAmerij  v.  B.  C.  &  N.  R.  R.  Co.,  76  N.  Y.  28 ;  NichoUon  v. 
E.  R.  Co.,  41  id.  525 ;  P.  (&  R.  Co.,  v.  IJurnmeU,  44;Penn.  St, 
375  ;  Mot2e  v.  N.  Y  C.  cfe  IT.  R.  R.  R.  Co.,  1  Hun,  417 ; 
Jfarty  v.  i\^.  J.  C.  R.  R.  Co.,  42  N.  Y.  468.) 

McMahon  <&  Curtiiv  for  respondent.  The  defendant,  by 
it«  servants,  in  charge  of  engine  457,  was  guilty  of  culpable 
negligence  in  shifting  the  car  from  the  cattle  branch  to  the 
southerly  branch,  and  driving  it  a  distance  of  at  least  339  feet, 
with  no  brakeman  upon  it  to  guide  it  and  arrest  its  course. 
(  Weber  v.  R.  R.  Co.,  58  N.  Y.  451, 456 ;  Hart  v.  Bridge  Co.,  80 
id.  622;  Payne  y.  R.R.Co.,  83  id.  572-574;  Bern  hard  v.R.R. 
Co.,  1  Abb.  Ct.  App.  Dec.  131 ;  Canjield  v.  B.  cfe  O.  R.  R.  Co., 
93  id.  537  ;  Bilh  v.  JV.  Y.  C.  R.  R.  Co.,  84  id.  10 ;  McGrath  v. 
y.  Y.  C.  <&  H.  R.  R.  It.  Co.,  63  id.  530 ;  Webh  v.  K.  R.  R.  Co., 
57  Me.  117;  Clement  v.  Caulfidd,  28  Vt  302 ;  Michigan  Cen- 
tral y.Kwnuse,  39  111.  272 ;  Parker  v.  Jervis,  3  Abb.  Ct.  App. 
Dec.  449 ;  Bedegd  v.  R.  R.  Co.,  40  N.  Y.  9 ;  Rmmds  v.  D.,  L. 
tfe  W.  R.  R.  Co.,  5  T.  «fe  C.  480.)  There  was  no  contributory 
negligence  on  the  part  of  plaintiff.  {Newaon  v.  N".  Y.  C. 
It.  R.  Co.,  29  N.  Y.  307;  RoU  v.  N.  C.  R.  R.  Co.,  15  Hun,' 
501 ;  Gray  v.  G.  T.  R.  Co.,  8  N.  Y.  Wkly.  Dig.  372;  Jetter 
V.  N.  Y.  C.  dk  IT.  R.  R.  R.  Co.,  2  Keyes,  161 ;  McGrath  v. 
y.  Y.  C.  <&  H.  R.  R.  R.  Co.,  63  N.  Y.  522 ;  Ernst  v.  H.  It. 
R.  R.  Co.,  35  id.  9,  10,  28  ;  1  S.  &  R.  on  Neg.  [4th  ed.]  139, 
^  91 ;  Renwick  v.  N.  Y.  C.  R.  R.  R.  Co.,  36  id.  132 ;  THer 
V.  N.  Y.  C.  R.  R.  Co.,  49  id.  47  ;  Coleman  v.  S.  Ave.  R.  R. 
Co.,  41  Hun,  380;  Bassett  v.  Fish,  75  N.  Y.  303;  Clayards 
v.  Dethick,  12  Q.  B.  439.)  The  plaintiff  and  the  servants  of 
defendant  were  not  co-employees.  (Wood  on  Master  «&  Ser- 
vant, 807-8,  §  424 ;  Id.,  835,  §  435 ;  ^  P.  R.  It.  Co.  v.  S,i/- 
SiCMXs— Vol.  LXXIII.        67 
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tnon,  11  Kan;  83 ;  Yemnarw  v.  C\  C.  jS.  ^\  Co.,  44  Cal.  71 ; 
Sadler  v.  Ileirdock^  4  E.  &  B.  570 ;  Sioinson  v.  A.  S.  S,  Co,, 
57  N.  Y.  108  ;  2  Thompson  on  Neg.  1026 ;  S.  &  R  on  Neg. 
[4tli  ed.]  384,  §  225 ;  Abraham  v.  Reynolds,  5  H.  &  N.  143 ; 
Wa/rburton  v.  G,  W,  H,  Co,,  L.  R  [2  Excli.]  30 ;  Satoi/er  v.  JR.  <& 
B.  R.  Co,,  27  Vt.  370 ;  Youtig  v,  xY.  Y,  C  R.  R.  Co,,  30 
Barb.  229 ;  Smith  v.  JV,  Y,  &  II,  R,  R,  Co,,  19  K  Y. 
127;  Sullivan  v.  T,  R,  R.  Co,,  21  X.  Y.  S.  R  827.) 

Haight,  J.  Tliis  action  was  brought  to  recover  damages  for 
a  personal  injury. 

The  plaintiff  was  in  the  employ  of  the  Rome,  Watertown 
and  Ogdensburg  Railroad  Company,  and,  on  the  day  of  the 
injury,  was  engaged  in  rej)airing  a  car  which  was  standing 
upon  the  south  bmncli  track  of  that  company's  yard  at  Rome ; 
the  car  stood  about  417  feet  ^vest  of  the  switch  by  which 
this  track  was  entered,  and  was  the  second  westerly  car  of 
quite  a  number  that  stood  upon  this  branch.  He  was  engaged 
on  the  west  end  of  the  car  in  turning  a  nut  upon  a  bolt 
between  the  bumpers  of  the  car,  and,  in  doing  so,  supported 
himself  with  one  hand  hold  of  the  bumper  over  the  end 
tliereof,  whilst  he  worked  a  wrench  with  the  other  hand,  and 
at  this  instant  an  unattended  freight  car  moved  down  from 
the  switch,  on  a  slightly  descending  grade,  colliding  with  the 
car  in  front  of  the  one  upon  whicii  the  plaintiff  was  work- 
ing, thus  driving  his  car  against  the  one  in  the  rear,  causing 
the  bumpers  to  come  together,  which  were  about  six  inches 
apart,  crushing  his  arm. 

The  defendant  l^ad  an  engine  and  crew  under  the  charge 
of  one  Doming,  who  were  engaged  in  picking  up  the  cars 
tliat  were  marked  to  go  east  over  the  defendant's  road,  and, 
in  so  doing,  it  is  claimed,  on  behalf  of  the  plaintiff,  that  tliey 
backed  down  on  an  adjoining  track,  known  as  the  "cattle 
track,"  where  they  coupled  onto  three  cars  nearly  opposite 
of  the  place  where  the  plaintiff  was  at  work ;  that  they  drew 
the  cars  east  of  the  switch,  entering  the  south  branch,  then 
turned  the  switch,  uncoupled  the  rear  car  and  backing  up 
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shunted  it  down  on  the  south  branch  against  the  cars  where 
the  plaintiff  was  at  work.  Upon  the  pai-t  of  the  defendant  it 
is  claimed  that  these  cars  stood  upon  tlie  cattle  track  east  of 
the  switch ;  that  the  rear  car  was  not  coupled  onto  the  other 
cars,  and  that  the  brakes  were  not  set  upon  it ;  that  the  engine 
was  backed  up  slowly,  hitched  onto  the  two  cars  which  were 
marked  to  go  east  upon  the  defendant's  road ;  that  they  were 
drawn  out  upon  the  main  track,  and  that  the  rear  or  third  car 
was  left  standing  there,  and  that  it  commenced  to  move  west 
down  the  branch,  and  thus  in  that  way  collided  with  the  cars 
upon  which  the  plaintiff  was  working. 

CTpon  these  claims,  thepe  was  a  conflict  in  the  evidence  which 
the  trial  court  submitted  to  the  jury  with  proper  insructions, 
satisfactory  to  the  parties  and  not  excepted  to.  The  jury 
found  a  verdict  for  the  plaintiff,  upon  which  a  judgment 
was  entered.  The  trial  court  denied  a  motion  for  a  new 
trial,  and  both  such  order  and  judgment  have  been  aflSrmed 
by  the  General  Term,  thus  finally  disposing  of  the  questions 
of  fact,  leaving  no  further  right  of  review. 

It  was  further  claimed  on  the  part  of  the  plaintiff  that 
Deming  knew  that  the  plaintiff  was  at  work  repairing  the  car 
upon  the  south  branch ;  that  he  had  called  plaintiff's  attention 
to  it  that  morning  and  asked  him  to  repair  it,  so  that  it  could 
be  taken  east  upon  the  defendant's  road  that  afternoon ;  that 
plaintiff  had  also  posted  his  danger  flag  upon  the  car  in  front 
of  him  so  that  it  could  be  plainly  seen  from  the  switch,  thus 
warning  the  defendant's  servants  not  to  run  cars  down  upon 
it.  These  claims  were  hotly  contested  upon  the  trial,  and 
also  became  questions  of  fact  which  were  submitted  to  and 
disposed  of  by  the  jury. 

Under  these  circumstances,  a  motion  for  a  non-suit  was 
properly  denied.  The  question  of  the  defendant's  negligence 
became  one  for  the  jury.  Assuming,  as  we  must  upon  this 
review,  that  the  facts  were  as  testified  to  by  the  plaintiff's 
witnesses,  the  defendant's  conductor,  Deming,  was  guilty  of 
negligence  in  shunting  an  unattended  freight  car  down  upon 
the  branch  track  against  the  cars  under  which  the  plaintiff 
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was  workingj  when  he  knew  he  was  at  work  there,  or  could 
have  seen  his  warning  flag  by  looking. 

Under  the  circumstances,  the  question  of  the  plaintiiFs  con- 
tributory negligence  was  also  a  question  for  the  jury.  He  had 
posted  his  flag  in  the  proper  place ;  it  was  necessary  for  him 
to  be  under  tlie  car  in  part,  in  order  to  make  the  necessary 
repairs.  The  taking  hold  of  the  bumper  with  one  hand,  for 
the  purpose  of  supporting  himself,  whilst  he  worked  the 
wrench  with  the  other,  under  the  peculiar  circumstancs  of  this 
case,  coidd  not  be  said  to  be  negligence,  as  a  matter  of  law, 
for  he  had  the  right  to  suppose  that  the  defendant's  servants 
would  discharge  their  duty  and  would  not  disregard  his  signal 
flag.  Neither  do  we  regard  his  neglect  to  set  the  brakes  of 
the  car  on  which  he  was  at  work,  or  the  one  in  front  of  it,  as- 
necessarily  negligent.  It  is  true  that  one  of  the  rules  of  tho 
company,  for  which  the  plaintiff  was  at  work,  required  the 
station  agent  to  see  that  the  brakes  were  set  and  properly 
secured  on  cars  standing  at  their  station,  so  as  to  avoid  the 
possibility  of  their  being  blown  onto  the  main  track.  The 
plaintiff,  however,  was  not  the  station  agent ;  neither  was  it 
his  duty  to  attend  the  switches  or  set  the  brakes  upon  the  cars 
at  the  station.  He  was  a  car  repairer.  These  cars  stood  at  a 
distance  from  the  switch,  on  a  down  grade  therefrom,  and 
were  in  no  immediate  danger  of  being  blown  up  grade  onto 
the  main  track.  Furthermore,  we  are  not  satisfied,  from  the 
evidence,  that  the  setting  of  the  brakes  upon  these  cars  would 
have  prevented  the  accident.  The  bumpers  were  but  six 
inches  apart,  and,  unless  the  force  of  the  colliding  car  was 
very  shght,  it  would  have  moved  the  cars  suflScientlyy  even 
with  the  brakes  set,  to  bring  these  bumpers  togf)ther.  It  is 
true  that  the  witness  Wolverton,  who  was  a  brakeman  in  the 
employ  of  the  defendant,  gave  it  as  his  opinion  that  the  cars 
would  not  have  come  together  had  the  brakes  been  set ;  but 
this  opinion  was  based  upon  no  fact  which  made  him  a  com- 
petent judge.  He  did  not  see  the  car  in  motion  that  collided 
with  the  cars  on  which  the  plaintiff  was  at  work,  for,  at  the 
time,  he  himself  was  under  the  car  assisting  die  plaintiff. 
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We  have  examined  the  exceptions  made  to  the  charge  of 
the  court,  but  we  are  of  the  opinion  that  none  call  for  a  reversal 
of  the  judgment. 

The  judgment  should,  therefore,  be  aflSrmed  with  costs. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


Genevieve  Baker,  Kespondent,  v.  The  Majjhattan  Eailboad 
Company,  Appellant. 

Id  an  action  to  recover  damages  for  injuries  to  plaintiff,  a  passenger  on 
one  of  defendant's  trains^  alleged  to  have  been  caused  by  defendant's 
negligence,  plaintiff's  evidence  was  to  the  effect  that  when  the  tndn 
stopped  at  her  station,  the  guard  whose  duty  it  was  to  open  the  door  of 
the  car  and  fasten  it  by  a  catqh  provided  for  the  purpose,  and  to  open 
the  gate  on  the  platform,  was  absent  from  his  post;  that  plaintiff  opened 
the  door,  but  did  not  shove  it  back  over  the  catch,  and  stood  in  the 
doorway  waiting  for  the  opening  of  the  gate;  that  when  the  guard 
came  and  opened  the  gate,  he  at  the  same  time  gave  the  signal  for  the 
train  to  start,  which  it  did  before  she  had  time  to  leave  the  doorway, 
causing  the  door  to  swing  to,  upon  her  hand,  injiuing  a  finger.  Held, 
that  the  question  of  defendant's  negligence  and  of  contributory  negli- 
gence on  the  part  of  plaintiff  were  properly  submitted  to  the  jiu-y. 

Plaintiff  was  a  teacher  in  a  public  school,  and  also  a  private  music  teacher. 
She  proved  that  she  was  unable  to  attend  her  school  for  six  weeks,  and 
for  that  period  lost  her  salary  as  teacher;  that  the  injury  to  her  finger 
rendered  it  so  sensitive  that  she  could  not  strike  the  keys  of  the  piano; 
that  in  giving  music  lessons  it  was  necessary  for  her  to  play  in  connection 
with  her  instructions.  There  was  no  evidence  as  to  the  amount  of  her 
salary,  or  of  her  wages  as  a  music  teacher.  The  court  charged,  among 
other  things,  that  ''  nothing  can  be  allowed  specifically  for  any  of  these 
items."  Defendant's  counsel  requested  the  court  to  charge  that  there 
was  no  evidence  upon  which  they  could  give  any  damages  for  loss  of 
time  'as  a  music  teacher,  or  for  absence  from  her  position  as  school 
teacher.    This  was  refused,  except  as  already  charged.    Held,  no  error. 

Reported  below,  22  J.  &  S.  894. 

(Argued  January  27,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
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May  3j  1887,  whidj  affiniuHl  a  jndgriKMjt  iu  favor  of  plaintiff, 
ent*5red  npon  a  vGnlict,  and  affirmed  an  order  deiijiiig  a  motion 
for  a  new  trial. 

The  nature  of  tlio  action  and  the  facts  are  sufflcientlj^  stated 
in  the  opinion. 

Brahmrd  ToUes  for  appellant.  The  defendant  was  not 
shown  to  be  guiltj  of  any  nugligmiee  eontributirig  to  the  injury, 
{Moi^rh  V.  iV:  Y.  C\  R,  It  Co,,  106  N.  Y.  OTS ;  lAiffiin  v.  k 
<&  S.  W,  R.  R.  Co.,  Id.  136;  Palmer  v,  P.  tk.  111  id.  4^i^; 
^^%  V,  M.  It  Co.,  112  id  443 ;  Jv  //y  v,  K  K  <&  &  B.  R. 
R.  Co.,  109  id.  44;  WangJm'y,  Siclft,  m>  id,  45 ;  M,  R.  R, 
Co,  V,  Jat'hon^  3  App.  Caa  193;  Clevtiaiul  \\  X.  J.  S.  Co.^ 
68  K.  y.  306;  Wil/iam^  v.  D.,  R  &  W,  R,  R,  Co.,  39  Hun, 
430;  Zetals  v,  K,  eit\,  R.  R.  Co.,  54  Mich.  55  ;  Ilennj  v.  S. 
Z,,  etc.,  R.  R.  Co,,  70  Mo.  288;  ^Burroim  \\  E,  R,  Co,,  63 
N.  Y.  556  ;  P.  R,  R.  Co.  v.  ^ispdl,  33  Penn.  St.  14T  ;  Z,  A, 
etc,,  R.  R.  Co,  V,  Bangs,  47  Mieh.  470 ;  J^i^r  v.  6'.  IT,  R,  R. 
Co.,  L,  R.  [3  Ex,  Div.]  154 ;  Lu^s  v,  Darlimjton,  Id,  [5  id.]  35  ; 
iry^/i-i?  V.  G.  Vf\  R.  R.  Co,,  6  B.  &  S.  70^;  Pattem)D  on 
RaOways,  21,) 

James  M,  Hunt  for  resjjondeut.  The  motion  to  di£^nus3 
was  properly  .denied.  {Harthoiomew  v*  N.  Y.  C,  uE  If.  R.  R. 
R.  Co.,  H)2  N.  Y,  716 ;  Ke(ttir*(/  v.  JV,  Y.  C.  ii^  IL  It  It  R. 
Co.,  49  ii  673  ;  SoHter  v.  N.  Y.  C.  ct  It  R.  R.  R.  Co.,  *S6 
id.  50;  LWy  v.  ^Y.  Y,  C.  d:  II,  It  It  R.  Co.,  107  id.  :u:,^, 
577;  Stachfs  v.  N,  Y.  C.  i&  II.  It  It  R.  C  .,  79  id,  M\\, 
466;  Ma^mth  v.  Z>,  iSj  II.  C  Co.,  04  id.  5:^4,  51'9;  iJolon  v. 
B.S  IL  C.  Co.,  71  id,  2S5;  McOrafh  v.  N.  Y.  C.  d-  IL  R. 
R.  R.  Co.,  63  id.  525 ;  Caseif  v.  X  Y.  C.  tfe  IL  R.  It  It  Co., 
8  Daly,  220,  223;  78  N.  Y.  518;  HVW  v,  N.  Y.  C.  It  R. 
Co.^  70  id.  195.)  The  motion  for  a  non-suit  was  properly 
denied,  {Hart  v.  IL  It  IL  Co,.  80  N,  Y.  (522;  Tormr  w 
City  of  Nmchirgh,  109  id.  301,  310.)  A  general  objection 
faik  to  point  out  any  error  in  the  que&tion  put  to  witne^eesL 
{Tiemeyer  y*   Tarnfjt/lM,  85  N,  Y*  51 6j  523 ;    Quhiihy  v. 
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Strauss,  90  id.  664;  iV,  J.  S\  B.  Co,  v.  Mayor,  €t<i.,  109  id. 
621.)  There  wafi  no  error  in  the  cliarge.  (Jiexter  v.  Stai^n^ 
73  N.  Y.  601 ;  Newall  v.  Bartlett,  114  id.  399,  405 ;  Stool  v. 
O.  S.  (&  N.  R,  R,  Co.,  107  id..  625,  627 ;  Mastertcm  v.  ViUaye 
of  ML  Vernon,  58  id.  391,  3*96 ;  Curtis  v.  R.  <&  S.  R.  R. 
Co.,  18  id.  542 ;  Losee  v.  Buchanofi,  51  id.  476,  492 ;  CaM- 
well  V.  N.  J.  S.  Co.,  47  id.  282,  290.) 

Haioht,  J.  This  action  was  brought  to  recover  damages  for 
a  personal  injury.  The  plaintiff  was  a  teacher  in  one  of  the 
public  schools  in  the  city  of  New  York,  and  was  also  engaged 
as  a  private  teacher  of  music,  ller  story  is,  in  substance,  that 
on  the  morning  of  the  22d  of  May,  1883,  she  took  a  train  upon 
the  defendant's  road  to  go  to  her  school ;  that  the  place  for  her 
to  alight  was  at  the  Seventy-sixth  street  station ;  that  after  the 
train  had  arrived  at  the  station  and  stopped,  she  arose  from  her 
seat,  went  to  the  door,  opened  it  and  stood  upcjn  the  sill  of  the 
door  in  the  doorway  waiting  for  the  guard  to  open  the  gates 
to  the  platform,  so  that  she  could  leave  the  train ;  that  he  was 
not  at  that  time  upon  the  platform  of  the  car,  but  soon  came 
running  through  the  forward  car  in  front  of  her;  that  he 
opened  the  gate  and  pulled  the  strap,  signaling  the  train  to 
Btart  at  the  same  instant ;  that  the  train  did  start  before  she 
had  time  to  leave  the  doorway,  and,  in  starting,  caused  her  to 
pitch  forward,  and,  to  prevent  herself  from  falling,  she  i)ut 
her  hand  up  by  the  side  of  the  door ;  that  the  motion  of  the 
car  caused  the  door  to  swing  to  upon  one  of  the  lingers  of  her 
hand,  injuring  it. 

The  testimony  of  the  defendant's  witnesses  is  to  the  effect 
that  the  guard  was  at  his  place  on  the  platform  as  the  train 
drew  up  to  the  station  ;  that  before  arriving  at  the  station,  she 
arose  and  opened  the  door  on  her  own  accord  and  stood  in  the 
doorway  waiting  for  the  train  to  stop;  that  as  the  brakes 
were  applied  to  stop  the  train  at  the  station,  the  door  swung 
to  onto  her  finger.  Some  criticism  has  been  made  in  reference 
to  a  discrepancy  in  her  testimony,  in  which  she  first  stated 
that  she  stood  up  and  waited  until  the  car  started,  and  then 
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opened  the  door  herself,  and,  in  the  same  connection,  states 
that  she  remained  in  the  doorway  until  the  guard  came  and 
pulled  the  strap  and  started  the  car.  It  is  quite  evident  that 
in  her  first  expression,  she  either  mis-spoke  or  was  incorrectly 
reported,  for  one  of  the  two  expressions  could  not  well  be  true, 
and,  in  her  subsequent  testimony,  she  makes  the  question  clear, 
for  she  distinctly  testified  that  she  did  not  open  tlie  door  until 
the  car  had  stopped.  But  these  questions  were  for  the  jury. 
They  were  submitted  under  proper  instructions  by  the  court, 
and  the  finding  has  been  approved  by  the  General  Term,  and 
the  questions  of  fact  thus  raised  are  not  open  for  further 
review.  Assuming,  therefore,  that  the  facts  are  as  testified  to 
by  the  plaintiff,  was  the  defendant  guilty  of  negligence  which 
contributed  to  or  caused  the  injury  ?  It  is  conceded  that  it 
was  the  duty  of  the  guard  to  be  upon  the  platform  of  the  car 
when  it  stops  at  a  station,  to  open  the  door  and  also  the  gate 
upon  the  platform,  so  a*^  to  afford  ingress  and  egress  to  and 
from  the  car.  On  this  occasion,  the  guard  was  absent  from 
his  post  of  duty,  but  it  is  urged  that  his  absence  was  not  the 
proximate  cause  of  this  injury,  but  had  he  been  at  his  post  of 
duty  and  opened  the  door  and  fastened  it  back,  by  the  catch 
provided  for  that  purpose,  and  opened  the  gate  to  the  platform 
of  the  car,  the  plaintiff  could  have  alighted  without  injury. 
This,  however,  was  not  all,  for  at  the  instant  that  he  did  open 
the  gate,  he  signaled  the  train  to  start,  before  giving  her  time 
to  alight  and  whilst  she  was  still  standing  in  the  doorway,  and 
by  thus  starting  the  train,  caused  the  door  to  swing  to  upon 
her  hand.  The  starting  of  the  train  at  that  instant  was  the 
proximate  cause  of  the  injury,  and,  under  the  circumstances  of 
the  case,  the  verdict  of  the  jury  to  the  effect  that  the  defend- 
ant was  chargeable  with  negligence  is  justified  by  the  plaintiff's 
evidence.  The  question  as  to  the  plaintiff's  contributory  neg- 
ligence, we  regard  as  more  serious,  but  we  are  inclined  to  the 
opinion  that  it  became  a  question  for  tlie  determination  of  the 
jury.  If,  in  opening  the  door,  she  had  shoved  it  back  over  the 
catch,  the  door  would  not  have  swung  to  upon  her  hand ;  but 
if,  as  she  testified,  the  car  had  stopped  and  was  standing  still 
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at  the  time  she  opened  the  door,  it  doubtless  would  not  have 
injured  her  had  she  been  given  an  opportunity  to  alight  from 
the  platform  before  the  train  was  again  put  in  motion,  causing 
the  door  to  close.  She  had  arrived  at  the  station  at  which  she 
was  to  alight ;  she  was  not  compelled  to  remain  inside  of  the 
car  and  l>e  carried  beyond  lier  destination.  She  but  did  what 
nearly  every  other  person  would  do  under  like  circumstances ; 
finding  that  the  guard  was  not  at  his  post,  opened  the  door 
80  that  she  could  attract  his  attention  in  time  to  have  the  gate 
of  the  platform  open  before  the  train  again  started. 

The  court  was  asked  to  charge  the  jury  that  there  was  no 
evidence  upon  which  they  could  give  any  damages  for  the  loss 
of  time,  as  a  music  teacher,  and  that  tliere  was  no  evidence 
that  the  plaintill  suffered  any  damages  from  being  absent  from 
her  position  as  a  teacher  in  the  public  school,  and  that  they 
could  give  no  damages  for  such  absence.  The  court  refused  to 
charge  either  of  these  pro])ositions  except  as  already  charged. 
The  court  had  charged  upon  this  subject  as  follows :  "But 
the  damages  to  which  the  plaintiff  is  entitled,  in  CAse  she  is 
entitled  to  recover  at  all,  includes  her  physical  pain  and  mental 
suffering,  and  such  geneml  inability  to  attend  to  any  business 
as  a  music  teacher,  which  the  evidence  with  reasonable  cei'tainty 
shows  she  has  sustained.  There  is  no  evidence  of  any  specific 
loss  of  business  or  loss  of  time  in  her  business,  and  no  evidence 
of  any  expense  or  liability  in  dollars  and  cents,  incurred  for 
medical  expenses.  Hence  nothing  can  be  allowed  specifically 
for  any  of  these  items."  There  was  evidence  to  the  effect 
that  she  W8s  unable  to  attend  her  school  for  six  weeks,  and 
that  she  lost  her  salary,  as  such  teacher,  for  that  time ;  that 
the  injury  to  her  finger  was  of  that  character  as  to  render  it  so 
fiensitive  that  she  could  not  strike  the  keys  of  a  piano  wnth  it, 
and  that  in  giving  music  lessons  it  was  necessary  for  her  to 
play,  in  connection  with  her  instnictions.  But  there  was  no 
evidence  as  to  the  amount  of  the  salary  paid  her  as  a  teacher 
in  the  public  school,  or  as  to  the  amount  of  her  wages  as  a 
private  teacher  of  music.  She  was,  consequently,  entitled  to 
recover  nominal  damages  only  for  these  items.  {Leeds  v. 
SiCKELs  —Vol.  LXXIII.        68 
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Metropolitan  Gas  Light  Oo.^  90  N.  Y.  26.)  And  such  was 
the  instruction  evidently  intended  to  be  given  by  the  trial 
court,  for  the  attention  of  the  jury  was  called  to  the  fact  that 
there  was  no  evidence  of  any  specific  loss  of  business  or  of  time, 
and  no  evidence  of  any  expense  or  liability  in  dollars  and  cents 
incurred  for  medical  expenses,  and  that  nothing  could  be 
allowed  specifically  for  any  of  those  items.  It  is  true  that  the 
word  nominal  was  not  used  and  the  word  specifically  was  used, 
but  we  think  the  jury  correctly  understood  the  court  and  was 
not  misled  by  the  use  of  that  word.  But,  again,  the  requests  to 
charge  were  too  broad.  They  were  to  the  effect  that  the  jury 
could  not  give  any  damage.  This  would  exclude  the  right  to 
recover  nominal  damages.  Consequently  the  exceptions  taken 
to  the  refusal  to  charge  these  propositions  are  unavailing. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Makcus   M.   Beeman,   Respondent,   v.   George   A.   Banta, 

Appellant. 

Defendant  contracted  to  construct  a  refrigerator  for  plaintiff,  who  waa 
engaged  in  the  business  of  preparing  poultry  for  market,  and  with 
knowledge  that  plaintiff  intended  to  at  once  make  use  of  the  refrigerator 
for  freezing  and  preserving  chickens  for  the  May  market  following, 
expressly  warranted  that  the  freezer  would  keep  them  in  perfect  condi- 
tion; this  it  failed  to  do,  and  in  consequence  a  large  quantity  of  chickens 
were  lost.  In  an  action  upon  the  warranty,  the  court  charged  in  sub- 
stance, that  plaintiff  was  entitled  to  recover  as  damages  the  difference 
between  the  value  of  the  refrigerator  as  constructed  and  its  value  as  it 
would  have  been  if  made  according  to  contract,  and  also  to  recover  the 
market  value  of  the  chickens  lost,  Jess  cost  of  getting  them  to  market 
and  fees  of  commission  men  charged  on  sale.     Held,  no  error. 

K,  YJ.iSh  M,  M.  P.  Co.  V.  Remingttm  (109  N.  Y.  143),  distinguished. 

(Submitted  January  27,  1890  ;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  1,  1887,  which  affirmed  a  judgment  in  favor  of 
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plaintiS  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Rhodes^  Coons  cJ&  Uiggins  and  John  H.  Pa/rsoiis  for  appel- 
lant. The  statement  of  the  defendant  relied  upon  as  the 
foundation  of  this  action  as  a  warranty,  was  not  intended  as 
such  by  the  defendant,  and  apparently  was  not  relied  upon  at 
the  time  of  the  contract,  and  does  not,  under  the  circumstances, 
constitute  a  warranty.  {Swett  v.  Colgate^  20  Johns.  196 ;  O. 
Mfg,  Soc.  V.  Lavyrence^  4  Cow.  440 ;  Reed  v.  RcundaU^  29 
N.  Y.  35S~361 ;  Rust  v.  EcJcler,  41  id.  488,  491 ;  Hoe  v. 
Sanhom,  21  id.  562;  Day  v.  Pool,  52  id.  416,  420.)  The 
question  of  the  construction  of  the  language  used  on  which 
this  express  warranty  alleged  in  the  complaint  is  founded, 
should  not  have  been  submitted  to  the  jury,  as  it  was  done. 
{Dwight  V.  G.  L.  Ins.  Co.,  103  N.  Y.  341.)  Plaintiff  waived 
his  right  to  damages  by  paying  for  this  refrigerator  after  he 
had  discovered  the  alleged  defect.  {M.  M.  P.  Co.  v.  ReTn- 
ington,  109  N.  Y.  143 ;  Brovm  v.  Burhans,  4  Hun,  227 ; 
O.  C.  M.  Co.  V.  Mann,  24  Wkly.  Dig.  483 ;  Bennett  v. 
Buclum,  76  N.  Y.  386.)  Plaintiff  having  known  of  the 
alleged  defect  before  putting  in  his  poultry,  should  not  recover 
for  its  loss.  (1  Sutherland  on  Dam.  141 ;  Short  v.  KaUoxoayy 
11  A.  &  E.  28 ;  Whrightiip  v.  Chanibm^lain,  7  Scott,  598.) 
The  basis  of  value  of  the  damaged  chickens  were  furnished 
only  by  the  evidence  of  the  plaintiff  himself,  and  he  was  not 
shown  competent  to  speak  on  the  subject.  {Harris  v.  P.  R. 
R.  Co.,  58  N.  Y.  660 ;  Graham  v.  Maitland,  6  Abb.  Pr. 
[N.  S.]  327;  1  Sweeney,  149;  Harris  v.  Ely,  1  Seld.  Notes, 
35  ;  Greeley  v.  Stilson,  27  Mich.  153 ;  Terpennhig  v.  C.  E. 
Ins.  Co.,  43  N.  Y.  279 ;  Bush  v.  W.  F.  Ins.  Co.,  2  T.  &  C. 
629 ;  Whelan  v.  Lynch,  60  N.  Y.  469.)  The  mere  fa<5t  that  a 
witness  has  once  bought  or  sold  the  very  article  in  question 
does  not  necessarily  qualify  him  to  express  an  opinion  upon  its 
value,  although  the  price  he  paid  or  received  may  be  compe- 
tent evidence.  (  Watson  v.  Bauer,  4  Abb.  Pr.  [N.  S.]  272  ; 
Smith  V.  Hill,  22  Barb.  656 ;  Chambovet  v.  Cagney,  2  J.  &  S. 
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474,  489.)     The  rule  of  damages  as  applied  on  this  trial  as 

to  the   refrigerator   was  erroneous,    and  sufficient    alone    to 

reverse  the   judgment.  {M,  M.  P,  Co,  v.  Remvngton^  109 
N.  Y.  143.) 

Baldwin  cfe  K&Miedy  for  respondent.  Plaintiff  had  the 
right  to  show  what  the  chickens  would  be  worth  in  market  at 
the  time  and  place  contemplated  in  the  bargain  as  the  time 
and  place  of  sale,  and  the  amount,  less  transportation  and 
commission  in  selling,  and  what  was  realized  from  chickens 
sold,  added  to  the  damages  on  the  freezer,  would  be  the 
correct  measure  of  damages.  {Passmger  v.  Thorhum^  34 
K  Y.  634 ;  White  v.  Miller,  71  id.  133 ;  Bay  v.  Poole,  52 
id.  419,  420  ;  Wahema/n  v.  W.  cfe  W.  M.  Co.,  101  id.  205  ;  Pe^^ 
V.  Mc Connelly  Id.  276 ;  Part  v.  Zairnbeer,  107  id.  669.) 
The.  motion  for  a  non-suit  when  plaintiff  rested,  should  have 
been  denied.  {Briggs  v.  Hilton,  99  N.  Y.  517;  Pay  v. 
Pool,  52  id.  416 ;  Pon/nce  v.  Pow,  57  id.  15 ;  Kent  v.  Fried- 
man, 101  id.  616.) 

Parker,  J.  The  recovery  in  this  action  was  for  damages 
•laimed  to  have  been  sustained  because  of  a  breach  of  an 
express  warranty  on  the  part  of  the  defendant  to  so  con- 
stnict  a  freezer  for  the  plaintiff  as  that  chickens  could  be  kept 
therein  in  perfect  condition. 

The  jury  have  found  the  making  of  the  warranty,  its 
breach  and  the  amount  of  damages  resulting  therefrom.  The 
Greneral  Term  have  affirmed  these  findings  and  as  there  is 
some  evidence  to  support  each  proposition,  we  have  but  to 
consider  the  exceptions  taken. 

The  appellant  excepted  to  the  charge  of  the  court  respects 
ing  the  measure  of  damages.  Ui^on  the  trial  he  insisted,  and 
still  urges,  that  the  proper  measure  of  damages  is  the  cost  of 
so  changing  the  freezer  as  to  obviate  the  defect  and  make  it 
conform  to  the  warranty,  and  N.  Y.  S,  Moniter  Milk  Pan  Co. 
V.  Remington  (109  N.  Y.  143)  is  cited  in  support  of  such  con- 
tention.    That   decision   was  not  intended  to,   nor   does   it 
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modify,  the  rule  as  recognized  and  enforced  in  Paasuiger  v. 
Thxyrhum  (34  N.  Y.  634) ;  ^Vh^te  v.  Miller  (71  N.  Y.  133) ; 
Wake^nan  v.  Wheeler  cfe  Wilso?i  Mfg.  Co.  (101  N.  Y.  205) ; 
Heed  V.  McConneU  (101  N.  Y.  276),  and  kindred  cases. 
.  In  that  case  the  argument  of  the  court  demonstrates  :  First, 
that  improper  evidence  was  received ;  and  second,  that  the 
finding  of  the  referee  was  without  evidence  to  support  it. 
No  other  proposition  was  decided.  And  the  discussion  is  not 
applicable  to  the  facts  before  us. 

The  plaintiff  was  largely  engaged  in  preparing  poultry 
for  market  which  he  had  either  raised  or  purchased.  Before 
meeting  the  defendant  he  had  attempted  to  keep  chickens  for 
the  early  spring  market  in  a  freezer  or  cooler  which  he  had 
constructed  for  the  purpose.  The  attempt  was  unsuccessful 
and  resulted  in  a  loss. 

The  jury  have  found  in  effect  that  the  defendant,  with 
knowledge  of  this  intention  of  the  plaintiff  to  at  once  make 
use  of  it  in  the  freezing  and  preservation  of  chickens  for  the 
May  market  following,  expressly  represented  and  warranted 
that  for  about  $500  he  would  construct  a  freezer  which 
should  keep  them  in  perfect  condition  for  such  market. 

That  he  failed  to  keep  his  contract  in  such  respect,  result- 
ing in  a  loss  to  the  plaintiff  of  many  hundred  pounds  of 
chickens. 

The  court  charged  the  jury  that  if  they  should  find  for  the 
plaintiff,  he  was  entitled  to  recover,  as  one  of  the  elements 
of  damage,  the  difference  between  the  value  of  the  refriger- 
ator as  constructed,  and  its  value  as  it  would  have  been  if 
made  according  to  contract.  The  correctness  of  this  instruc- 
tion does  not  admit  of  questioning.  Had  the  defendant 
made  no  use  of  the  freezer,  such  rule  would  have  embraced 
all  the  damages  recoverable.  But  he  did  make  use  of  it,  and 
such  use  as  was  contemplated  by  the  contract  of  the  parties. 
The  result  was  the  total  loss  of  hundreds  of  pounds  of  chickens. 

The  fact  that  the  defendant  well  knew  the  use  to  which 
the  freezer  was  to  be  immediately  put,  liis  representation  and 
warranty  that  it  would  keep  chickens  in  perfect  condition,. 
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burdens  him  with  the  damage  sustained  because  of  his  failure 
to  make  good  the  warranty. 

Upon  that  question,  the  court  instructed  the  jury  that  the 
plaintiff  was  entitled  to  recover  the  value  of  the  chickens  le* 
cost  of  getting  them  to  market,  including  freight,  and  fees  of 
commission  merchant. 

The  question  of  value  was  left  to  the  jury,  but  they  were 
permitted  to  consider  the  evidence  tending  to  show  that  frozen 
chickens  were  worth  forty  cents  a  pound  in  the  market  during 
the  month  of  May. 

Such  instruction  we  consider  authorized.  The  object  of 
the  freezer  was  to  preserve  chickens  for  the  May  market. 
The  expense  of  construction,  and  trouble,  as  well  as  expense 
of  operation,  was  incurred  and  undertaken  in  order  to  secure 
the  enhanced  prices  of  the  month  of  May.  It  was  the  extra 
profit  which  the  plaintiff  was  contracting  to  secure,  and  in  so 
far  as  the  profits  contemplated  by  the  parties  can  be  proven, 
they  may  be  considered.  Gains  prevented  as  well  as  losses 
sustained  are  proper  elements  of  damage.  {Wakeman  v. 
VTkeeler  &  Wilson  Mfg,  Co,,  101  N.  Y.  205.) 

We  have  carefully  examined  the  other  exceptions  to  the 
charge  as  made  and  to  the  refusals  to  charge  as  requested, 
and  also  the  exceptions  taken  to  the  admissibility  of  testimony, 
but  find  no  error  justifying  a  reversal. 

The  insistence  of  the  appellant  that  the  judgment  be 
reversed  because  against  the  weight  of  evidence,  may  have 
been  entitled  to  some  consideration  by  the  General  Term,  but 
it  cannot  be  regarded  here. 

The  judgment  should  be  affirmed. 

All  concur,  except  Follett,  Ch.  J.,  and  Vann,  J.,  not  sitting. 

Judgment  affirmed. 


1890.]  Slattery  v.  Schwanneo^e  et  al.  543 

Statement  of  case. 


118   548 
Mabgaret  Slattery,   Appellant,   v,    Albert   F.    Schwan-     i^  i^^i 

NECKE  et  al.,  Respondents. 

In  an  action  to  redeem  certain  premises  .from  a  mortgage  executed  to 
defendant  H.  in  1877  and  duly  recorded,  it  "appeared  that  the  property 
was  conveyed  to  plaintiff  in  1878,  but  his  deed  was  not  recorded  until 
1881,  prior  to  which  date  the  mortgage  was  foreclosed  by  H.,  the  prop- 
erty being  bid  in  by  him  at  the  sale.  The  deed  to  II.  was  recorded 
December  17,  1880.  Plaintiff  was  not  made  a  party  to  the  foreclosure 
action,  but  due  notice  of  its  pendency  was  filed.  On  February  4,  1881, 
H.,  convej'ed  the  premises  to  defendant  8.,  a  bona  fide  purchaser,  for  a 
good  consideration.  The  deed  to  8.  was  recorded  March  9,  1881.  The 
court  found  that  plaintiff  took  actual  possession  of  the  premises  under 
her  deed,  and  that  H.  had  actual  and  express  notice  of  such  deed.  Held, 
that  plaintiff  was  not  entitled  to  recover;  that  8.  acquired  by  his  deed 
from  H.  not  only  his  title,  but,  through  the  foreclosure  proceedings, 
the  title  of  the  mortgagor;  that  8.  was  entitled  to  the  protection  given 
by  the  recording  act  against  the  prior  unrecorded  deed  of  plaintiff, 
and  this,  without  regard  to  the  question  whether  H.  had  or  had  not 
notice  of  plaintiff's  deed;  also  that  plaintiff  was  bound  by  tho  judgment 
in  the  foreclosure  suit  the  same  as  if  he  had  been  a  party  thereto.  (Code 
Pro.  §  132.) 

It  appeared  that  the  attorneys  for  H.  in  the  foreclosure  suit,  and  who  had 
made  the  loan  to  the  mortgagor,  were  informed  of  her  deed  before  the 
foreclosure.  This  knowledge  was  not  acquired  in  any  matter  or  pro 
ceedings  relating  to  the  making  of  the  loan  or  the  foreclosure  of  the 
mortgage,  or  while'  engaged  in  the  transaction  of  any  business  for  11. 
Held,  that  plaintiff  was  not  charged  with  notice  of  said  deed. 

The  knowledge  of  an  agent  can  be  charged  to  the  principal  only  when  clear 
proof  is  made  that  the  knowledge  was  present  in  the  agent's  mind  at  the 
time  of  the  transaction  which  is  the  subject  of  consideration. 

Reported  below,  44  Hun,  75. 

(Argued  January  27,  1890;  decided  February  25,  1890.) 

Appeal  from  an  order  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  made  March 
31,  1887,  which  reversed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  Special  Term,  and  granted  a 
new  trial. 

The  nature  of  tlie  action  and  the  facts  are  suflSciently  stated 
in  the  opinion. 
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J  a  men  C.  De  La  Mare  for  appellant.  As  the  order  of 
reversal  does  not  state  that  it  was  made  upon  tlie  facts,  this 
court  is  bound  to  presume  that  it  was  on  questions  of  law,  and 
to  reverse  it  if  no  error  of  law  is  shown.  (Code  Civ.  Pro. 
§  1338 ;  Lewi^i  v.  Bmttqn,  100  N.  Y.  70.)  The  facts  found 
amply  support  the  judgment.  {Meehan  v.  Forrester^  52  N.  Y. 
275  ;  Hart  v.  Ten  Eyck^  2  Johns.  Ch.  .)  The  court  cannot^ 
on  the  case  as  presented,  dctennine  whether  or  not  the  find- 
ing was  without  evidence  to  support  it.  {Porter  v.  Smithy  107 
N.  Y.  531 ;  35  Hun,  118.)  The  finding  that  Hewlett  had 
notice  of  the  deed  to  plaintiff  is  not  without  evidence  tending 
to  sustain  it.  {Dohm  v.  MerriU^  18  Hun,  27;  3  Wait's  Pr. 
307;  Bennett  v.  Johnmn,  21  N.  Y.  238;  Baylies  on  N.  T.  & 
App.  174,  290 ;  Cox  v.  Pierce,  112  N.  Y.  637;  Dunn  v.  ffarn- 
heck,  72  id.  80,  89 ;  Thoma„s  on  Mort.  §§  489,  490 ;  FUigg  v. 
Mann,  2  Sum.  554 ;  Read  v.  Gaiinon.,  50  N.  Y.  345 ;  EUi» 
v.  Hoorman,  90  id.  466.)  The  Lawtons  being  the  attorneys 
and  agents  for  Hewlett,  notice  to  them  was,  in  law,  notice  to 
Hewlett.  {Bank  of  IL  S.  v.  Davis,  2  Hill  451 ;  In^aJl^  v. 
Morgan,  10  N.  Y.  178,  184,  185 ;  Dillon  v.  Andreics,  43  id. 
231,  238 ;  Bank  y.  Frank,  13  J.  &.  S.  415;  Holdenw  X.  Y. 
i6  E\  Baiik,  74  N.  Y.  286,  292 ;  Craigie  v.  Uadley,  99  id.  131- 
134.)  The  defendant  Schwannecke  is  in  no  better  position 
tlian  Hewlett.  {Dam4i  v.  Duffrie,  18  Abb.  Pr.  360 ;  Dias  \\ 
Merle,  4  Paige,  259 ;  Window  v.  Clark,  47  N.  Y.  261 ;  Uie- 
kock  V.  Seribner,  3  Johns.  Cas.  311 ;  2  Jones  on  Mort.  §  1101 ; 
Thomas  on  Mort.  ^  705 ;  Raynor  v.  Wilson,  6  Hill,  469  ;  Wood 
V.  Chapin,  13  N.  Y.  520 ;  Gillig  v.  Mass,  28  id.  208  ;  Tahbell 
V.  West,  "^^y  id.  288.)  There  was  no  contradiction  of  Slatterj-'s 
evidence  that  he  made  the  tender,  and  that  it  was  refused.  It 
was  properly  made  to  Hewlett's  attorney  and  agent.  {Miner 
v.  Beekman,  11  Abb.  [N.  S.]  147;  Thomas  on  Mort.  235; 
Beach  V.  Crooke,  28  N.  Y.  535.)  If  plaintiff  is  entitled  to 
redeem,  the  right  to  redeem  carries  with  it  the  right  to  an 
accounting.     {Pratt  v.  Stiles,  9  Abb.  Pr.  150.) 

Ahn^r  C.  Thonias  for  respondent.     The  coiut  at  Special 
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Term  erred  in  finding  that  the  defendant  Hewlett,  at  and 
before  the  commencement  of  the  action  to  forclose  said  mort- 
gage, had  actual  and  express  notice  of  the  deed  to  Margaret 
Slattery.  {Constant  v.  l^iweraity.  111  N.  Y.  604,  611.) 
Even  if  absolute  proof  of  personal  notice  to  Mr.  Hewlett  indi- 
vidually, before  the  commencement  of  the  foreclosure,  could 
be  found  in  the  case,  this  would  not  sustain  the  judgment  of 
the  Special  Term.  (Code  Civ.  Pro.  §  1671 ;  Stem  v.  O'Con- 
noU,  35  N.  Y.  104;  Lammt  v.  Cheshire,  65  id.  30,  38; 
AyravJi  v.  Murphy^  54  id.  203  ;  Kindherg  v.  Freeman,  39 
Hun,  466  ;  KipjJ  v.  Brandt,  49  How.  Pr.  358  ;  Ostram  v. 
McCann,  21  id.  431 ;  Hall  v.  NeUim,  23  Barb.  88 ;  14  How. 
Pr.  32.)  The  judgment  was  properly  reversed  as  to  the  defend- 
ant Schwannecke,  as  to  whom  no  notice  of  any  kind  is  pre- 
tended. {Wmd  V.  Chapin,  13  N.  Y.  509;  Fort  v.  Burch,  5 
Denio,  187;  Wesfbrool*  v.  Gleason.,  79  N.  Y,  23,  31 ;  Decker 
V.  Boice,  83  id.  215,  221  ;  Varick  v.  Bri<fg8,  6  Paige,  323; 
Jones  on  Mort.  §  583 ;  Z.  F.  Co.  v.  Z.  G.  i&  F.  Co,,  82  N.  Y. 
476 ;  Jackson  v.  McChesney,  7  Cow.  360.)  Even  if  the  plain- 
tiff could  sustain  the  claim  for  redemption,  a  new  trial  would 
be  necessary,  for  the  reason  that  the  judgment  of  the  Special 
Term  is  erroneous  with  respect  to  the  principles  laid  down  in 
it  as  to  which  redemption  is  to,  be  had.  {Pat'ker  v.  B.  cfe  S. 
IL  R,  Co.,  17  N.  Y.  283 ;  Hart  v.  Wandh,  50  id.  381 ;  Gage 
V.  Brewster,  31  id.  218  ;  Winslow  v.  Clark,  47  id.  2(51 ;  Bay- 
nor  V.  Sehnes,  52  id.  579;  Vanderkemp  v.  ShelUm,  11  Paige, 
28  ;  Parker  v.  Child,  25  N.  J.  Eq.  41  ;  Seimrd  v.  Hunting' 
ton,  94  N.  Y.  104,  114;  Frankhjn  v.  Ilayward,  61  How.  Pr. 
48 ;  Mickles  v.  Dlllaye,  17  K  Y.  80  ;  Wet  more  v.  Roberts,  10 
How.  Pr.  51;  Fogal  v.  Pirro,  17  Abb.  Pr.  113;  Miner  v. 
Beeckman,  50  N.  Y.  337  ;  Brinekerhoff  y,  Lansing,  4  Johns. 
Ch.  65;  Pei^ne  v.  Dunn,  Id.  140.) 

Brown,  J.     This  action  was  brought  to  redeem  certain  real 
estate  situated  in  the  city  of  New  York  from  a  mortgage  exe- 
cuted by  Clara  Decker  and  Peter  P.  Decker,  her  husband,  to  the 
defendant  Hewlett,  to  secure  the  sum  of  $2,000,  and  bearing 
SicKELs — Vol.  LXXHI.        69 
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date  December  13,  1877,  and  duly  recorded  in  the  register's 
office  of  said  city. 

The  plaintiif  became  the  owner  of  the  property  by  deed 
from  said  Deckei-s  dated  July  25, 1878,  but  not  recorded  until 
March  15, 1881. 

Intermediate,  the  date  of  plaintiffs  deed  and  the  date  of  its 
record,  the  defendant  Hewlett  foreclosed  his  mortgage  by 
action  in  the  Supreme  Court,  and  on  the  28th  day  of  October, 
1880,  received  a  deed  from  Thomas  Nolan,  referee,  pursuant 
to  a  sale  made  under  the  judgment  rendered  in  said  foreclosure 
action,  which  deed  was  duly  recorded  December  17,  1880. 
The  plaintiff  was  not  made  a  party  to  that  action,  but  a  notice 
of  the  pendency  of  the  action,  in  the  form  required  by  the 
Code,  was  duly  and  regularly  tiled  in  the  office  of  the  clerk  of 
the  city  and  county  of  New  York  on  July  16,  1880. 

On  February  4,  1881,  Hewlett  conveyed  the  premises  to  the 
defendant  Schwannecke  for  tlie  consideration  of  82,500,  of 
which  $500  was  i)aid  in  cash,  and  the  balance  secured  by  a 
mortgage  upon  the  same  premises.  The  deed  to  Schwannecke 
was  recorded  on  March  9,  1881. 

The  General  Term  reversed  the  interlocutory  judgment 
entered  at  the  Special  Term  in  the  plaintiffs  favor,  and  as  the 
order  of  that  court  does  not  state  that  such  reversal  was  ujxm 
the  fact*^,  we  must  presume  it  to  have  been  u])on  the  law.  The 
facts  found  l)y  the  trial  court  are  not,  therefore,  open  to  review 
here,  so  far  as  they  are  supported  by  evidence. 

The  court  found  that  the  plaintiff  took  actual  possession  of  tlie 
premises  under  her  deed,  and  that  the  defendant  Hewlett  had 
actual  and  express  notice  of  the  deed  to  the  plaintiff.  Schwan- 
necke was  a  bona  fide  purchaser  of  the  premises  for  a  valuable 
consideration.  {LoouHtrhie  Fertilizer  Co,  v.  Lake  G-uano  <ft 
Fertilizer  C(k,  82  X.  Y.  476;  Wood  v.  Chapin,  13  N.  Y.  500.) 

lie  acquired  by  his  deed  from  Hewlett  not  only  Hewlett's 
title,  but,  through  the  medium  of  the  foreclosure  proceedings 
the  title  of  Mrs.  De(»ker,  the  mortgagor,  and  such  deed  was  a 
bar  against  her  and  all  parties  to  the  suit.  (Code  Civ.  Pro.  § 
1<m2;  Seirard  v.  Ilfffithn/trm.  04  X.  Y.  104-114.) 
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This  defendant  was,  therefore,  entitled  to  the  protection 
given  by  the  recording  act  against  the  prior  unrecorded  con- 
veyance of  the  plaintiif,  and  this  without  regard  to  the 
question  whether  Hewlett  had  or  had  not  notice  of  the 
plaintifPs  deed.  (  Wood  v.  Chapin^  supra  /  Decker  v.  Bolee^ 
83  X.  Y.  215.) 

As  to  this  defendant  the  judgment  w^as  properly  reversed 
by  the  General  Term. 

The  defendant  Hewlett  excepted  to  the  findings  of  the  trial 
court  which  I  havp  quoted,  and  under  such  exceptions  the 
question  is  presented  in  this  court,  as  one  of  law,  whether  tliere 
is  any  evidence  tending  to  support  such  findings,  and  upon 
that  question  we  will  presume  that  all  the  evidence  given  upon 
the  subject  embodied  in  those  findings  is  contained  within  the 
case.     {Halpin  v.  Phenix  Ins.  Co.)* 

We  find  no  evidence  in  tlie  record  showing  that  the  plaintiff  , 
ever  had  "  actual  possession  "  of  the  premises,  or  that  Hewlett 
had   "actual  and  express  notice"  of  the  plaintiffs  deed  as 
found  by  the  Si)ecial  Term. 

It  does  appear,  however,  that  the  attorneys  for  Hewlett 
in  the  foreclosure  suit,  and  who  had  also  made  the  loan  to 
Mrs.  Decker,  had  notice  of  plaintiffs  deed.  Tliis  knowledge 
was  not  acquired  in  any  matter  or  proceedings  relating  either 
to  the  making  of  the  loan  or  the  foreclosure  of  the  mortgage 
nor  while  engaged  in  the  transaction  of  any  business  for  Mr. 
Hewlett,  but  the  information  was  received  from  the  plaintiffs 
husband  upon  a  visit  by  him  to  the  attorneys'  office,  to  inquire 
about  an  abstract  of  title  of  the  property,  a  matter  that  con- 
cerned neither  tlie  attorneys  or  Hewlett,  but  the  plaintiff 
alone.  And  for  the  purpose  of  supporting  the  judgment,  we 
may  presume  the  fact  to  be  in  accordance  with  this  evidence, 
and  give  to  it  the  same  effect  as  if  it  had  been  found  by  the 
trial  court. 

The  question  how  far  a  principal  is  chargeable  with  notice 
communicated  to  or  knowledge  acquired  by  his  agent  in 
another  transaction  at  another  time,  when  not  acting  for  his 

*Note,  ante,  p.  165. 
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principal,  has  recently  received  consideration  in  this  court  in 
the  case  of  Constant  v.  University  of  liochester  (111  N.  Y. 
604),  and  the  principle  was  there  settled  that  the  knowledge 
of  the  agent  can  be  charged  to  the  principal  only  when  clear 
proof  is  made  that  the  knowledge  was  present  in  the  agent's 
inind  at  the  time  of  the  transaction  which  is  the  subject  of 
consideration  by  the  court.  Within  the  doctrine  of  that  case 
tie  attorneys'  knowledge  cannot  be  imputed  to  Hewlett,  as 
there  is  not  only  no  proof  that  at  the  time  of  the  foreclosure 
they  had  in  mind  the  fact  that  plaintiff  held  a  deed  for  the 
property,  but  all  the  evidence  in  the  case  tends  to  the  opposite 
conclusion,  as  it  shows  that  they  supposed  and  believed  that 
one  John  Slattery  was  the  owner,  and  was  for  that  reason 
made  a  defendant  in  the  action. 

We  think,  therefore,  that  the  plaintiff's  case  falls  within 
section  182  of  the  Code  of  Procedure,  wliich  was  in  force  at 
the  time  of  the  tiling  of  the  notice  of  pendency  of  action  in 
the  foreclosure  suit,  and  which  provided  that  "  from  the  time 
of  filing  only  shall  the  pendency  of  the  action  be  constructive 
notice  to  a  purchaser  or  incmnbrancer  of  the  property  affected 
thereby,  and  every  person  whose  conveyance  or  incumbrance 
is  subsequently  executed  or  nvhsequently  recorded  shall  be 
deemed  a  subsequent  purchaser  or  incumbrancer,  and  shall  be 
bound  by  all  the  proceedings  taken  after  the  filing  of  such 
notice  to  the  same  extent  as  if  he  were  made  a  party  to  the 
action." 

Plaintiff's  deed  was  not"  recorded  until  after  all  the  other 
deeds  for  the  property  had  been  placed  upon  the  record,  and 
she  was,  therefore,  bound  by  the  judgment  of  foreclosure  to 
the  same  extent  as  if  she  had  been  a  party  to  the  action. 

In  view  of  the  very  satisfactory  opinion  delivered  at  the 
(leneral  Term,  it  is  not  deemed  necessary  to  discuss  the 
questions  involved  at  greater  length. 

The  order  should  be  aflirmed  and  judgment  absolute  rendered 
against  appellants,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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MA«r  B.  Van  Clkat,  AppeUant,  v.  Cati 

Respondents. 

A  decree  dissolving  a  marriage  for  a  cause  not  r, 
the  aws  of  this  state,  rende:^  i„  anoTheTsuL 

J2"  •,  '"^  ^""J*"'  ---^  »"«  parties.  i^aHcti 
band  will  not  deprive  the  wife  of  her  henlid  , 

mth,s  state;  at  least,  in  theabsence  of  evident 
state  where  it  was  rendered,  it  has  that  eS^t 

.r^';^'^^-^"''-''«^^---"ha. 

Ji!««„,    the  provisions  of  the  Code  of  Civil  TV   , 
ccianngtnat     a  wife  being  a  defendant  in  a  sui    , 

i?.rdrreiSi:?t^;/---^'- 

Laws  Of  ^eso)  lefXiaw  u^C  ""'^'^  '    ' 
'^'^  C^/ V.  5«,v«  (48  Hun.  461).  re^^^ed. 

(Submitted  January  29.  1890;  decided  February  5 

Appeal  from  judgment  of  the  General  Tc    , 
Court  m  the  second  judicial  department 
order  made  Februa^  15,  1887,  whichX'    , 

srati::frrer^-"--ecisio,' 

The  plaintiff  brought  this  action  to  recov, 

Y^n VlT^  "  *'"  ^^*^  ^^  Brooklyn    of 
Van  Cieaf,  deceased,  was  seized  whii;  he  w 

Van  Cleaf  on  the  6th   of    July,    1875   j 
November  12  ISSJ.-    fi,„*  j     •  ' 

1^,  1884,    that  during  said  pei     ! 
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and  possessed  of  the  premises  in  question,  and  that  the  defend- 
ants are  in  possession  tliereof,  claiming  to  own  the  same. 

Without  denying  any  of  said  allegations,  the  defendant 
v^  Catharine  Burns  answered,  alleging  that  on  the  9th  of  April, 
1881,  said  David  Van  Cleaf,  who  was  then  a  resident  of  the 
state  of  Illinois,  was  duly  divorced  from  the  plaintiff  on  account 
of  her  misconduct  by  the  judgment  of  a  court  in  tliat  state, 
which  had  jurisdiction  of  the  subject-matter  and  of  the  parties. 

The  trial  court  found  the  following  facts :  "  That  in  an 
action  in  the  Circuit  Court  of  Cook  county,  Illinois,  hi  which 
David  Van  Cleaf  was  plaintiff,  and  said  Mary  B.  Van  Cleaf 
was  defendant,  brought  for  a  divorce  and  dissolution  of  the 
marriage  for  the  cause  arid  ground  that  said  Mary  B.  Van 
Cleaf  had  willfully  deserted  and  absented  herself  from  said 
David  Van  Cleaf,  her  husband,  without  any  reasonable  cause, 
for  the  space  of  more  than  two  years  before  the  commence- 
ment of  such  action,  which,  by  the  laws  of  Illinois,  was  a 
ground  for  absolute  divorce  and  dissolution  of  the  Ixnid  of 
marriage,  such  proceedings  were  had  that,  on  April  9,  1881, 
judgment  was  granted  and  perfected  therein  in  favor  of  said 
David  Van  Cleaf  against  said  Mary  B.  Van  Cleaf,  dissolving 
the  bond  of  marriage  between  them,  for  the  cause  and  ground 
aforesaid,  w^hich  cause  and  ground  was,  by  said  judgment, 
adjudged  to  exist. 

"  That  said  couii,  in  pronouncing  said  judgment,  had  jurisdic- 
tion of  the  subject-matter  of  the  action  and  judgment,  and  of 
the  parties  thereto. 

"  That  said  David  Van  Cleaf  was,  at  the  time  of  said  action 
and  judgment,  domiciled  in  Chicago,  in  the  state  of  Illinois, 
and  said  Mary  B.  Van  Cleaf,  on  October  18,  1880,  appeared 
in  said  action  in  person,  and  filed  her  answer  in  writing  to  the 
complaint,  having  first  received  notice  of  the  commencement 
of  the  suit  by  the  service  on  her  in  this  state  of  the  summons 
and  complaint. 

"  That  the  plaintiff  w^as,  during  all  the  time  above  men- 
tioned, a  resident  of  the  city  of  Brooklyn  in  the  state  of  New 
York." 


_:i_  Van  CuoAF  *..  BuKNs  e 

. Statement  of  case. 

The  court  found,  as  a  ^nehision  of~la, 
plaintiff  duly  except«d. 

stipulation  admitting  the  facts  as  found.  * 
The  ca^  states  tliat  no  other  facts  app, 
stipulate,  for  the  purpose  of  any  appeaU 
>™8seized  in  fee-simple  of  the  premises  i, 
the  date  of  h.s  marriage  to  the  plaintiff  , 
divorce,  and  that  such  admission  shall  ha 
though  foimd  by  the  ti-ial  judge  upon  pre 

-/oAn  H.  Kemhie  for  appellant.  IT„de 
State  and  their  construction  by  our  cour 
the  mamage  contract  does  not  forfeit  i 
except  as  provided  by  statute.     {Erkenh, 

•^  \.  ?•  "^-^-^  '^'^  ^''■^•'>'-<^«  f«r  the  , 
M'lfe  which  H-ill  forfeit  her  right  to  dower  i 
adulteiy.     (l  Greenl.  on  Ev    094  ,^.      , 

S'^'.I.  'z^'"'^^*-  ^'^^  rsth  ed.]  32,  237  . 

I^tahrooh  79  X.  Y.  240-252  ;  3  R  S  32  ' 

52xTr593;.M,^,,,p,,,,.,;,,,^  , 

§  8;  3  Id.  990,  §  44;  /«  ^,  Enmjn,  103  N  ' 
^-  tity  of  Cohoe^,  74  id.  387,  389;    /,,  re 

442.)     The  divorce  which  will  work  a  i  ■ 

intended  by  the  statute,  is  by  a  judgmen,  , 

Slate,     {^ims  v.  Slmtf,  7.5  N  Y  466  •    y  ■ 

/  >tts   v.  Pdts,   52  id.  ,'-.!)3-595.)     It   is 
the   laws  of  Illinois  the  judgment  in   <„     , 
dower  m   that  state.      {Vayler  v.   WrU„ 

^<»/<?A   7!  i[/-rt^^«„  f<„.  respondent.      T 
dnct"  in  section  8  of  the  chapter  of  the  1 
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Estates  in  Dower,  is  used  as  a  synojijrm  for  adulteiy.  {Ifar- 
dingy.  Alden^  9  Greenl.  140, 151-152  ;  Mamfiddx.  Mclniyre^ 
10  Ohio,  27-28 ;  4  Kent's  Comm.  53,  54.) 

Vann,  J.  Our  Ilevised  Statutes  provide  that  "  a  widow 
sliall  be  endowed  of  tlie  third  part  of  all  the  lands  whereof 
her  husband  was  seized  of  an  estate  of  inheritance  at  any  time 
during  the  marriage,"  (1  R.  S.  740,  §  1),  but  that  "in  case  of 
divorce  dissolving  the  marriage  contract  for  the  misconduct 
of  the  wife,  she  shall  not  be  endowed."  (Id.  §  8.)  It  is 
further  provided  by  the  Code  of  Civil  Procedure,  that  where 
final  judgment  is  rendered  dissolving  the  marriage  in  an  action 
brought  by  the  wife,  her  inchoate  right  of  dower  in  any  real 
property  of  whieli  her  liusband  then  was  or  was  theretofore 
seized  shall  not  be  affected  by  the  judgment,  but  tliat  when 
the  action  is  brought  by  the  husband,  the  wife  sliall  not  be 
entitled  to  dower  in  any  of  his  real  property,  or  to  a  distribu- 
tive share  in  his  personal  property.  (§§  1759  and  1760.) 
These  provisions  of  tlie  Code  replaced  a  section  of  the  Revised 
Statutes  which  provided  tliat  "  a  wife  being  a  defendant  in  a 
suit  for  a  divorce  brought  by  her  husband,  and  convicted  of 
adultery,  shall  not  be  entitled  to  dower  in  her  husband's  real 
estate,  or  any  part  thereof,  nor  to  any  distributive  share  of  his 
personal  estate."  (2  R.  S.  14^),  §  48,  repealed  L.  1880,  eh. 
245,  §1,  sub.  4.) 

An  absolute  divorce  could  be  granted  only  on  account  of 
adultery,  under  either  the  Revised  Statutes  or  the  Code.  (3 
R.  S.  [6th  ed.]  155,  §§38-42;  Code  Civ.  Pro.  §§  1756,  1761.) 
According  to  either,  an  action  could  be  brought  to  annul,  to 
dissolve  or  to  partially  suspend  the  oi)eration  of  the  marriage 
contract.  A  marriage  may  be  annulled  for  causes  existing 
before  or  at  the  time  it  was  entered  into,  and  the  decree  in 
such  cases  destroys  the  conjugal  relation  ah  initio  and  operates 
as  a  sentence  of  nullity.  (Code  Civ.  Pro.  §§  1742,  1754.)  A 
marriage  contract  may  be  dissolved  and  an  absolute  divorce, 
or  a  divorce  proper,  granted  for  tlie  single  cause  already  men- 
tioned.    Such  a  judgment  operates  from  the  date  of  the  decree 
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by  relieving  the  parties  from  the  obligations  of  the  marriage, 
although  the  party  adjudged  to  be  guilty  is  forbidden  to 
remarry  until  the  death  of  the  other.  It  has  no  retroactive 
effect  except  m  expressly  provided  by  statute.  {  Wait  v.  Waitj  4 
N.Y.  95.)  An  a<5tion  fora6eparation,which  is  sometimes  called 
a,  limited  divoi-ce,  neither  annuls  nor  dissolves  the  marriage 
contract,  but  simply  separates  the  parties  from  bed  and  board, 
either  permanently  or  for  a  limited  time.  (Code  Civ.  Pro.  §§ 
1762-1767.)  Neither  the  nature  nor  effect  of  the  judgment  of 
divorce  granted  by  the  court  in  Illinois,  in  favor  of  Da\ad  Yau 
('leaf  against  the  plaintiff,  appears  in  the  record  before  us, 
except  that  the  bond  of  marriage  between  them  is  stated  to 
have  been  dissolved  upon  the  ground  that  she  had  wilfully 
deserted,  and  absented  herself  from  her  husband  without 
reasonable  cause  for  the  space  of  more  than  Wo  years  j)ri(>r 
to  the  commencement  of  the  action.  It  does  not  even  appear 
that  the  decree'  would  have  the  effect  upon  her  right  to  dower 
in  the  state  where  it  was  rendered  that  is  claimed  for  it  here. 
Apparently  it  simply  dissolved  the  marriage  relation,  and 
"whether  it  had  any  effect  by  retroaction  upon  property  rights 
existing  at  its  date,  is  not  disclosed.  A  judgment  of  a  sister 
state  can  have  no  greater  effect  here  than  belongs  to  it  in  the 
i^tate  where  it  was  rendered.  {Suydam  v.  Barber^  18  N.  Y. 
468.)  There  is  no  presumption  that  the  statutes  of  the  state  of 
Illinois  agree  with  our  own  in  relation  to  this  subject.  {Cut- 
//>/' V.  Wright,  22  X.  Y.  472;  McCidloch  v.  Norwood,  58  id. 
5^)2.)  If  they  do,  tlie  fact  should  have  been  proved,  as  our 
courts  will  not  take  judicial  notice  of  the  statutes  of  anotlier 
state.  {Ilosford  v.  Nichols,  1  Paige,  220  ;  Ckanoine  v.  Fow- 
ler,  3  Wend.  173 ;  Sheldon  v.  Hophitw,  7  id.  435 ;  Wharton 
on  Evidence,  §§  288,  300.)  Adequate  force  can  be  given  to 
the  Illinois  judgment  by  recognizing  its  effect  upon  the  statica 
of  the  parties  thereto,  without  giving  it  the  effect  contended 
for  by  the  respondent.  {Barrett  v.  FaiUng^  111  U.  S.  523  ; 
Mansfield'  v.  Mclntijre,  10  Ohio,  27.) 

The  judgment  appealed  from,  therefore,  can  be  affirmed 
only  upon  the  ground  that  a  decree  dissolving  the  marriage  tie, 
SicKELs— YoL.  LXXHL        70 
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rendered  in  another  state  for  a  cause  not  regarded  as  adequate 
by  our  law,  has  the  same  effect  upon  dower  rights  in  this  state 
as  if  it  had  been  rendered  by  onr  o\\ti  courts  adjudging  tlie 
party  proceeded  against  guilty  of  adultery.  This  would  involve 
as  a  result,  that  the  expression  "  misconduct  of  the  wife  "  as 
used  in  the  Revised  Statutes,  jneaiis  any  misconduct,  however 
trifling,  that  by  the  law  of  any  state  is  a  ground  for  divorce. 
Thus  it  might  hapjxin  that  a  wife,  who  resided  in  this  state 
and  lived  in  strict  obedience  to  its  laws,  might  be  deprive<l  of 
her  right  to  dower  in  lands  in  this  state  by  a  foreign  judgment 
of  divorce  based  upon  an  act  that  was  not  a  violation  of  any 
law  of  the  state  of  her  residence.  It  is  important,  therefon.^ 
to  determine  whether  the  provision  that  a  wife  shall  not  l)e 
endowed,  in  case  of  divorce  dissolving  the  marriage  contract 
for  her  misconduct,  refers  only  to  that  act  which  is  misconduct 
authorizing  a  divorce  in  this  state,  or  to  any  act  which  may  l)e 
termed  misconduct  and  convei-ted  into  a  cause  of  divorce  by 
the  T^egislatiu-e  of  any  state. 

In  Shifer  v.  Pniden  K'A  N.  Y.  47,  49),  this  court,  refer- 
ring to  said  provision  of  the  lievised  Statutes,  said  that  '^  the 
misconduct  there  spoken  of  must  be  her  adultery,  for  there  is 
no  other  cause  for  a  divorce  dissolving  the  marriage  contract'^ 
It  had  before  said,  in  PttU  v.  ritts  (52  X.  Y.  593),  that  "a 
wife  can  only  be  barred  of  dower  by  a  conviction  of  adultery 
in  an  action  for  divorce  and  by  the  judgment  of  the  court  in 
such  action.  "  While  these  remarks  were  not  essential  to  the 
decision  of  the  cases  then  imder  consideration,  they  suggest  the 
real  meaning  and  proper  application  of  the  word  misconduct 
as  used  in  the  Kevised  Statutes  with  reference  to  its  effect  upon 
dower. 

When  the  Legislature  said,  in  the  chapter  relating  to  dt>wer, 
that  a  wife  should  not  be  endowed  when  divorced  for  her  o\ni 
misconduct,  and,  in  the  chapter  relating  to  divorce,  that  slie 
should  not  be  entitled  to  dower  wdien  convicted  of  adultery, 
the  sole  ground  for  a  divorce,  we  think  that  by  misconduct 
adultery  only  was  meant,  or  that  kind  of  misconduct  which 
our  laws  recognize  as  sufficient  to  authorize  a  divorce.     The 
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sections  relating  to  dower  and  to  the  effect  of  divorce  upon 
dower  are  in  pari  materia  and  should  be  construed  together^ 
and  when  thus  construed  they  lead  to  the  result  already  indi- 
cated. {Beehe  v.  Estabt^ook,  79  N.  Y.  246,  252.)  The  repeal 
of  section  48,  which  provided  that  the  ^\^fe,  if  convicted  of 
adultery,  should  not  be  entitled  to  dower,  has  not  changed  tlie- 
result,  as  sections  1756  and  1760  of  the  Code  have  been  sub- 
stituted, leaving  the  law  unchanged.  They  enact,  in  effect, 
that  when  judgment  is  rendered,  ai  the  suit  of  the  husband,, 
dissolving  the  marriage  for  \he  adultery  of  the  wife,  she  shall 
not  be  entitled  to  dower  in  any  of  his  real  property.  There 
is  no  change  in  meaning  and  the  slight  change  in  language^ 
as  the  coijimissioners  of  revision  reported,  was  to  consolidate 
and  harmonize  the  new  statute  with  the  existing  system  of 
procedure.     (Throop's  Annotated  Code,  §  1760,  note.) 

The  repealed  section  was  j)ronounced  in  In  re  Enmjn 
(103  N.  Y.  284),  "An  unnecessary  and  superfluous  provision  as 
respects  dower."  It  was  also  held  in  that  case  that  while  the 
relation  of  husband  and  wife,  both  actual  and  legal,  is  utterly 
destroyed  by  a  judgment  of  divorce  so  that  no  future  rights 
can  thereafter  arise  from  it,  still,  existing  rights,  already  vested, 
are  not  thereby  forfeited,  and  are  taken  away  only  by  special 
enactment  as  a  punishment  for  wrong.  It  follows  that  depriv- 
ing a  woman  of  her  right  to  dower  is  a  punishment  for  a 
wrongful  act  perpetrated  by  her.  Is  it  probable  that  the 
Legislature  intended  to  punish  as  a  wrong  that  which  it  had 
not  declared  to  be  a  wrong  ?  If  a  divorce  granted  in  another 
state  for  wilful  desertion,  relates  back  so  as  to  affect,  by  way 
of  punishment,  property  rights  previously  acquired,  must  not 
a  divorce  for  incompatibility  of  temper  or  any  other  frivolous 
reason  be  attended  with  the  same  result  ?  Does  tbe  penalty 
inflicted  upon  the  guilty  party  to  a  divorce  granted  in  this 
state  for  a  single  and  special  reason,  attiich  to  any  judgment 
for  divorce,  granted  in  any  state  for  any  cause  whatever, 
including,  as  is  said  to  be  the  law  in  one  state,  the  mere- 
discretion  of  the  court  ? 

Our  conclusion  is  that  as  nothing  ex;*ept  adultery  is,  in   this 
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«tate,  regarded  as  misconduct  \vitli  reference  to  the  subject  of 
absolute  divorce,  no  other  misconduct  is  here  permitted  to 
deprive  a  wife  of  existing  dower  rights,  even  if  it  is  the  basis 
of  a  judgment  of  divorce  lawfully  rendered  in  another  state, 
unless  it  expressly  appears  that  such  judgment  has  that  effect 
in  the  jurisdiction  where  it  was  rendered,  and  as  to  that  we 
express  no  opinion. 

The  judgment  should  be  revei-sed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Foli.ett,  C'h.  J.,  dissenting. 

Judgment  reversed. 
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John  II.  Lehr,  Respondent,  v.  The  Steinway  and^IIcntees 
Point  Railroad  Company,  Appellant. 

•The  exposure  of  a  passenger  to  danger,  which  the  exercise  of  a  reasonable 
foresight  would  have  anticipated  and  due  care  avoided,  is  negligence  on 
the  part  of  a  carrier. 

It  may  not  be  held,  as  matter  of  law,  that  the  exercise  of  a  reasonable  fore- 
sight will  not  lead  a  street  railway  company  to  anticipate  that  over- 
crowding of  its  cars  and  their  platforms  will  render  accidents  to  passen- 
gers probable;  but  the  question  whether  it  is  chargeable  with  negligence 
in  permitting  such  overcrowding,  is  one  of  fact. 

So,  also,  it  may  not  be  held,  as  matter  of  law,  that  a  passenger  surrender- 
ing his  seat  when  the  car  is  crowded  to  one  less  able  to  stand  than  him- 
self, contributes  to  an  injury  caused  by  the  company's  negligence. 

Plaintiff  with  his  wife  took  passage  on  one  of  defendant's  cars;  as  more 
people  were  waiting  to  take  the  car  tlian  it  could  carry,  plaintiff  pressed 
forward  to  procure  a  seat  for  his  wife,  who  by  reason  of  an  injury  was 
unable  to  stand,  and  when  she  entered  gave  the  seat  to  her;  he  passed 
out  to  the  rear  platform,  and  this  being  crowded,  stepped  from  the  car 
and  went  to  the  front  platform,  where  there  appeared  to  be  more  standing 
room;  he  found  it  crowded,  however,  and  so  took  a  position  on  the  steps 
holding  on  to  the  rail  on  cither  side.  After  riding  thus  a  short  distance, 
a  movement  of  the  passengers  on  the  platform  caused  him  to  lose  his 
hold;  he  fell  under  the  car  and  was  injured.  In  an  action  to  recover 
damages,  it  was  not  shown  or  claimed  that  any  person,  wilfully  or 
intentionally,  crowded  plaintiff  from  his  position.  Held,  that  the  ques- 
tion of  defendant's  negligence  and  contributory  negligence  on  the  part  of 
plaintiff,  were  properly  submitted  to  the  jury. 

J\itnam  v.  B.dt  S.  A.  B.  R.  Co.  (.T)  N.  Y.  108),  distinguished. 

(Argued  January  27,  1890;  decided  February  25,  i890.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme- 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  11, 1887,  which  affinned  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  to  set  aside  a  verdict  and  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries- 
alleged  to  have  been  caused  by  defendant's  negligence. 

The  material  facts  are  stated  in  the  opinion. 

GeoTije  W.  Wingate  for  appellant.  There  was  no  negli- 
gence proved  on  the  part  of  the  defendant  company.  (Penal 
Code,  §  426;  Pidnam  v.  B.  (&  S.  A.  Co.,  55  N.  T.  108  ;  P. 
F.  W.  db  a  It.  R.  Co.,  42  Hun,  104;  Lyle  v.  W.  li.  R.  Co., 
6  N.  Y.  Supp.  325  ;  Feltm,  v.  C.  R.  R.  Co.,  34  Alb.  L.  Jur. 
453;  CUrh  v.  E.  A.  R.  R.  Co.,  3(5  N.  Y.  135  ;  Boweii  v.  N. 
Y.  C.  R.  R.  Co.,  18  id.  408;  McPaddeny.  N.  Y.  C.  R.  R. 
Co.,  44  id.  478.)  The  plaintiff  was  guilty  of  contributory  neg- 
ligence. {Ilalpin  V.  T.  A.  R.  R.  Co.,  8  J.  «fe  S.  183  ;  Beyo 
\\  j\r.  Y.  C.  R.  R.  Co.,  34  K  Y.  9;  Boitton  v.  11.  R.  R.  R, 
Co.,  18  id.  248 ;  Wild«  v.  IT.  R.  R.  R.  Co.,  24  id.  430 ;  Grij}- 
prn  V.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  40  id.  51 ;  Dun  v.  8.  & 
R.  R.  R.  Co.,  78  Va.  663 ;  Searle  v.  M.  E.  R.  R.  Co.,  101 
N.  Y.  661 ;  Banks  v.  N.  Y.  <&  IL  R.  R.  Co.,  59  id.  357 ; 
HaxjeK  V.  Forty-second  St.  R.  R.  Co.,  97  id.  259 ;  Coleman  v, 
S.  A.  R.  R.  Co.,  114  id.  609,  612,  613 ;  Wehster  v.  R.  W.  S 
O.  R.  R.  Co.,  115  id.  112,  115;  Trega^r  v.  D.  D.  R.  R.  Co., 
14  Abb.  Pr.  [N.  S.]  49;  Phillips  v.  R.  d;  S.  R.  R.  Co.,  49 
N.  Y.  180 ;  Clark  v.  F.  A.  R.  R.  Co.,  36  id.  135 ;  Ward  v. 
a  P.  R.  R.  Co.,  11  Abb.  Pr.  [K  S.]  411  ;  Solomon  v.  C.  P.  R. 
R.  Co.,  1  Sweeny,  295 ;  Solomon  v.  M.  R.  R.  Co.,  13  Abb.  [K. 
8.]  200 ;  35  Alb.'l.  J.  95 ;  Hunter  v.  C.  db  S.  V.  R.  R.  Co.,  112 
N.  Y.  371  i  mckey  v.  B.  c6  Z.  R.  R.  Co.,  14  Allen,  429 ;  Todd 
V  O.  C.  R.  R.  Co.,  7  id.  207;  P.  db  R.  I R.  R.  Co.  v.  Lafi^,  5 
Wkly.  Dig.  404 ;  C.  R.  R.  Co.  v.  Rutherford,  29  Ind.  85  ;  Hol- 
hrook  V.  U.  <fe  S.  R.  R.  Co.,  12  N".  Y.  236 ;  P.  <&  C.  R.  R.  Co. 
V.  McClurg,  ^eTenn.  St.  294;  C.  R.Co.  v.  Peacock,  69  Md. 
Weil^r  V.  M.  R.  Co.,  53  Hun,  374 ;    Remer  v.  L.  L  R. 
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Ji.  Co.,iS  id.  352;  Larmore  v.  C.  P.  I.  Co.,  101 N.  Y.  391 ; 
Nicholson  V.  E.  li.  Co.,  41  id.  533 ;  MiUer  v.  Woodward,  104 
id.  471,  477 ;  SpUtioif  v.  State,  108  id.  214,  216.)  The  court 
should  have  granted  the  motion  to  dismiss  the  complaint  made 
when  the  plaintiff  rested,  and  the  motion  to  direct  a  verdict 
for  the  defendant  made  at  the  close  of  the  trial.  {JXcnght  v. 
G.  L.  Ins.  Co.,  103  N.  Y.  343;  People  v.  Cooh,  8  id.  67; 
Baulec  v.  N.  T.  tfi  IT.  P.  R.  Co.,  59  id.  366;  I.  Co.  v.  Mtm- 
so»,  14  Wall.  442 ;  Putnam  v.  B.  c6  S.  A.  P.  P.  Co.,  55  N.  Y. 
108 ;  Black  v.  B.  C.  P.  P.  Co.,  108  id.  640 ;  T^ws  of  1850, 
chap.  140,  §  46 ;  JSfol-an  v.  B.  C.  (&  JST.  P.  P.  Co.,  87  N.  Y.  63 ; 
Clurk  V.  E.  A.  P.  R.  Co.,  36  id.  135 ;  Sheridan  v.  B.  <&  X. 
P.  P.  Co.,  Id.  39 ;  WiUh  v.  L.  c6  B.  P.  P.,  129  Mass.  351 ; 
Ilehbard  v.  N.  Y.  <&  E  P.  P.,  15  N.  Y.  455  •  Toionsend  v. 
N.  T.  tfe  //.  P.  P.  P.  Co.,  56  id.  300.) 

Louis  S.  Phillips  for  respondent.  Tliis  court  cannot  review 
the  facts  on  tliis  appeal.  (Hazman  v.  //.  L.,  etc.,  Co.,  50 
N.  Y.  53 ;  Maher  v.  C.  P.,  etc.,  P.  Co.,  67  id.  52,  55 ;  Boos 
V.  Ins.  Co.,  64  id.  236 ;  T.  A.  P.  P.  Co.  v.  Eblin^,  100  id. 
98,  101 ;  Coaklei/  v.  Mah<ir,  36  Hun,  157,  159 ;  Code  Civ. 
Pro.  §  767;  Ilinmmi  v.  StilweU,  34  Ilim,  178;  Sheridan  v. 
B.  C.  P.  P.  Co.,  36  N.  Y.  39 ;  Baylies'  Tr.  Pr.  229.)  Plain- 
tiff did  not  contribute  to  tlie  injury  by  riding  upon  the  front 
platform.  {Stackus  v.  iV^.  Y.  C.  &  II.  P.  P.  R.  Co.,  79  K  Y. 
464 ;  Kain  v.  Smith,  89  id.  375 ;  Ochsenbein  v.  Shapley,  85 
id.  214,224;  O.  P.  P.  Co.  v.  Walling,  9>1  Penn.  St  55; 
Musel  v.  L.  cfe  B.  P.  P.  Co.,  8  Allen,  234;  McQuire  v.  M. 
P.  P.  Co.,  115  Mass.  239 ;  Bums  v.  B.  P.  Co.,  50  Mo.  139 ; 
W.  C.  i&  P.  P.  R.  Co.  V.  McElwee,  17  P.  F.  Smith,  311 : 
Clark  V.  E.  A.  P.  P.  Co.,  36  N.  Y.  135 ;  Spoimer  v.  B.  C. 
P.  P.  Co.,  54  id.  230 ;  Ndan  v.  B.  C.  <&  N.  P.  R.  Co.,  87 
id.  63 ;  Dixon  v.  B.  C.  &  N.  P.  P.  Co.,  100  id.  178 ;  Werlt 
V.  L.  I  P.  P.  Co.,  98  id.  650 ;  Ginna  v.  S.  A.  P.  P.  Co.,  67 
id.  596 ;  8  Hun,  494;  Willis  v.  L.  I.  P.  P.  Co.,  34  id.  670, 
677;  Colgrw^e  v.  JV.  II.,  etc.,  P.  P.  Co.,  20  N.  Y.  492;  Mer- 
win  v.   Manhattan  Ry.  Co.,  48  Hun,  608 ;  Coleman  v.  .SI  A. 
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J?.  R.  Co.,  114  N.  Y.  609.)  There  was 
-whicli  the  jury  could  infer  that  the  de 
negligence  causing  the  injury  to  plaintifl 
R.  R.  Co.,  38  K  Y.  49 ;  Pmjne  v.  T.  d 
572;  Nolan  v.  B.  C  R.  R.  Co..  87  i 
Torts,  645 ;  Putimm  v.  R.  R.  Co.,  55  K 
R.  Co.,  131  Mass.  371 ;  Schneider  v.  B. 
L.  E.  121 ;  Sheridan  v.  B.  C.  R.  R. 
Defendant  is  not  excusable,  because  th€ 
persons  contributed  concurrently  with  tli 
•ence  to  plaintiffs  injuries.  (  Wehster  v. 
N.  Y.  260 ;  Clark  v.  E.  A.  R.  R.  Co.,  36 
•dan  V.  B.,  etc.,  R.  R.  Co.,  Id.  49 ;  Spoo 
Co.,  54  id.  230 ;  Simmoiis  v.  N.  B.,  etc., 
561 ;  Merwin  v.  M.  R.  Co.,  48  Ilun,  608. 
escape  liability  for  plaintiffs  injuries,  by 
placed  in  its  car  pursuant  to  laws  of  1850 
46.  {Willis  V.  Z.  /.  R.  R.  Co.,  34  J 
Nolan  V.  R.  R.  Co.,  87  id.  63 ;  Ilaijes  v. 
Hun,  407 ;  Bonnes  v.  R.  R.  Co.,  97  N.  Y. 
whether  plaintiff  erred  in  liis  judgment, 
have  avoided  the  accident  by  any  greatei 
he  exercised,  was  one  for  the  jury  to  de 
R.  R.  Co.,  102  N.  Y.  721,  723.)  The  a] 
plain  of  the  charge  to  the  jury.  {Bowd 
Co.,  18  K  Y.  408,  410 ;  Cl<irk  v.  E  A. 
137 ;  Coddington  v.  R.  R.  Co.,  102  id.  6 
R.  Co.,  69  id.  195 ;  Dixon  v.  R.  R.  Co., 

FoLLETT,  Ch.  J.  In  1 886  tlifi  defendant 
with  horses  a  street  railroad,  extending  fr< 
ter's  Point,  eastwardly  through  Long  Isl 
three  and  four  o'clock  in  the  afternoon 
1886,  the  plaintiff,  accompanied  by  his  wi: 
seven  years  old,  and  her  father,  stood  waii 
western  end  of  defendant's  line)  to  take 
Beach,  a  pleasure  resort  on  the  line  of 
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sons  were  waiting  for  a  car  than  could  be  carried.  A  car 
approached  from  the  east,  and  as  soon  as  its  passengers  were 
discharged  the  plaintiif  pressed  forward  and  secured  a  seat  for 
the  purpose  of  giving  it  to  his  wife,  who,  by  reason  of  an 
injury,  was  unable  to  stand  and  sustain  herself  by  grasping  a 
rod  or  strap.  When  his  wife  entered  the  car  he  gave  his  seat 
to  her,  and  she  took  and  carried  the  girl  on  her  lap  until  the 
plaintiff  was  injured.  The  plaintiff  remained  standing  by  his 
wife  until  their  fares  were  collected.  His  friend,  the  father 
of  the  girl,  found  standing-room  on  the  front  platform,  where 
he  rode  until  after  the  accident.  After  the  plaintiff  had  paid 
the  fares,  he  made  his  way  to  the  right  side  of  the  rear  plat- 
form, where  he  rode  for  awhile,  and  afterward  stood  on  one 
of  the  steps,  steadying  himself  by  holding  onto  the  hand  rail. 
This  platform  and  the  steps  being  crowded  with  passengers,^ 
and  the  plaintiff  seeing  that  there  was  more  standing-n>om 
on  the  front  platform,  stepped  from  the  mo\ang  car  and 
walked  rapidly  by  the  right  side  of  it  to  the  front  platf«>rm^ 
for  the  purpose  of  securing  a  better  place  to  stand.  This  plat- 
form was  so  crowded  that  the  plaintiff  was  unable  to  fully 
accomplish  his  purpose,  but  he  boarded  the  car  in  safety,  and 
stood  with  his  left  foot  on  the  step  and  his  right  foot  on  tlie 
platform,  and  clung  with  his  right  hand  to  the  rail  of  the 
dasher,  and  with  his  left  hand  to  the  hand-rail  at  the  end  of 
the  body  of  the  car.  After  riding  in  this  position  for  a  short 
distance,  a  movement  of  the  passengera  on  the  platform  broke 
the  hold  of  his  right  hand,  which  he  was  unable  to  regain,  and 
thereupon  he  was  forced  by  the  pressure  of  the  crowd  from 
the  steps,  and  fell  underneath  the  car,  the  wheels  of  which 
passed  over  and  crushed  his  left  leg,  rendering  amputation  at 
the  knee  necessary.  Before  the  plaintiff  left  the  rear  plat- 
form he  asked  the  conductor  to  stop  the  car  so  that  he  might 
go  to  the  front  platform,  but,  receiving  no  reply,  he,  the  con- 
ductor and  one  Norton  stepped  from  the  rear  platform  at  about 
the  same  time,  and  walked  by  the  side  of  the  car  for  the  pur- 
pose of  reaching  the  front  platform.  His  action  and  disclosed 
purpose  were  not  objected  to  by  the  conductor  or  driver. 
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After  the  plaintiff  lost  the  support  of  his  right  hand,  and 
before  he  fell,  he  called  to  the  driver  to  stop  the  car,  but  he 
did  not  until  the  car  had  passed  over  him.  There  is  some 
evidence  that  the  front  platform  was  so  crowded  that  the 
driver  could  not  readily  and  effectually  operate  the  brale. 
These  are  the  essential  facts  upon  which  the  plaintiff  bases  his 
right  to  recover,  and  this  court  must  regard  them  as  estab- 
lished by  the  verdict. 

The  defendant  moved  for  a  non-suit  on  the  grounds  that  the 
plaintiff  had  failed  to  establish  that  defendant  negligently 
caused  the  accident,  and  that  he  had  not  affirmatively  shown 
that  he  did  not  negligently  contribute  to  the  accident.  The 
motion  was  denied  and  the  defendant  excepted.  The  court 
ruled  that  there  was  no  evidence  that  the  road  or  car  was 
defective,  or  that  the  defendant  negligently  employed  an 
unskillful  or  incompetent  conductor  or  driver ;  but  instructed 
the  jury  that  if  they  found  that  tlie  defendant  negligently 
permitted  the  car  to  be  overloaded,  and  that  the  overloading 
caused  the  accident,  the  plaintiff  could  recover  unless  the  acci- 
dent was  caused  in  part  by  some  negligent  act  of  his  which 
was  a  contributing  cause  of  the  accident.  The  exposure  of  a 
passenger  to  a  danger  which  the  exercise  of  reasonable  fore- 
sight would  have  anticipated  and  due  care  avoided,  is  negli- 
gence on  a  part  of  a  carrier.  It  clearly  appears  that  the 
defendant  undertook  to  carry  more  passengers  than  could  sit 
and  stand  within  the  car,  and  that  both  platforms  and  their 
steps  were  filled  to  their  utmost  capacity.  The  action  of  per- 
sons so  crowded  together,  and  the  great  force  which  they 
exercise,  sometimes  almost  unconsciously  on  each  other,  is 
understood  by  carriers  of  passengers  and  their  employees,  and 
the  court  would  not  have  been  justified  in  non-suiting  the 
plaintiff  and  holding,  as  a  matter  of  law,  that  the  exercise  of 
reasonable  foresight  woula  not;  nave  led  the  defendant  to 
anticipate  that  overcrowding  this  car  and  its  platforms  might 
render  accidents  like  the  one  which  bef  el  the  plaintiff  prob- 
able. Whether  the  defendant  was  negligent  in  carrying  so 
many  pa8seng^rs  was  a  question  of  fact  for  the  jury. 
SicKELs— Vol.  LXXIII.        T1 
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The  court  properly  refused  to  instruct  the  jury  that  the 
plaintiff  was  negligent  in  surrendering  his  seat  to  his  wife  and 
seeking  a  place  on  the  platform.  It  cannot  be  held,  as  a  matter 
of  law,  tliat  a  passenger  surrendering  his  seat  to  one  less  able  to 
stand  than  himself,  contributes  to  an  injury  caused  by  the 
carrier's  negligence,  but  which  would  not  have  been  received 
had  he  remained  in  his  seat. 

The  evidence  in  respect  to  the  speed  of  the  car,  and  the  ciF- 
cumstances  under  which  the  plaintiff  attempted  to  enter  on 
the  front  platfonn,  would  not  have  justified  the  court  in 
ruling,  as  a  matter  of  law,  that  the  plaintiff  contributed  to  his 
own  injury  by  making  the  attempt,  but  properly  left  it,  as  a 
question  of  fact,  for  the  jury. 

Whether  the  plaintiff  was  crowded  from  his  position  by 
pei-sons  entering  on  the  opjjosite  side  of  the  front  platfonn  for 
the  purpose  of  being  carried,  or  by  some  movement  of  those 
whose  fares  had  been  collected,  does  not  very  clearly  appear. 
It  is  not  asseited  that  any  jyerson  willfully  or  intentionally 
crowded  the  plaintiff  from  his  position,  and  Putnam  v.  Broad- 
way and  Senmth  Avrfifff'  li  all  road  Conipafiy  (55  N.  Y.  lOS), 
and  kindred  cases,  are  not  in  point.  The  defendant  made  no 
attempt  to  show  that  persons  entered  on  the  car  against  the  wish 
or  protest  of  the  conductor  or  driver,  or  that  the  rules  of  the 
defendant  recpiired  that  the  cur  should  not  be  overloaded,  or 
that  the  conductor  or  driver  made  any  attempt  to  prevent  the 
car  from  being  unduly  crowded. 

Whether  the  defendant  negligently  caused  the  injury  to  the 
plaintiff,  and  wliether  he  negligently  contributed  to  his  own 
injury  were,  under  the  evidence,  questions  of  fact  for  the 
jury ;  and  finding  no  error  in  tlie  submission  of  the  case,  the 
judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Brown  J.,  not  sitting. 

Judgment  aflinned. 
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EuzABETH  A.  L.  Hyatt,  Appellant,  v.  Cykus  Clakk,  {^  sJg' 

Respondent,  mm 
Cyrus  Clark,  Respondent,  i\  ELizAutmi  A.  L.  Hyatf, 

Appellant.  |  isi    _» 

I  118  668 
One  8. ,  who  had  a  general  power  of  attorney  under  seal  from  H.  ,T:ho  was  ia  I  164  729 
Europe,  to  manage  her  property  and  affairs  and  to  sell,  convey  and  assign 
any  portion  of  her  real  estate,  entered  into  an  agreement  with  C.  to 
lease  to  him  certain  of  the  real  estate  for  the  term  of  five  years,  with 
the  privilege  of  renewal  for  another  like  term,  C.  to  make  certain 
improvements  on  the  premises.  A  lease  was  drawn  up  and  executed  by 
8.,  as  agent  for  H.,  and  handed  to  C,  but  as  he  questioned  the  authority 
of  S.,  it  was  understood  the  acceptance  thereof  should  await  an  answer 
from  n.  to  a  request  for  authority  to  execute  it.  Her  answer,  however, 
was  a  denial  of  the  request  and  a  cancellation  of  the  power  of  attorney. 
S.  showed  the  answer  to  C.  and  requested  him  to  cancel  the  lease  ; 
this  he  refused  to  do  and  took  possession  of  the  premises.  S.  did  not 
report  to  H.  that  the  delivery  of  the  lease  was  conditional,  but  Informed 
her  it  was  valid  and  could  not  be  cancelled.  She  accepted  the  rent 
reserved  by  the  lease  until  nearly  the  end  of  the  original  term,  and  saw 
improvements  being  mad^  upon  the  premises  by  C.  Upon  his  demand- 
ing a  renewal  of  the  lease,  she  was  informed  by  S.  of  the  conditional 
acceptance,  and  thereupon  she  refused  subsequent  payment  of  rent  and 
refused  to  renew.  Ildd,  that  in  the  absence  of  any  claim  of  bad  faith 
or  collusion  between  8.  and  C,  by  the  acceptance  of  the  rent,  II.  ratified 
the  lease,  and  so  was  bound  by  its  terms ;  and  this  without  regard  to 
the  question  as  to  the  authority  of  S.  to  execute,  or  as  to  the  conditional 
delivery  ;  that  if  8.  had  no  authority  II.  was  chargeable  with  knowledge 
of  her  right  t-o  disaffirm,  whether  any  agreement  to  that  effect  had 
bt»en  made  or  not;  that  if  S.  had  authority  she  was  chargeable  with  and 
conclusively  presumed  to  have  acted  upon  the  knowledge  posst^sscd  by 
him  that  the  delivery  was  conditional;  and  that,  therefore,  in  either  case, 
having  re<'eived  the  benefits  of  the  contract  she  could  not  after  so  long 
acquiescence  disafilrm  it,  and  so  it  was  irrevocable. 
Reported  below,  23  J.  &  8.  98. 

Argued  January  81,  1890 ;  decided  February  25,  1890. 

Appeals  by  Elizabeth  A.  L.  Hyatt  from  two  several  orders 
of  the  Gteneral  Term  of  the  Superior  Court  in  the  city  of  New 
York  made  June  23,  1887,  which  respectively  reversed 
separate  judgments  in  her  favor  entered  upon  the  decision  of 
tlie  court  on  trial  at  Special  Term. 
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These  are  cross-actions  between  the  same  parties,  tried 
together  and  submitted  upon  the  same  evidence.  The  find- 
ings are  the  same  in  each,  except  as  to  matters  purely  formaL 
The  action  brought  by  Mr.  Clark  was  for  the  specific  perform- 
ance of  a  clause  in  a  lease  between  the  parties,  which  pro- 
vided for  the  renewal  thereof  upon  the  expiration  of  the  first 
term  of  five  years.  The  action  brought  by  Mrs.  Hyatt  was  to 
annul  and  cancel  said  lease  upon  the  ground  that  her  agent 
had  exceeded  his  authority  in  executing  and  delivering  it 

On  the  2d  of  January,  1880,  Mrs.  Hyatt,  who  was  then  in 
England,  appointed  her  brother,  Arthur  I^ke,  her  agent  to 
manage  and  conduct  her  property  and  affairs  in  the  United 
States ;  to  sell  and  dispose  of  all  or  any  part  of  her  real  or 
personal  estate ;  to  convey  and  assign  the  same  to  the  purchaser 
or  purchasers  thereof;  to  receive  and  recover  all  sums  of 
money  due  or  to  become  due  to  her,  and  to  sign,  seal  and 
execute  all  such  agreements,  conveyances,  assurances,  acts, 
deeds,  matters  and  things  as  should  be  required.  The  appoint- 
ment was  by  a  written  instrument,  duly  signec^  sealed  and 
acknowledged. 

About  January  15,  1880,  negotiations  were  begun  between 
Mr.  Clark  and  Mr.  Lake  in  relation  to  a  lease  of  certain  prem- 
ises belonging  to  Mrs.  Hyatt,  known  as  No.  25  Waverly  place, 
in  tlie  city  of  New  York.  Clark  raised  the  question  whether 
T^ke  was  authorized  by  said  power  of  attorney  to  give  a  lease, 
and  wished  him  to  cable  for  additional  authority,  but  he  did 
not  do  so,  as  he  had  written  to  Mrs.  Hyatt  about  the  offer 
made  and  his  letter  was  about  due.  Pending  an  answer  to 
his  letter,  and  about  January  twenty-ninth,  the  lease  in  que^ 
tion  was  signed  by  Lake  as  attorney  for  Mrs.  Hyatt,  the  lessor, 
and  by  Clark  and  one  Gardner,  as  lessees.  Lake  then  handed 
the  lease  to  Clark,  for  himself  and  Gardner,  but,  as  the  court 
found,  "  Clark  did  not  accept  the  delivery  of  the  lease,  but 
postponed  his  decision  as  to  accepting  or  not  accepting  until 
he  should  hear  further  from "  Mrs.  Hyatt.  On  the  seventh 
of  February,  Mrs.  Hyatt  sent  a  cable  message  to  Lake,  in  these 
words:   "Your  powers  attorney  cancelled.     Sign  no  lease." 
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In  a  day  or  two  Lake  showed  this   mes 
requested  him  to  cancel  "  the  matter  of  1 
fio  far  as  the  same  had  proceeded,"  but  he 
he  would  take  any  risk  there  might  be. 
his  lease  for  record  and  took  possession  of  1 
did  not  report  to  his  sister  that  the  lease  h 
in  any  sense  conditionally,  or  that  Clark 
delivery  before  the  receipt  of  the  message, 
her  that  it  was  signed  January  twenty-nint 
and  that  it  could  not  be  cancelled  or  av( 
did  not  know  that  there  had  been  any  cc 
with  the  delivery  of  the  lease  until  Xoveral 
she  heard  of  it  through  Lake.     In  the  i 
accepted  the  rent  reserved  by  the  lease  as 
quarterly  payments,  the  first  payment  havii 
1,  1880.     The  lease  provided  for  an  annua 
for  five  years,  with  the  right  of  renewal  for 
terra  of  five  years  each,  at  $2,500  per  year 
and  $3,500  per  year  during  the  latter.     1 
expend  not  less  than  $2,000  during  the  i 
improving  the  premises,  and  they,  in  fac 
than  $4,000  for  that  purpose. 

Before  the  commencement  of  this  litiga 
first  acquired  all  of  Gardner's  interest  in 
notice  of  his  election  to  continue  as  tenan 
of  five  years. 

Further  facts  appear  in  the  opinion. 

Willidm  Mem  for  appellant.  This  c 
questions  of  law  only,  and  will  considei 
Term  has,  at  the  request  of  Mr.  Clark, 
exceptions  on  matters  of  fact,  and  that  it  8 
judge  as  to  the  facts,  thus  concluding  an; 
of  matters  of  fact.  (Code,  §  1338  ;  li.  Co 
378 ;  Van  Tassd  v.  Wood,  76  id.  014 ;  L 
id.  620 ;  Wa/rd  v.  Craig,  Id.  550,  557.)  Tl 
did  not  authorize  tlie  making  of  any  k 
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Peterson,  72  N.  Y.  279,  284 ;  Gelffer  v.  Bo/les,  1  T.  &  C. 
129;  FUley  v.  Gllman,  2  J.  &  S.  339  ;  Tayh>r  v.  Iloey,  2t> 
id.  402 ;  Wood  v.  (roodridye,  6  Cusli.  1 17  ;  Iluhhard  v.  Ehmr, 

7  Wend.  44fi ;  Meeliein  on  Agency,  §  306 ;  RosHder  v.  Rossi ter, 

8  Wend.  495;  -/';#>^y  v.  Hursh,  49  Mich.  31.)  There  has 
been  no  ratification  of  tlie  lease  by  Mrs.  Hyatt.  (Storv  on 
Agency,  §  329  ;  Price  v.  Keys,  1  Hun,  177;  62  X.  Y.  378  ; 
Hoffman  v.  TredweU,  2  T.  &  C.  57 ;  Nixon  v.  Pidmer,  8 
N.  Y.  398;  Seymour  v.  Wyrhff,  10  id.  213;  Sfihcell  v.  M, 
L,  Arp-v.  /^V).,  72  id.  3S5  :  biteh  \\  Smiilu  82  id.  627 ;  Z?^- 
irr o^ fjh (0  w  A.  Ihm,  (\t.^\\\\  i d .  4 1 ♦  5  ;  Ct 'a iijh aud  v .  / ^Aif* *mm ^ 
72  id,  2Sf),)  The  lett<*r  uf  Vtmiimn,  whieh  way  oiferetl  in 
evidence,  was  flcarlv  i'MUipetcnt.  {^MerriU  w  f.  R,  R.  Co,^ 
Itl  Wench  597;  Ihntk  of  2!ourfw  v,  Cidrrr,  2  Hilh  531; 
Iltds^^'y  w  Sift^ehttftfjh^Vy^.  V.  4sri ;  Rftmrfll  \\  If.  R.  to., 
17  id,  134;  f/vy  v.  Mr^ftd,  22  id.  466;  ^W.'  w  Jr^^ujK  In  id. 
06;  MfUtdt'i'Uh'  w  UrymtiflM^  fiS  id.  53S;  Steiiht^iiiS  <in  Ev., 
237,  art.  ViW\  unte.)  Parol  evidence  is  a! ways  adniij^ihle  to 
ex]vhiin  and  ([iialify  tJie  delivery  of  a  deedj  or  any  c^tlier  iiistnj- 
II lent  in  ^vriting,  even  wherci  it  ha^  l>een  delivered  by  the 
grantor  to  the  gnintee.  {(fHhert  w  iV.  ^L  F.  IitJ*.  TVj.,  23 
\\v\ul  43;  Corl\^  \\  Bohr,  49  X.  Y.  107;  Jaelvitm  v.  /V/^ 
kitis^  2  Wend.  3us  ;  /^/v/  w  Jtttttr^.  2  Abb.  Ct,  App.  Det'. 
159  ;  Oram's  v,  I}adl*'y^  20  X,  Y.  77;  Fmdtt  w  Soyr^,  4S  id. 
173  ;  Reyttt^fdfi  v.  Rof/in^t/n^  110  id.  654  ;  Greinil.  uu  Ev.  297  ; 
Braeketty.  Barhey,  2Si  X.  Y.  333,  340,  341  ;  Ow%  v,  IliUy^r 
^4  AVt'TKh  2S4;  Jftek^on  v.  Rir/tards,  15  id.  017.)  There  it. 
nothing  in  this  etuse  upon  which  to  fuund  an  argument  that 
tliere  m  an  ejtitoppel  agjiinst  Mrs.  Hyatt  on  the  ground  tliat  it 
was  tlie  deceit  of  her  own  agent  that  injured  her.  ( People  \\ 
Bosttciek,  32  X.  Y.  445.) 

Joseph  H^  Choate  and  Somjer  tfc  Damn  for  resiJondent. 

If  ^[r.  Lake  had  no  authority  under  the  (U'iginal  power  to 
execnte  the  lease,  ueverthcletts  Mn?.  Hyatt  nitifit^d  the  act  of 
her  agent  in  executing  that  instminent*  {Whart,  on  Agency, 
§  225 ;  Story  on  Agency,  ^i^  79,  SO,  140  ;  Adams  v.  J////x,  m 
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N.  T.  533,  539 ;  Stilwell  v.  M.  Z.  //m.  Co.,  72  id.  385,  392 ; 
2  Kent's  Comm.  801 ;  Story  on  Agency,  §  256 ;  Orimjoold  v. 
Haven.  25  N.  Y.  595 ;  N.  K,  etc.,  R.  li,  Co,  v.  ScMiler.  34 
id.  30;  Myelins  v.  M.  Z.  Ins.  Co.,  99  id.  1,  11;  Meehan  v. 
Forrester,  52  id.  279 ;  Whart.  on  Agency,  §  92 ;  Story 
on  Agency,  §  239.)  The  delivery  of  the  lease  to  Mr.  Clark 
was  an  absolute  delivery  as  far  as  Mrs.  Hyatt  was  con- 
cerned. The  right  wai^  reserved  to  Mr.  Clark,  only,  to  refnse 
to  accept  it.  {Tmmisofi  v.  Tolel,  3  B.  &  Aid.  36.)  The 
power  of  attorney  given  to  Mr.  Lake  empowered  him  to  exe- 
cute tlie  lease.  {Hedges  v.  Riher^  5  Johns,  (^h.  163 ;  U.  S.  v. 
Graiiot,  14  Pet.  526 ;  Craighead  v.  Peterson,  72  N.  Y.  279, 
283 ;  Story  on  Agency,  §  140 ;  Adams  v.  IflUs,  60  N.  Y. 
539 ;  Myers  v.  M.  L^ Ins.  Co..  32  Ilun,  321 ;  99  N.  Y.  1.) 

Vann,  J.  We  do  not  deem  it  important  to  decide  whether 
the  power  of  attorney  authorized  Mr.  Lake  to  execute  the 
lease  in  question  or  not,  because,  in  either  event,  the  same 
result  must  follow,  under  the  circumstances  of  this  case. 

If,  on  the  one  hand,  he  acted  without  adequate  authority  in 
giving  the  lease,  both  the  lessor  and  lessee  knew  it,  for  both 
knew  the  facts  and  both  are  presumed  to  have  known  the 
law,  and  the  former,  at  least,  had  an  absolute  right  to  dis- 
affirm the  contract.  As  she  knew  the  contents  of  the  power 
of  attorney  and  the  lease,  and  that  tlie  latter  was  executed  by 
lier  agent  in  her  name,  it  was  not  necessary  that  she  should  be 
informed  of  the  legal  effect  of  those  fact^.  {Kclley  v.  New- 
hunjport  i&  Ameshury  Tlorse  B.  li.  Co.,  141  Mass.  496 ; 
Phosphate  Lime  Co.  v.  Green,  L.  R.  [7  (/.  P.]  43 ;  Mechem 
on  Agency,  g  129.) 

Wliether  influenced  by  caprice  or  reason,  if  she  had  promptly 
notified  the  lessees  that  she  repudiated  the  lease  because  lier 
a^ent  had  no  power  to  execute  it,  their  rights  would  have 
been  forthwith  tenninated  and  they  would  have  had  no  lease. 
The  right  to  disaffirm  on  one  tenable  ground,  would,  if  acted 
upon  have  been  as  effective  as  the  right  to  disaffirm  upon  all 
possible  grounds.     Under  the  condition  supposed,  the  law 
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gave  her  the  same  right  to  disaffirm  without  any  agreement 
to  that  effect,  that  she  would  have  had  if  her  agent,  being 
duly  authorized  to  lease,  had  expressly  provided,  in  the  writ- 
ten instrument,  that  she  could  disaffirm,  if  she  chose  to  do  so. 
Therefore,  by  accepting  the  rent  of  the  demised  premises  for 
more  than  four  years  without  protest  or  objection,  she  ratified 
the  lease  as  completely  as  she  could  have,  if  she  had  known 
of  two  grounds  upon  which  to  disaffirm,  instead  of  only  one. 
Two  grounds  could  not  make  the  right  any  more  effectual 
than  one.  If  she  had  the  right  at  all,  the  number  of  grounds 
upon  which  she  could  justify  its  exercise  is  unimportant 
Her  ratification  was  none  the  lees  complete,  because,  being 
unwilling  to  run  the  risk  of  a  doubtful  question  of  law,  she 
did  not  at  once  act  as  she  would  have  acted  if  she  had  known 
all  of  the  facts.  As  said  by  the  court  in  Adams  v.  MUh 
(60  N.  Y.  539),  "  the  law  holds  that  she  was  bound  to  know 
what  authority  her  agent  actually  had."'  Having  executed 
the  power  of  attorney,  she  is  conclusively  presumed  to  have 
known  what  it  meant  and  the  extent  of  the  authority  that  it 
conferred.     (Best  on  Ev.  123;  Whart.  on  Ev.  §  1241.) 

If  the  lease  was  ultra  vires^  therefore,  by  ratifying  it,  she 
in  legal  effect  executed  and  delivered  it  herself,  and  whatever 
was  said  between  Lake  and  Clark,  became  innnaterial.  Even 
if  they  agreed  that  she  should  have  the  right  to  disapprove,  it 
is  of  no  importance,  because  she  had  that  right  without  any 
such  agreement.  If  her  agent  had  no  power  to  execute  the 
lease,  the  delivery  thereof,  whether  absolute  or  conditional, 
could  not  affect  her  rights.  If  she  was  dissatisfied  with  it,  she 
could  have  been  relieved  of  all  responsibility  thereunder  by 
promptly  saying  to  the  lessees :  "  This  contract  was  not  author- 
ized by  the  agency  I  created,  and  I  refuse  to  be  bound  by  it." 
After  that  there  would  have  been  no  lease.  If  the  action  of 
her  agent  was  unauthorized,  it  did  not  bind  her,  until  by  some 
act  of  ratification  she  bound  herself.  By  ratifying,  she  waived 
any  right  to  disaffirm  upon  any  ground,  known  or  unknown, 
because  the  lease  did  not  exist,  as  a  lease,  by  the  act  of  her 
agent,  but  by  her  own  act  of  confirmation. 
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If,  on  the  other  hand,  Mr.  Lake  was  duly  authorized  to  give 
the  lease,  certain  presumptions  of  controlling  importance  spring 
from  that  fact.  He  is  presumed  to  have  disclosed  to  his  prin- 
cipal, within  a  reasonable  time,  all  of  the  material  facts  that 
came  to  his  knowledge  while  acting  within  the  scope  of  his 
authority. 

It  is  laid  down  in  Story  on  Agency  (§  140),  that  "  notice  of 
facts  to  an  agent  is  constructive  notice  thereof  to  the  principal 
himself,  where  it  arises  from  or  is  at  the  time  connected  with 
the  subject-matter  of  his  agency,  for,  upon  general  principles 
of  public  policy,  it  is  presumed  tliat  the  agent  has  communi- 
cated such  facts  to  the  principal,  and  if  he  has  not,  still  the 
principal  having  intrusted  the  agent  with  the  particular  busi- 
ness, the  other  party  has  a  right  to  deem  his  acts  and  knowl- 
edge obligatory  upon  the  principal." 

In  other  words,  she  was  chargeable  with  all  the  knowledge 
that  her  agent  had  in  the  transaction  of  the  business  he  had  in 
charge.  {IngaUs  v.  Morgcm^  10  N.  Y.  178 ;  Adams  v.  MUls^ 
supra  /  Myers  \*  Mutual  Life  Ins.  Co,^  99  N.  Y.  1,  11 ; 
Ba/nJc  of  U.  S,  v.  Dams^  2  Hill,  451 ;  Higgmsy.  Annstrcm^^ 
9  Col.  38.) 

It  was  his  duty  to  keep  her  informed  of  his  acts  and  to  give 
her  timely  notice  of  all  facts  and  circumstances  which  would 
have  enabled  her  to  take  any  step  that  she  deemed  essential  to 
her  interests. 

She  does  not  question  the  good  faith  of  Mr.  Lake,  and  there 
is  no  proof  of  fraudulent  collusion  between  him  and  Mr.  Clark, 
who,  while  under  no  obligation  to  inform  Mrs.  Hyatt  of  the 
facts,  had  the  right  to  assume  that  her  agent  had  done  so. 
{IngaUs  v.  Morgan^  s^ipra  /  Meehan  v.  Forrester^  52  N.  Y. 
277 ;  Scott  v.  MiddUtawn,  U.  cfe.  Tf.  G,  R.  R.Co.,  86  id.  200.) 

It  was  her  duty  to  protect  her  interests  by  selecting  an  ageirt 
of  adequate  judgment,  experience  and  integrity,  and  if  she 
failed  to  do  so,  she  must  bear  the  loss  resulting  from  his  inex- 
perience, negligence  or  mistaken  zeal.  After  the  lapse  of 
sufficient  time,  therefore,  she  is  presumed  to  have  acted,  with 
knowledge  of  aU  the  acts  of  her  agent,  in  the  line  of  his  agency. 
SicxELS.— Vol.  LXXIIL        7f> 
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By  accepting  and  retaining  the  rent,  which  was  the  fruit 
of  her  agent's  acts,  for  nearly  live  years  without  objection,  she 
is  presumed  to  have  ratified  that  act.  {Hoyt  v.  Thompa^m 
19  N.  Y.  207;  Aleiconder  v.  Jmes^  64  Iowa,  207;  lleyn 
y.  O'Ha/jan,  60  Mich.  160;  2  Greenl.  on  Ev.  §§  66,  67.) 
Without  expressing  any  dissatisfaction  to  the  lessees,  she 
received  eigliteen  quarterly  payments  of  rent  before  electing 
to  avoid  the  lease.  She  made  no  offer  to  return  any  part 
of  the  rent  so  paid,  although  she  tendered  back  the  amount 
deposited  to  her  credit  for  the  nineteenth  quarter  at  the  time 
that  she  demanded  possession  of  the  premises. 

Independent  of  what  she  is  presumed  to  have  known  through 
the  information  of  her  agent,  she  in  fact  knew  the  terms  of 
the  lease  and  that  it  was  executed  by  Mr.  Lake  in  Iier  name. 

Upon  her  arrival  in  this  country  in  September,  1880,  she 
visited  the  premises  and  saw  the  additions  and  improvements 
that  the  tenants  were  making  thereto,  and  at  tliat  time  as 
well  as  subsequently,  rent  was  paid  to  her  in  pei'son.  Appar- 
ently slie  had  all  the  knowledge  that  she  «ared  to  have,  for 
she  made  no  inquiry  of  her  agent  until  about  six  months  pre- 
vious to  the  expiration  of  the  first  term  of  five  years,  and  not 
until  after  the  lessees  had  given  notice  of  their  election  to  con-  • 
tinue  the  lease  for  a  second  term.  Thinking  that  the  rent  was 
low,  she  then  tried  to  find  out  something  from  her  agent  that 
would  enable  her  to  avoid  the  lease,  and  as  the  result  of  her 
efforts  in  this  direction,  ascertained  the  fact  upon  w^hich  she 
bases  her  right  to  succeed  in  this  litigation.  But  it  was  then 
too  late  for  her  to  disaffirm,  because  her  long  silence  and  many 
acts  of  ratification  had  been  relied  upon  by  the  tenants,  who 
had  expended  a  large  sum  of  money  in  making  permanent 
improvements  upon  the  property.  Having  received  the  bene- 
fits of  the  contract,  she  could  not,  after  yeare  of  acquiescence, 
suddenly  invoke  the  aid  of  the  courts  to  relieve  her  of  any 
further  obligation,  because  she  had  but  recently  discovered  a 
fact  that  she  should  have  ascertained,  and  which  the  law  pre- 
sumes that  she  did  ascertain,  long  before.  (1  Am.  &  Eng. 
Encyc.  of  Law,  429.) 


1/ 
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This  action  was  brouglit  by  the  plaintiff  to  recover  damages 
for  personal  injury  alleged  to  have  been  received  by  him 
through  the  negligence  of  one  Grebhard,  a  servant  of  the 
defendant. 

The  plaintiff  was  an  employe  of  a  firm  of  stevedores,  Dick 
&  Churchill,  who  had  engaged  with  the  master  of  the  ship 
"  Austria  "  to  load  it  with  barrels  of  petroleum  which  were  in 
the  store-house  and  upon  the  dock  of  the  defendant  at  Wee- 
hawken,  in  the  state  of  New  Jersey. 

The  defendant  possessing  and  owning  the  dock  and  store- 
louse  in  which  the  barrels  of  petroleum  were  stored  and  from 
which  they  were  to  be  loaded,  also  owned  a  steam  engine 
and  apparatus  which  was  employed  in  loading  vessels.  D. 
contracted  with  Dick  &  Churchill  to  furnish  the  power  and 
necessary  men  to  run  and  manage  it,  to  load  the  vessel. 
The  man  Gebhard  had  been  in  defendant's  employment  for 
•several  years ;  he  was  generally  employed  in  otlier  service, 
but  owing  to  a  strike,  which  deprived  the  defendant  of  the 
servant  who  usually  superintended  the  hoisting  and  lowering, 
that  duty  on  this  occasion  was  assigned  to  Gebhard. 

The  stevedores  furnished  men  to  stow  the  cargo,  and 
another  man,  who  was  the  plaintiff  in  this  case,  to  stand  at 
the  gangway  and  to  signal  (by  the  use  of  a  whistle)  the  man 
who  had  charge  of  the  hoisting  and  lowering  part  of  the 
operation  of  loading  the  vessel.  The  theory  of  the  plaintifiF 
is  that  Gebhard,  who  managed  the  hoisting  and  lowering  of 
the  barrels  from  the  dock  up  the  sides  of  the  vessel  upon  a 
skid  and  so  over  the  hold  into  which  it  was  to  be  loaded, 
raised  a  barrel  from  the  dock  without  any  signal,  and  after 
he  had  said  to  the  gangman  that  it  was  dinner  time,  and  he 
w^ould  raise  no  more  before  dinner,  and  while  plaintiff,  the 
gang-man,  supposing  that  no  more  was  to  be  done  until  after 
dinner  in  accordance  with  the  statement  made  by  said  Geb- 
hard, and  while  his  attention  was  directed  t/O  calling  the  men 
from  the  hold  to  dinner,  the  barrel  swung  against  hun  and 
knocked  him  into  the  hold  of  the  vessel,  by  which  he  received 
the  injuries  complained  of. 
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The  court  instructed  the  jury  that  Gebhard  was  the  servant 
of  the  defendant,  and  that  for  any  negligence  which  he  com- 
mitted in  hoisting  or  lowering  the  barrels  in  the  operating  the 
drum,  the  defendant  is  responsible  as  his  master. 

The  only  question  discussed,  and  conceded  upon  the  trial  to 
be  the  only  one  in  the  case,  was  whether  Gebhard  and  plain- 
tiflf  were  co-servants,  or  whether  they  were  servants  of  different 
masters. 

John  Brooks  Leavitt  for  appellant.  The  exception  to  the 
denial  of  the  motion  to  dismiss  the  complaint  and  the  excep- 
tions to  the  charge  that  Gebhard,  the  drum-man,  was  defend- 
ant's servant,  and  that  it  was  liable  for  his  negligence  in 
operating  the  drum  were  well  taken.  {King  v.  iV^.  Y.  C,  cfe  If. 
R.  R.  R.  Co,,  m  N.  Y.  181 ;  B.  C,  Co,  v.  Reid,  3  Macq.,  266, 
283;  Stringham  v.  Hilton,  111  N.  Y.  188;  Johnson  v. 
City  of  Boston,  118  Mass.  114;  Ewcm  v.  Lijypeticotty 
47  K  J.  L.  494;  Olive  v.  W.  M.  Co,,  103  N.  Y.  300;. 
McDonald  on  Master  and  Servant,  46.)  Wliere  a  servant  in 
the  general  employ  of  one  master  is  by  him  placed  temporarily 
under  the  orders  of  another,  to  do  the  latter's  work,  the 
servant  of  the  latter,  and  the  servant  so  placed  to  work  with 
him,  are  fellow  servants  in  that  work,  and  neither  master  is 
liable  for  the  damages  resulting  to  one  of  those  servants  from 
the  negligence  of  the  other  while  performing  the  same. 
(Rourke  v.  W.  M.  C.  Co,,  L.  E.  [2  C.  P.  Div.]  205 ;  CoyU  v. 
Pierpont,  33  Hun,  311;  Burke  v.  DeCastro,  11  id.  854;. 
Winterhottom  v.  Wright,  10  M.  &  W.  109 ;  Murray  v.  CurHe, 
L.  R.  [6  C.  P.]  24 ;  The  Harold,  21  Fed.  Rep.  428 ;  The 
fdands,  28  id.  478 ;  /.  C,  R,  R,  Co.  v.  Cox.,  21  111.  20 ;  Ewan 
V.  Lippencott,  47  N.  J.  L.  494 ;  Johnson  v.  City  of  Boston,  118 
Mass.  114 ;  Sf\)enson  v.  A.  M,  8.  S,  Co.,  57  N.  Y.  108 ;  Abra7n 
V.  Reynolds,  5  H.  &  N.  142.)  The  drum-man  was  not  at  the 
time  of  the  accident  using  the  drum  in  defendant's  business. 
{Morris  v.  Brovm,  111  N.  Y.  328 ;  Bushhy  v.  iT.  71,  Z.  K 
cfe  W.  R.  R.  Co.,  107  id.  374.) 
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Ahfl  A\  Blaekntar  for  respoiideut*  The  inan  Gebhardj 
wJiose  negligence  itijured  ]>IaiiitifT,  wtis  tlie  eervant  of  tlie 
defeiulatit,  mid  defendaiit  was  rut^ponsible  fur  lik  negligence. 
{,QmiriiHin  \.  Burnett^  *)  IL  W.  401* ;  firrhrh  v,  UltfijiUf/er^ 
15  J.  &  S.  2\^2 ;  SS  N,  Y.  H45  ;  (bijh*  v.  Pienepant,  37  Him, 
37i* ;  Mf't^liad  v.  Sffndo/*^  i\  id.  4(»H  ;  Stt^wart  v.  IlarmM 
tW%/%  12  Allen,  5ft;  Cmdrft  \\  i'alre^i,  8  Ind.  127  ;  *S;;m- 
^w*'^  V.  W riff  hi,  r>  Esp.  n;;^ ;  UnhmH  w  (hwa,  2  C.  K  [N.  S,] 

7St) ;  /h/ht^h  V.  7>/^f^/',  E.,  B.  fk  E,  Sltl* ;  *Sy>/v^'^(?  v.  IlemluiJ- 
wvfy,  14  Pi(*k.  1  ;  Wftfmd  v.  .¥.  1\  C\  //.  /<*.  f  W..  3  Dncr, 
30U.)  Till*  rule  tliat  ft  iniiKter  \^  iu»t  ix^spcinsiblc  to  one  iiervaiit 
for  tiie  negligence  of  another.  Is  only  applicable  in  caset^  where 
the  Kt^rvant  ^^nes  Iifs  uwn  master,  and,  tiierefoiv,  is  not  applic- 
able to  tliirt  ejise.  {Sftiiih  v,  Jt  It  Co.,  lit  N.  V.  Ci!i ;  lV^/;vy 
V.  JV^.  i"  t'.  7?.  It  Co,,  ao  Ikrb,  22lt ;  Otrhc/t  \\  Kthlmeyer, 
15  J.  &L  S.  2f>2 ;  SH  N.  Y.  *U5 ;  Svnimh  \\  A,  M,  X  X.  Co,,  hi 
id.  108;  Ahrnfmni  w  lii^nnnhh.t^  11.  ^-  N.  Wl\  BvrkeY,  N, 
ih  \\\  II  i?.  fV/„  84  (Jon.  lL>4;  .sVr/.-v^^^/  v.  iV,  K  /?,  tV, 
L.  I{.  [a  Exeh.  Div.]  341 :  ILrrM  \\  A\  V.  C  L\  It  Co..  U 
Dah%  FiO;  Tboni]istJii  on  Xegligenee,  1040,  1041;  SttfCtrany, 
T,  )l  IL  Co,,  44  I  Tun,  ;^o4 ;  Worhartof*  v,  G,  W,  It  Cik.  U 
K.  1 2  ExcIl]  :S0;  Thovms  w  Wmtlftifter,  i\  N.  Y.  3U7;  Far- 
-mi/ ¥.  Barnes,  11  (V  II.  [N.  SJ  55B;  FarwiUw  II  tb  ir 
^.  /i^  <>>„  4  Mete.  40.) 


Potter,  J.  I  entii\*ly  agree  with  tlie  clmrge  of  the  trial 
court  that  they  were  s>ervauts  of  dilTerent  masters.  That  the 
man  who  ^nve  the  signal  was  the  servant  of  the  stevedores 
Dick  &  Cliurchiil,  and  that  the  man  who  directed  the  hoit?tiiig 
and  lowering  wai4  the  servant  nf  the  defendant,  and  thuL 
therefore,  iipoTi  welUsettled  j^rineiples  of  law,  the  defendant  k 
liable  for  the  neglect  of  Gebhard,  the  man  at  the  drum. 

The  authorities^  cited  npon  the  brief  of  conn^el  warrant  tbe 
inst ruction  of  the  judge  to  the  jnry  in  that  regard ^  and  especi- 
ally the  case  cited  by  refl|iondcntV  counsel  and  to  be  found  in 
Eulliean  \,  Tioga  Ratlroad  Cmnpaiiy^  44  Hun,  304,  wliich 
I  eont^ider  a  t'lear  and  able  exposition  of  the  law  which  is  to 


1890.]  MuBPHY  V.  City  of  Brooklyn.  575 


Statement  of  case. 

govern  the  decision  of  cases  of  this  character.     That  case  was 
affirmed  by  the  Court  of  Appeals  in  112  N.  Y.  643, 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


James  Murphy,  as  Administrator,  etc.,  Appellant,  v.  The 
City  of  Brooklyn,  Kespondent. 

This  action  was  brought  to  recover  damages  for  the  death  of  M.,  plaintiff's 
intestate,  a  boy  six  years  old,  who  was  found  drowned  in  a  hole  along 
side  a  sewer  constructed  by  defendant  through  private  property  and 
that  of  the  state  with  the  consent  of  the  owner.  It  appeared  that  tlie 
sewer  emptied  into  a  bay;  at  high  tide  the  sewage  was  driven  back  up 
the  sewer,  causing  the  cavity  in  question;  this  was  about  fifty  feet  from 
one  of  defendant's  streets,  along  which,  forming  the  boundary  of  the 
adjoining  premises,  was  an  embankment  faced  by  a  wall,  and  on  top  of 
this  a  fence  or  railing  of  posts  and  cross-bars  ;  at  a  point  where  it  was 
supposed  the  intestate  went  upon  the  premises  the  cross-bar  was  down 
and  the  wall  had  given  away.  People  going  to  the  bay  had  occasionally 
crossed  there,  and  the  ground  for  ten  or  twelve  feet  from  the  fence  had 
the  appeanmce  of  a  path.  It  did  not  appear  that  any  objection  had 
been  made  by  any  person  to  the  construction  and  maintenance  of  the 
sewer.  Held,  that  no  violation  of  any  duty  which  the  defendant  owed 
to  decedent  had  been  shown,  and  so  it  was  not  liable;  that  as  to  him  tlie 
construction  of  the  sewer  was  not  wrongful  or  its  maintenance  a  nuisance; 
that  defendant  owed  to  him  no  duty  of  care  to  protect  him  while  upon 
the  premises,  or  to  guard  the  hole,  as  it  was  not  so  close  to  the  street  as 
to  make  the  latter  unsafe. 

It  seems  the  owner  of  the  premises  could  not  have  been  charged  with  neg- 
ligence in  permitting  the  hole  to  remain. 

Beck  v.  Carter  (68  N.  Y.  283),  distinguislied. 

(Argued  January  28.  1890 ;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  affirming  a  judg- 
ment of  said  court  entered  upon  the  dismissal  of  the  complaint. 

This  action  was  brought  to  recover  damages  for  the  death 
of  John  Murphy,  plaintiffs  intestate,  alleged  to  have  been 
caused  by  defendant's  negligence. 
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About  1869  there  was  built  a  sewer  through  Third  avenue 
in  the  city  of  Brooklyn  as  far  as  Twenty -eight  street ;  thence 
at  a  right  angle  and  in  a  northerly  direction  into  Gowanus 
bay.  From  Third  avenue  into  the  bay  the  sewer  did  not  imn 
through  or  along  a  street,  but  through  private  premises  until 
it  reached  the  lands  under  water  belonging  to  the  state,  thence 
through  it  to  the  end.  This  branch  was  constructed  of  heavy 
planks  trunked  in.  In  July,  1882,  plaintiffs  intestate,  a  boy 
nearly  six  years  old,  was  found  drowned  in  a  hole  situate  along 
side  of  the  sewer.  It  was  about  three  feet  across  and  the  same 
immber  of  feet  in  depth.  The  case  contains  evidence  tending 
to  show  that  at  high  tide  the  sewage  was  driven  back  up  the 
sewer,  and  because  of  the  pressure  forced  out  of  the  trunk, 
tliereby  creating  this  and  other  cavities,  which  were  at  times 
filled  with  water  and  covered  with  an  opaque  substance. 
The  hole  in  question  was  on  private  lands,  about  fifty  or  sixty 
feet  from  the  street.  Along  this  street  and  forming  the 
boundary  of  the  premises  was  an  embankment  faced  with  a 
wall,  upon  which  was  erected  a  guard  or  fence  consisting  of 
two  uprights  from  three  tx)  four  feet  apart  connected  with  two 
cross-bars.  At  the  point  where  the  intestate  is  supposed  to 
have  gone  upon  the  premises  one  of  the  cross-bars  was  down, 
and  the  wall  facing  the  embankment  had  given  away  some- 
what. For  ten  or  twelve  feet  in  the  direction  of  the  hole 
where  the  boy  was  found  the  ground  had  the  appearance  of 
a  path,  [and  it  appeared  that  some  people  had  occasionally 
crossed  these  premises  on  their  way  to  the  shore  of  the  bay. 

Jesse  Johns<yii  for  appellant.  It  was  not  necessary  to  prove 
that  the  boy  was  not  negligent  in  getting  into  this  hole. 
{Galmn  v.  Mayor,  etc,  112  N.  Y.  226.)  The  dangerous 
character  of  the  hole  was  very  clearly  made  out.  {Beck  v. 
Carter,  68  N.  Y.  288  ;  Lai^im^e  v.  (\  P,  L  Co,,  101  id.  391, 
394,  395 ;  JewJnirst  v.  City  of  Syracuse,  108  id.  306,  307 ; 
Mo^^s  V.  Brmm,  111  id.  328;  Bond  v.  Smith,  113  id.  383.) 
Defendant's  hability  is  fixed  by  the  rule  in  relation  to  nui- 
sances.    (Confrere  v.  Smith,  18  N.  Y.  79.) 
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Ahnet  F.  Jenks  for  respondent.  No  connection  is  shown 
between  the  continuation  and  maintenance  of  the  sewer  and 
the  death  of  the  intestate.  {Cordell  v.  N.  Y.  G.  <&  H,  JR.  H. 
JR.  Co,^  Y5  N.  Y.  330.)  There  is  no  proof  of  due  care  on  the 
part  of  the  intestate,  or  of  any  facts  which  pointed  to  it. 
{Johnson  V.  H.  li.  R.  E.  Co.,  20  N.  Y.  66 ;  Wilds  v.  H.  R.  R. 
R.  Co.  24  id.  430 ;  Dams  v.  R.  R.  Co.,  47  id.  400 ;  Reynolds  v. 
R.  R.  Co.,  58  id.  248 ;  Wendell  v.  R.  R.  Co.,  91  id.  420 ;  Ha/rt 
V.  H.  R.  B.  Co.,  84  id.  62 ;  Ricennan  v,  Havenieyej*,  84  id.  647 ; 
£(mdY.  Smith,  113  id.  378  ;  CordeU  v.  iV^  Y.  C.  <&  JS.  R.  R. 
R.  Co.,  75  id.  330 ;  Dubais  v.  Kingston,  102  id.  219.)  There 
was  no  liability  on  the  part  of  the  city  in  any  event.  {McAlr 
pin  V.  Powell,  70  N.  Y.  126  ;  Hargreares  v.  De<icon,  25  Mich- 
1 ;  Stone  v.  Jackson,  32  L.  &  Eq.  349 ;  Larmore  v.  C.  P.  I.  Co,, 
101  K  Y.  391;  Blyth  v.  Topham,  Cro.  Jac.,  158;  Bushy. 
Brainwrd,  1  Cow.  78 ;  Iloicland  v.  Vincent,  10  Met.  373 ; 
Hounsell  v.  Smith,  7  C.  B.  [N.  S.]  731 ;  Buiks  v.  South 
Yorksh.,  3  B.  &  S.  244 ;  Hardcastle  v.  South  Yorksh.,  4  H.  & 
N.  67 ;  Gramlich  v.  Wurst,  86  Penri.  St.  74 ;  Conim.  v.  WiU 
mtngUyth,  105  Mass.  599 ;  Adams  v.  Natick,  13  Allen,  429 ; 
Murphy  V.  OloucesteT,  105  Mass.  470 ;  Puffei^  v.  Orange,  122 
Id.  389;  Chapman  v.  Cook,^  10  K.  I.  304;  Gree7i  v.  Bridge 
Creek,  38  Wis.  449  ;  JMorgan  v.  Hallowell,  57  Me.  375.) 

Parker,  J.  There  is  no  injury,  in  a  legal  sense,  which  can 
give  a  right  of  action  unless  it  is  occasioned  by  a  violation  of 
Boine  duty  owing  to  the  injured. 

The  plaintifi  claims .  that  the  defendant  must  be  chargeable 
with  having  violated  its  duty  to  his  intestate  and  the  public 
upon  one  of  two  grounds : 

First.  Because  it  had  constructed  and  was  maintaining  a 
nuisance.  Second.  That  it  was  negligent  in  permitting  the 
hole  to  remain. 

From  Third  avenue  out  into  the  bay  the  sewer  ran  through 
either  private  property  or  that  of  the  state. 

It  does  not  appear  but  that  it  was  constructed  with  the  con- 
sent of  both  tlie  individual  owner  and  the  state. 
Stokels— Vol.  LXXIII.        73 


578  Murphy  v.  City  of  Brookly'I^.  [Feb., 


Opinion  of  the  Court,  per  Parker,  J. 


Ko  objection  is  shown  to  liave  been  made  by  any  person, 
either  to  its  location,  building  or  maintenance. 

Its  construction,  therefore,  was  not  wrongful  as  to  the 
intestate.  It  dia  not  encroach  upon  his  property  or  personal 
rights.  As  to  him,  therefore,  it  was  not  a  nuisance.  (98  N.  Y. 
642.)  Was  defendant  negligent  in  permitting  the  creation 
and  continuance  of  the  hole  in  which  the  intestate  is  supposed 
to  have  lost  his  life  ?  That  involves  this  legal  question :  Did  the 
defendant's  duty  require  the  exercise  of  any  care  to  protect  him 
while  upon  these  premises  ? 

The  defendant  municipality  is  burdened  with  the  obliga- 
tion to  keep  the  streets  and  highways  within  its  limits  in  a 
safe  condition  for  public  travel.  If  it  neglect  its  duty  in 
such  respect,  thereby  is  created  a  liability  to  make  good  all 
damages  sustained  because  of  it. 

The  duty  of  keeping  the  street  in  repair  has  long  been  held 
to  include  the  erection  of  a  guard  when,  because  of  embank- 
ment or  from  other  circumstances,  the  roadway  is  rendered 
dangerous. 

But  outside  of  the  boundaries  of  the  street,  and  upon  private 
lands,  its  relations  to  the  public  are  governed  and  controlled 
by  the  same  principles  as  are  applied  to  individuals  or 
domestic  corporations,  and  none  other. 

It  has  been  held  that  where  an  owner  makes  an  excavation 
upon  his  own  land,  but  so  near  to  the  highway  as  to  render 
travel  thereon  dangerous,  and  fails  to  guard  it,  he  is  chargeable 
with  the  damages  sustained  by  one  who  is  free  from  fault. 
{Beck  V.  Carter^  08  N.  Y.  283.)  It  may  be  that  in  such  a  case 
a  municipality  having  notice  of  the  continuance  of  the  excava- 
tion would  be  liable  because  of  a  failure  to  erect  a  guard  at 
the  boundary  of  the  street  so  aa  to  make  the  roadway  safe. 

As  a  general  rule,  however,  the  owner  has  a  right  to  make 
such  use  of  his  land  as  he  pleases,  and  in  the  absence  of  special 
circumstances  of  which  Beck  v.  Carter  (svpra)  furnishes  an 
illustration,  the  owner  is  not  liable  for  injuries  sustained  by 
one  who  goes  upon  his  land  even  though  permission  to  cross 
the  premises  be  given.     In  such  case  the  licensee  takes  the 
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risk  of  accidents  resulting  from  the  use  of  the  premises  in  the 
condition  in  which  he  finds  them. 

There  is  an  exception  to  this  general  rule.  Where  the 
owner  expressly  or  by  implication  invites  an  individual  or  the 
public  to  come  upon  his  land,  he  is  liable  to  respond  in  dam- 
ages to  one  who  accepting  the  invitation  is  injured  by  pit-falls 
or  snares  maintained  upon  the  premises. 
.  Now  it  could  not  be  seriously  contended  that  had  the  owner 
been  in  tlie  sole  possession  and  occupation  of  the  lands  in 
question,  and  had  permitted  to  exist  or  by  his  own  act  had 
created  the  hole  in  question,  that  he  would  have  been  charge- 
able in  damages  because  of  the  death  of  the  plaintiff's  intestate 
who  unbidden  came  upon  his  lands.  Liability  could  not  be 
predicated  upon  the  rule  laid  down  in  Bed  v.  Carter  {mprd)^ 
and  kindred  ca^s,  because  the  hole  or  excavation  was  neither 
adjacent  to  the  highway,  nor  so  close  as  to  make  the  highway 
unsafe  or  dangerous.  On  the  contrary,  it  was  from  fifty  to 
sixty  feet  therefrom  and  separated  by  an  embankment  faced 
with  a  wall  and  surmounted  by  a  fence.  Neither  is  it  pre- 
tended that  the  owner  had  expressly  or  by  implication  invited 
the  intestate  or  the  public  to  go  upon  his  premises.  True, 
the  evidence  tends  to  show  that  one  of  the  cross-bars  was 
down  at  the  place  where  plaintiff's  intestate  entered  upon  the 
lands  in  question,  and  that  for  some  i^xi  or  twelve  feet,  in  the 
direction  of  the  hole,  which  was  from  fifty  to  sixty  feet  away, 
there  appeared  to  be  a  trail  or  path  indicating  that  others  had 
been  accustomed  to  walk  over  it.  And  if  we  assume  that  divers 
persons  had  been  accustomed  to  go  upon  tlie  land  and  cross 
over  it  to  the  shores  of  the  bay  without  objection,  that  fact 
did  not  devolve  upon  the  owner  the  duty  of  protecting  such 
trespassers,  or,  at  most,  licensees  from  injury.  Clearly  the 
owner  would  not  be  chargeable  with  negligence  in  permitting 
the  hole  complained  of  to  remain. 

That  which  it  was  lawful  for  him  to  do  upon  his  own  lands 
he  could  pennit  another  to  do.  It  matters  not  whether  that 
other  be  an  individual  or  a  municipal  corporation.  The  owner 
under  the  circumstances  proven  owed  no  duty  to  the  public  in 
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respect  to  this  hole.  No  more  did  the  occupant  who  created 
it  with  the  consent  of  the  owner. 

The  defendant  is  not,  therefore,  chargeable  with  negligence 
in  permitting  its  continuance. 

This  conclusion  is  in  accord  with  the  views  expressed  by 
Judge  Earl  on  a  prior  review.     (98  N.  Y.  642.) 

The  judgment  should  be  affirmed. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 
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Newcomb   C.   Barney   et   al.,   Respondents,   ^'.   John  M. 
Forbes,  Jr.,  Appellant. 

Plaintiffs,  who  held  certain  bonds  as  collateral  for  a  debt  due  them  from 
M.,  received  an  inclosure  sent  by  defendant,  who  was  a  member  of  the 
firm  of  D.  &  Co.,  containing  a  letter  from  M.  to  the  effect  that  he  had 
accepted  a  position  in  the  house  of  R.  &  Co.,  and  pledging  a  portion  of  his 
salary  each  year  until  the  debt  was  paid;  also  asking  that  "with  this 
assurance  and  the  letter  inclosed,  the  bonds  be  released."  The  letter 
referred  to,  which  was  also  inclosed,  was  from  defendant;  after  stating  the 
employment  of  M.  by  his  firm,  the  letter  contained  the  following:  "I  will 
imdertake  that  the  agreement  made  by  him  to  pay  a  certain  amoimt  to 
you  each  year  shall  be  carried  out  until  the  indebtedness  to  your  firm  is 
liquidated."  Plaintiffs  accepted  the  proposition  and  surrendered  the 
bonds.  In  an  action  upon  the  guaranty  contained  in  defendant's  letter, 
Tield,  that  the  letters  were  to  be  taken  and  construed  together;  that  upon 
their  face  it  appeared  that  defendant's  promise  was  made  to  procure 
the  release  of  the  bonds,  which  it  accomplished,  and  this  was  a  valid 
consideration;  that,  therefore,  the  requirements  of  the  Statute  of  Frauds 
were  met,  the  promise  was  valid  and  defendant  was  liable. 

Also,  held,  that  the  guaranty  was  not  limitcJ  to  the  time  M.  remflined 
in  the  employ  of  R.  &  Co. 

K  N.  Bank  v.  Kavfmann  (93  N.  Y.  273),  distinguished. 

It  seerns  a  written  guaranty  given  by  a  third  person  to  a  creditor  that  the 
debtor  will  pay  a  pre-existing  debt,  must,  notwithstanding  the  amend- 
ment of  the  Statute  of  Frauds  by  the  act  of  1863  (Chap.  464,  Laws  of  1863), 
expressly  or  by  fair  implication  disclose  that  the  promise  rests  on  a 
legal  consideration. 

Spei/ers  v.  Lambert  (1  Sweeney,  386 ;  6  Abb.  Pr.  [N.  8.]  309;  37  How. 
Pr.  315),  stated  to  have  been  overruled. 

Reported  below,  44  Hun,  446. 

(Argued  January  29,  1890  ;  decided  February  25,  1890.) 
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Appeal  from  iudgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  13,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiflEs,  entered  upon  a  verdict  directed  by  the  court. 

This  was  an  action  upon  an  alleged  guaranty.  The  facts 
are  sufficiently  stated  in  the  opinion. 

Frederick  R.  Coudert  for  appellant.  The  defendant's 
promise  was  void  under  the  Statute  of  Frauds,  because  the 
written  memorandum  subscribed  by  him  does  not  state  the 
terms  of  the  agreement,  nor  indicate,  without  resort  to  oral 
testimony,  any  other  memorandum  that  does.  {Wood  v. 
MidgUy,  5  DeG.  M.  &  G.  41 ;  Doe  v.  Pedgriph,  4  C.  &  P. 
312 ;  WHgU  v.  Week^,  25  N.  Y.  153 ;  Newberry  v.  WaU,  65  id. 
488 ;  Stone  v.  Brmmiing^  68  id.  604 ;  Drake  v.  Seaman^  97 
id.  233,  234,  237 ;  Lmg  v.  MULar,  4  C.  P.  Div.  450  ;  Ridg- 
way  V.  Wha/rUm,  3  De  G.  M.  &  G.  693  ;  Brovm  v.  Whipple^ 
58  N.  H.  229  ;  Smith  v.  Jones^  42  Am.  Eep.  72  ;  Ridgway  v. 
Ingram^  50  Ind.  145  ;  Williams  v.  Morrisy  95  U.  S.  456 ; 
Grafton  v.  C^imings^  95  id.  100.)  The  defendant's  promise 
was  void  because  the  memorandum  expresses  no  consideration, 
nor  does  it  state  anything  from  which  the  consideration  can 
be  clearly  determined.  {Church  v.  Brown^  21  N.  Y.  331 ; 
Drake  v.  Seaman^  97  id.  235 ;  CastU  v.  Beardslsy^  10  Hun, 
343 ;  Cla^k  v.  Hampton^  1  id.  612 ;  Hall  v.  Farmer ^  2  id. 
653;  Sirdth  v.  Ives,  15  Wend.  182;  Sage  v.  Wilcox^  6  Conn. 
81 ;  Breed  v.  HUlhouse^  7  id.  523 ;  McConiey  v.  Stamley^  8 
Cush.  85 ;  Wal,ker  v.  Shey-man,  11  Met.  170  ;  Crofts  v.  Beale^ 
11  0.  B.  172.)  The  plaintiffs'  fraudulent  concealment  of 
Hut's  dishonest  acts  and  of  the  stolen  character  of  the  securi- 
ties concerned  annulled  defendant's  promise  and  destroyed  the 
consideration.  {F,  Nat  Bank  v.  Van  Slyke^  49  Hun,  7; 
Story  Eq.  Jur.,  ^  215 ;  Kerr  on  Fraud  &  Mistake,  122,  123; 
Morse  on  Banking,  226 ;  Bigelow  on  Fraud,  44-45 ;  DeColyar 
on  Guarantees,  370 ;  Gra/oes  v.  Z.  N  Bank^  19  Am.  Eep.  50 ; 
F.  Bank  v.  Cooper^  36  Me.  179 ;  Railton  v.  Matthews^  10 
0.  ife  F.  934 ;  Sooy  v.  Slate,  39  N.  J.  L.  135 ;  Dinsmore  v. 
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TidbaU,  34  Ohio,  411 ;  Ba^ct^r  v.  Duren,  39  Me.  434 ;  D.  R. 
jff.  Co,  V.  Jai^is,  20  N.  Y.  226 ;  Hemck  v.  Whitney,  15  Johns. 
240;  Cross  v.  Hxmtley,  13  Wend.  385 ;  Leijcis  v.  Cosgrove^  2 
Taunt.  2.)  The  promise  of  defendant  did  not  constitute  an 
original  debt  by  him,  and  cannot  thus  be  taken  out  of  the 
statute.  {Prime  v.  Koehlei^  77  N.  Y.  91 ;  Brown  v.  Weber, 
38  id.  187;  CUpp  w.Well,  9  N.  W.  Kep.  796;TrAife  v. 
Eintovl,  108  N.  Y.  222 ;  iVe7^6>/?  v.  Boynton,  3  Mete.  396 ; 
Dows  V.  Swett,  134  Mass.  149  ;  Krutz  v.  Stewart,  54  Ind.  170 ; 
Mitchell  V.  6^r{^V^  58  id.  559;  Millard  v.  Borshard,  32 
N.  W.  Kep.  538 ;  aSV^cjJ  v.  6^6^/^^,  6  S.  E.  Kep.  174 ;  Palmer  v. 
Blain,  55  Ind.  11 ;  Ilaverley  v.  Mercer,  78  Pa.  257 ;  Ruppe 
V.  Peterson,  35  N.  W.  Kep.  82 ;  Hooker  v.  RmseU,  97  Wis. 
257;  6^tZ/  V.  nerri<%  111  Mass.  501 ;  Stetcart  v.  Campbell,^ 
Am.  Kep.  296  ;  Richardson  v.  Robbins,  124  Mass.  106  ;  /i?^^wf 
V.  Za</6?,  1  Edm.  [S.  C]  100;  /i'^/i^a?  v.  iTi^^/,  1  Daly,  213; 
Jones  V.  Walker,  13  B.  Mon.  357 ;  Wagganei^  v.  6^ray,  2  H.  & 
M.  603 ;    Ware  v.  Stephenson,  19  Leigli,  155.) 

Henry  S.  Bennett  for  respondent.  The  letters  constitute  a 
Talid  contract  in  writing  under  the  Statute  of  Frauds.  {E,  N, 
Bank  V.  Kavfman,  93  N.  Y.  276 ;  Drake  v.  Seaman^  97  id. 
230.)  It  is  clear  that  the  guarantee  of  Forbes  was  substituted 
with  his  knowledge  for  the  bonds  as  guaranty  for  Mur's  debt 
E.  C.  S.  Bank  v.  Colt,  104  N.  Y.  536.)  The  case  at  bar  has, 
however,  an  element  which  distinguishes  it  from  tlie  forego- 
ing cases,  and  makes  the  promise  of  defendant  original  and 
not  collateral.  Such  promise  need  not  be  in  writing.  It  is 
valid  even  if  oral.  The  testimony  shows  that  the  considera- 
tion passed  concurrently  with  and  in  consequence  of  the 
promise.  (E,  C.  S.  Bank  v.  Coit,  104  N.  Y.  536 ;  White  v. 
Rantmd,  108  id.  223;  Ackley  v.  Parmenter,  98  id.  425; 
Milk  V.  Rich,  80  id.  269  ;  Prime  v.  Koehler,  Ti  id.  91 ; 
MaUoryx.  GilUtt.  21  id.  413:  Nugent  y.  Wdfe.  5  East.  Kep. 
374.)  ^'o  jiiMpHrvitinii  II f  law  tViuniletl  uu  tht.^  iWt  of 
bQnd.4  not  Jiavliii^  been  nwned  by  Miir  mti  nJd  iipj^IIanl 
{Knickerhovhi*  w  (tutild^  115  Jf.  Y,  53S  ;  Salijihury  w  Jfmrt^ 
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87  id  132;  IlerriU  v.  C.   C.  Co,,  lU  id.  218;  XewhaUY. 
BarUett,  Id.  399.) 

Follett,  Ch.  J.  August  31,  1882,  J.  M.  Mur  was  indebted 
in  the  sum  of  $9,941.88  to  the  plaintiffs,  who  held  as  collateral, 
eight  first  mortgage  bonds  for  $1,000  each,  with  several 
coupons  attached,  issued  by  the  Boston,  Hartford  &  Erie 
Bailroad  Company,  and  four  hundred  of  the  shares  of  tlie 
stock  of  that  corporation.  The  shares  were  of  little,  or  no 
value;  but  the  value  of  the  bonds  and  coupons  was  about 
equal  to  the  debt.  At  fiiis  time  the  defendant  was  one  of 
the  partners  of  Kussell  &  Co.,  and  on  the  date  mentioned,  he 
inclosed  the  following  letters  in  an  envelope  and  sent  them 
to  the  plaintiffs : 

"New  York,  August  31,  1882. 
"  Mess.  Barney,  Raymond  &  Co.,  84  Broadway, 

"  Dear  Sirs  : — Mr.  J.  M.  Mur  being  under  engagement  to 

Mess.   Russell.  &  Co.,    as  their  head  bookkeeper,  will  have 

$4,000  (Mexican)  per  annum  as  salary,  and  I  will  undertake 

that  the  agreement  made  by  him  to  pay  a  certain  amomit  to 

you  each  year,  shall  be  carried  out,  until  the  indebtedness  to 

your  firm  is  liquidated. 

'    "  Yours  truly, 

"JOHN  M.  FORBES,  Jr." 

"New  York,  August  31,  1882. 

Messrs.  Barney,  Raymond  &  Co.,  New  York, 

"  Dear  Sirs  : — As  you  are  aware  I  have  accepted  a  position 

in  China  in  the  house  of  Messrs.  Russell  &  Co.,  at  a  salary  of 

$4,000  per  annum,  and  in  order  to  liquidate  my  indebtedness 

to  you  of  $9,941.88,  as  per  account  rendered  yesterday,  I  now 

pledge  to  you  to  remit  you  from  China  the  sum  of  $3,000 

(three   thousand  dollars  per  annum),  in  (juarterly  payments, 

until  the  said  account  is  closed.     There  shall  be  no  failure  on 

my  part,   and   I   tnist  with   this  assurance  and  the  letter 

inclosed  that  this  arrangement  will  be  satisfactory,  and  that 

you  will  release  the  bonds  in  question. 

'*  I  am,  dear  sirs,  very  respectfully  yours, 

-J.  M.  MUR." 
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After  receiving  tliese  letters  the  plaintiffs  surrendered  the 
bonds,  but  when,  or  to  whom  does  not  appear.  On  different 
dates,  between  August  31,  1882,  and  October  20,  1884,  Mur 
paid  on  his  debt  $3,429.25,  and  afterwards  this  action  was 
brought  to  recover  the  remainder  from  the  defendant^  on  the 
groimd  that  he  bound  himself,  by  the  letters,  to  pay  Mur's 
debt. 

The  defense  inter|3osed  is  that  defendant's  promise  con- 
tained in  his  letter  of  August  31,  1882,  is  void  by  the  second 
section  of  the  second  title  of  the  Statute  of  Frauds,  because 
the  consideration  which  moved  him  to  undertake  that  Mur 
should  perform  the  promise  which  he  made  in  his  letter  of 
the  same  date,  does  not  appear  upon  the  face  of  the  letter 
signed  by  tlie  defendant,  or,  upon  the  face  of  both  of  the 
letters,  read  together. 

The  defendant  insists  that  his  letter  does  not  refer  t<^  Mar's, 
and  that  the  two  are  not,  by  their  language,  so  obviously  con- 
nected that  they  may  be  read  together  for  the  purpose  of 
ascertaining  the  tenns  and  consideration  of  tlie  defendant's 
promise.  His  letter  states  that  Mur  had  been  employed  by 
Russell  &  Co,  on  a  salary  of  $4,000  per  annum.  Mur  s  letter 
states  the  same  fact.  The  defendant  states  in  his  letter :  ^*  I 
will  undertake  that  the  agreement  made  by  him  (Mur)  to  pay 
a  certain  amount  to  you  (plaintiffs)  each  year,  shall  be  carried 
out  until  the  indebtedness  to  your  firm  is  liquidated."  Mur's 
letter  agrees  to  pay  plaintiffs  a  certain  amount,  $3,000  each 
year,  to  liquidate  his  indebtedness,  and  refers  to  "  the  letter 
inclosed."  It  was  undisputed  that  both  letters  were  inclosed 
in  an  envelope  and  sent  by  the  defendant  to  the  plaintiffs.  It 
was  competent  to  show  this  fact  by  oral  evidence,  for  the  same 
reason  that  it  is  competent  to  sliow  by  like  evidence  how  and 
when  letters  forming  a  part  of  an  entire  correspondence  were 
received.  The  delivery  and  circumstances  attending  the 
deliverj^  of  writings  may  be  shown  by  oral  evidence.  Both 
letters  must  be  read  together,  (Coe  v.  Tou^gh  116  N.  Y.  273), 
and  if  both  satisfy  the  requirements  of  the  Statute  of  Frauds^ 
the  defendant  must  be  held  liable. 
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A  written  guarranty  given  by  a  third  party  to  a  creditor, 
that  his  debtor  will  thereafter  pay  to  him  a  pre-existing  debt, 
must,  notwithstanding  the  amendment  of  the  Statute  of  Frauds 
by  chapter  464  of  the  Laws  of  1863,  expressly  or  by  fair  implica- 
tion, disclose  that  the  promise  rests  on  a  legal  consideration. 
{Castle  V.  BeardaUy^  10  Hun,  343 ;  Drake  v.  Seaman^  97  N. 
Y.  230;  Reed  on  Stat.  Frauds,  §§  423,  426.)  Since  that 
amendment  the  courts  have  held,  with  great  unifonnity,  that 
all  of  the  essential  parts  of  contracts  within  the  amended  sec- 
tion must  be  in  writing.  {Newhery  v.  Wall,  6.5  N.  Y.  484, 
488;  Stone  v.  Browning,  68  id.  598,  604;  Drake  v.  Seaman, 
supra,)  The  existence,  or  the  acknowledgement  of  the  exist- 
ence, of  a  legal  consideration  for  the  support  of  such  promise, 
is  not  only  essential,  but  is  absolutely  indispensable.  The 
history  of  this  question  is  fully  given  in  Chureh  v.  Brown  (21 
N".  Y.  331)  and  in  Drake  v.  Seaman  {nujyra),  and  it  is  quite 
unnecessary  to  again  go  over  the  cases  or  give  reasons  for  the 
existence  of  the  rule.  Speyers  v.  Lambert  (1  Sweeney,  335 ; 
6  Abb.  Pr.  [N.  S.l  309,  and  37  How.  Pr.  315),  n>u8t  be 
regarded  as  overruled.  In  Evansville  National  Bank  v. 
Kaufmann  (93  N.Y.  273),  the  defendants  were  held  not  to  be 
liable  upon  their  written  guaranty,  because  there  was,  in  fact, 
no  consideration  for  it,  nor  was  any  expressed  in  the  writing. 
It  was  said  in  Drake  v.  Seaman  (97  N.  Y.  234) :  '*  What  was 
eaid  in  EvanmnUe  National  Bank  v.  Kaafmann  (93  N.  Y. 
273),  was  not  at  all  intended  to  decide  the  question  upon 
which  the  courts  have  thus  differed.  The  guaranty  there  was 
special  and  without  consideration  in  fact,  and  the  question 
now  under  discussion  was  not  before  the  coiirt^s." 

To  ascertain  the  meaning  of  an  ambiguous  written  contract, 
the  circumstances  under  which  it  was  executed  and  the  matters 
to  which  it  relates,  may  be  established  by  oral  evidence  and 
considered  by  the  court.  Mur  was  indebted  to  the  plaintiffs 
in  the  sum  of  $9,941.88,  and  had  left  with  them  eight  bonds 
as  collateral.  The  amount  due  is  stated  in  Mur's  letter,  which 
concludes :  "  I  trust,  with  this  assurance  (Mur's  letter),  and  the 
letter  (defendant's  letter)  inclosed,  that  this  arrangement  will 
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be  satisfactory,  and  that  you  will  release  the  bonds  in  quec- 
tion."  The  proposition  contained  in  the  letters  was 
accepted  by  the  plaintiffs,  and  the  bonds  in  question  were 
released.  We  think  it  appears  on  the  face  of  the  letters  that 
defendants'  promise  was  made  to  procure  the  release  of  tlie 
bonds  which  it  secured,  and  was  a  valid  consideration  for  his 
warranty. 

There  is  no  evidence  that  the  defendant  was  induced  to 
promise  by  the  representations  of  the  plaintiffs,  or  that  they 
concealed  any  fact  from  him.  The  evidence  does  not  show 
that  the  plaintiffs  had  not  a  good  title  to  the  eight  negotiable 
bonds. 

The  obligation  created  by  the  words :  '"  I  now  pledge  to  you 
to  remit  you  from  China  the  sum  of  $3,000  (three  thousand 
dollara  per  annum),  in  quarterly  payments,  until  the  said 
account  is  closed,"  the  performance  of  w^hich  the  defendant 
guaranteed,  is  not  limited  by  the  other  parts  of  the  letters,  to 
a  contract  to  pay  only  during  the  time  that  Mur  remained  in 
the  employ  of  Kussell  &  Co. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  IIaioht,  J.,  not  sitting. 

Judgment  affirmed. 


Warren  Chemical  and   Manufacturing  Company,  Appel- 
lant, V,  Giles  H.  Holbrook,  Respondent. 

In  an  action  to  recover  for  a  quantity  of  roofing  materials,  the  answer  set 
up  as  a  counter-<;laim  that  defendant  entered  into  an  oral  contract  with 
plaintiff  to  solicit  contracts  for  putting  on  plaintiff's  patent  roofing 
within  certain  territory,  defendant  to  have  the  exclusive  right  to  do  the 
work,  he  paying  plaintiff  an  agreed  price  for  the  material;  that  aided 
and  assisted  by  defendant,  who  contributed  both  time  and  money, 
plaintiff  procured  a  contract  to  put  the  roofing  on  certain  buildings,  it 
being  expressly  agreed  that  defendant  was  to  do  the  work;  that  he  pro- 
ceeded to  make  the  necessary  arrangements  to  fulfill  the  contract, 
laclwUn^^  Xhv  purtlmsi'  of  t-t^rlnin  inutt^rlnls  [ilniiitJlT  did  not  fiind^: 
thNt  III'  ivh^  only  fHrniilli-d  Ut  do  u  purticm  of  Iht^  vvork^  and  (linmlUF 
did  I  he  biilmiei*  tun]  ri'tHiiHi)  tIh'  ntoiH  v  [Mild  tltm^ror,     Eviijeacv  vtms 
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given  on  the  part  of  defendant  sustaining  the  allegations  of  the  answer, 
with  the  proviso  that  the  agreement  was  to  last  during  the  pleasure  of 
plaintiff.  Held,  that  the  counter-claim  was  properly  allowed;  that  the 
contract  was  not  within  the  Statute  of  Frauds;  that  the  establishment 
of  the  counter-claim  did  not  depend  upon  whether,  under  the  original 
agreement,  defendant  was  exclusively  entitled  to  do  the  work,  as  his 
agency  was  adopted  in,  and  extended  to,  the  transaction  in  question; 
that  the  right  reserved  by  plaintiff  to  terminate  the  agreement  at  its 
pleasure  was  subject  to  the  requirements  of  good  faith,  and  could  not 
be  exercised  after  the  contract  for  the  roofing  had  been  obtained,  as  to 
that  contract,  so  as  to  deprive  the  agent  of  his  profits. 

The  contract  for  the  work  in  question  was  at  so  much  a  square  foot. 
Defendant  was  permitted  to  prove  what  it  would  have  cost  him  to  do 
the  work.  Held,  no  error;  that  the  damages  recoverable  by  defendant 
were  the  loss  of  profits  so  far  as  provable. 

Where  the  compensation  of  an  agent  is  dependent  ui>on  the  success  of  his 
effort  in  procuring  a  contract  for  his  principal,  and  his  subsequent  per 
formance  of  the  work^  the  principal  will  not  be  permitted  when  the 
contract  is  obtained  and  compensation  assured,  to  terminate  the  agency 
for  the  sole  purpose  of  securing  to  himself  the  agent's  profits. 

A  contract  for  the  sale  of  articles  thereafter  to  be  manufactured  and 
delivered  does  not  come  within  the  Statute  of  Frauds. 

80,  also,  that  statute  does  not  include  an  agreement  which  is  not  likely  or 
is  not  expected  to  be  performed  within  a  year,  if  when  fairly  and  reason- 
ably interpreted  it  admits  of  a  valid  execution  within  that  time. 

Where  part  of  an  answer  given  to  a  proper  question  is  not  responsive,  an 
objection  and  exception  thereto  does  not  present  the  question  for  review 
as  to  whether  the  testimony  is  competent;  it  can  only  be  presented  by 
motion  to  strike  out. 
(Argued  January  81,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  order 
made  May  13,  1887,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  so  far  as  material  are 
stated  in  the  opinion. 

Wm,  W,  Niles  for  appellant.  •  The  defendant  had  not  paid 
for  the  goods  he  had  already  received,  and,  therefore,  he  first 
broke  the  agreement,  even  if  there  was  one,  and  plaintiff  waa 
justified  in  refusing  to  deliver  more.  {Mallory  v.  GlUHt^  21 
K  Y.  412 ;  3  R  S.  [7th  ed.]  2327  ;  Storie  v.  Brovmmg,  61 
N.  Y.  211 ;  08  id.  598.)    Fraud  or  bad  faith  must  I)e  clearly 
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proved,  and  cannot  be  presumed  from  facts  just  as  consisten 
with  innocence  as  with  guilt.  {Sh/uUz  v.  Hoaglandy  85  N.  Y. 
464.)  On  the  question  of  damages  we  submit  that  even  if 
-appellant  had  performed  this  contract  without  any  suflScient 
reason,  the  speculative  profits  or  estimated  profits  of  the  job 
-are  not  the  true  measure  of  damages  where  no  demand  for 
permission  to  do  the  woik,  and  no  tender  or  offer  to  do  it,  is 
proved,  andwhere  it  does  not  appear  that  the  party  was  not 
occupied  on  other  equally  profitable  contracts  during  the  same 
period.  (Z?.,  Z.  <&W.  B.  R.  Co.  v.  Btrums,  58  N.  Y.  580; 
Iliyghis  V.  7?.,  Z.  cfe  TT.  B,  B,  Co,,  60  id.  557 ;  Bom  t. 
Sehrenl^eiseny  110  id.  55;  2  Parsons  on  Contracts,  675,  681.) 

William  Talcott  for  respondent.  The  contract  did  not 
come  within  the  Statute  of  Frauds.  {Crookshunky.  BurrM^ 
18  Johns.  58;  Downs  v.  Bo%s,  23  Wend.  270;  Ferrea  v. 
O'llara,  62  Barb.  517;  Smith  v.  N,  T.  C.  B.  B.  Co.,  4 
Keyes,  180;  Parsons  v.  Louck^,  48  N.  Y.  17;  Kent  v.  Kent, 
62  id  560;  VanWoerty.  A.  <&  S.  B.  B.  Co.,  67  id.  538; 
ZeGrand  v.  If.  M.  Assn.,  80  id.  638 ;  Doyl^  v.  Bimn,  97 
Mass.  208;  Beuth  v.  Heath,  31  Wis.  223;  KnowUon  y. 
Bluett,  L.  E.  [9  Exch.]  1  ;  Gault  v.  Brown,  48  K.  H.  183 ; 
Green  v.  Ila?*ris,  9  R  I.  401 ;  Boherts  v.  B.  Co.,  7  Mete. 
46 ;  Bodffes  v.  B.  M.  Co.,  9  R.  I.  482 ;  Smart  v.  SmaH,  97 
id.  559;  McKnight  v.  Dunlop,  5  id.  537;  Thompson  t. 
Mink,  2  Keyes,  86.)  The  evidence  touching  the  transactions 
between  plaintiff  and  defendant  during  all  the  dealings 
between  them,  from  the  commencement  of  their  busineas 
relations  up  to  the  time  of  the  rupture  between  them,  was 
properly  admitted  in  order  that  the  jury  might  judge  as  to 
the  relationship  existing  between  the  parties  at  the  time  the 
dispute  in  this  case  arose.  {Patten  v.  Pancoast,  109  N".  Y. 
625.)  Whether  or  not  the  defendant  was  himself  directly  or 
definitively  appointed  the  agent  for  northern  New  Jersey  for 
the  plaintiff,  he  was  distinctly  recognized  by  the  plaintiff 
through  its  officers  as  such  agent.  {Olcott  v.  jT.  B.  B,  Co., 
27  N.  Y.  546^;  Woodhridge  v.  Proprietors,  6  Vt.  204 ;  Zahru^ 
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Me  V.  a,  a  <&  a  H.  a.  Co.,  23  How.  [U.  S.]  381,  400  j 
P.,  W.  <&  B.  E.  B.  Co.  y.  Cowell,  28  Penn.  St.  329;  Bargate 
V.  Shcxrtridge,  6  H.  L.  Cas.  297,  318;  ToUerdeU  v.  F.  B.  c& 
T.  Co.,  L.  R  [1  C.  P.]  674;  Fvan^  v.  Smallcome,  L.  R. 
[3  Eng.  &  Ir.  App.]  249.)  Although  the  defendant  was 
agent  of  the  plaintiff  at  the  plaintiffs  will,  and  the  contract 
between  them  was  determinable  at  any  time  at  the  option 
of  the  plaintiff,  yet  such  determination  of  the  contract  could 
not  be  made  as  to  any  work  procured  or  begun  prior  to  notice 
of  such  determination  unless  for  cause  arising  from  the  work 
immediately  in  hand.  (Xenc  England  Iron  Co.  v.  Gilbert  E.. 
R.  R.  Co.,  91  N.  Y.  153 ;  Wakenicm  v.  Wheeler  cfe  Wilaonr 
Mfg.  Co.,  101  ]^.  Y.  205;  Parmelee  y.  Adolph,  28  Ohio  St.. 
10;  Carney  v.  Newberry,  24  111.  203;  Lawrence  v.  Daley, 
3  Johns.  Gh.  23,  37  ;  McNeven  v.  Zhmigston,  17  Johns.  437; 
Jfasson  V.  Bavet,  1  Denio,  69 ;  Bruce  v.  Davenport,  3  Keyes, 
472.)  The  defendant  was  entitled  to  do  the  work  on  the 
West  Shore  roofs  and  to  make  a  profit  thereon.  (  WakeTnaii 
V.  W.  &  W.  M.  Co.,  101  N.  Y.  205 ;  Sibbald  v.  B.  I.  Co.,  83 
id.  378, 384.)r  The  proper  measure  of  damages  was  the  amount 
of  profit  which  the  defendant  would  have  made  in  putting 
on  the  roofs  at  the  price  which  he  named  to  the  West  Shore 
Hailroad  Company,  and  the  jury  did  right  in  awarding  that 
profit  as  the  defendant's  damages  on  the  counter-claim. 
{Waheman  v.  W.  &  W.  M.  Co.,  101  K  Y.  205;  B(yyd  v. 
Meighan,  19  Vroom,  404;  Wolcott  v.  Mou7it,  7  id.  262; 
Badleyy.  Baxendah,  9  Exch.  341 ;  B7ndgeY.  Wain,  1  Starkie, 
504 ;  Masterton  v.  Mayor,  etc.,  7  Hill,  61 ;  Fox  v.  Harding, 
7  Cush.  516 ;  Dennis  v.  Maxfidd,  10  Allen,  138 ;  Siinpson  v. 
Z.  dcN.  W.  R.  Co.,  L.  K.  [1  Q.  B.  Div.J  274;  FlecJc  v.  Weather- 
ton,  20  Wis.  392;  White  v.  Miller,  71  N.  Y.  118,  132; 
Mitchell  V.  Read,  84  id.  556  ;  Danolds  v.  State,  89  id.  36  ;. 
1  Sutherland  on  Damages,  113  ;  Dart  v.  Laimbeer,  107  N.  Y. 
664,  669.) 

Pabkeb,  J.  This  action  was  brought  to  recover  for  a  quan- 
tity  of   roofing   material.      The   answer   admitted   the   sale,. 
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delivery  and  balance  unpaid  to  be  as  set  forth  in  the  complaint, 
and  set  up  by  way  oi  counter-claim,  in  substance,  that  defend- 
ant was  the  agent  of  the  plaintiff  for  the  district  of  northern 
New  Jersey  for  "  Warren's  Anchor  Brand  National  Ashphalt 
Roofing."  That  by  the  terms  of  the  agency  he  solicited  con- 
tracts for  putting  on  the  plaintiff's  patent  roofing.  The  con- 
tracts to  l)e  made  with  the  plaintiff,  but  the  defendant  to  do  the 
work  and  pay  the  plaintiff  an  agreed  price  for  the  material 
That  within  his  territory,  the  plaintiff,  aided  and  assisted  by 
the  defendant,  procured  a  contract  to  put  the  roofing  on  some 
l)uildings  about  to  be  erected,  or  in  process  of  erection  by  the 
West  Shore  and  Buffalo  Eailway  Company.  That  it  was 
expressly  stated  to  him  by  the  oflScers  and  agents  of  the  plain- 
tiff that  he  was  to  do  the  work.  He  then  proceeded  to  make 
the  necessary  arrangements  in  order  to  fulfill  the  contract, 
including  the  purchase  of  gravel  and  other  materials  which  the 
plaintiff  did  not  furnish.  That  he  was  only  ]:)ermitted  to  put 
on  the  roof  of  the  round-house,  the  plaintiff  refusing  to  furnish 
the  materials  or  suffer  him  to  do  the  other  work.  That  instead, 
the  plaintiff  did  the  work  and  retained  the  moneys  paid  there- 
for. That  thereby  he  sustained  damages  to  the  amount  of 
$6,750,  and  demanded  judgment  therefor,  less  the  amount  of 
plaintiff's  claim.  lie  also  demanded  a  further  sum,  by  way  of 
counter-claim,  for  work  done  upon  another  building,  but  as  the 
verdict  of  the  jury  was  in  favor  of  the  plaintiff,  as  to  it,  no 
further  reference  thereto  is  required.  What  may  be  said 
hereafter  will  refer  solely  to  the  first  counter-claim. 

At  the  close  of  the  testimony  the  plaintiff  moved  the  court 
for  a  dismissal  of  the  counter-claim  and  for  judgment.  Several 
grounds  were  assigned,  but  they  may  properly  be  grouped  into 
three  propositions :  First,  there  is  not  sufficient  evidence  of  a 
contract  of  agency  to  authorize  a  recovery ;  second,  if  there 
was  a  contract,  then  the  plaintiff  having  reserved  the  right  to 
terminate  it,  the  exercise  of  such  right  relieved  it  from  all 
Hability,  and  third,  in  any  event  the  alleged  contract  was  void 
under  the  Statute  of  Frauds. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show, 
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that,  prior  to  February,  1872,  the  Messrs.  Morton  were  acting 
as  agents  for  tlie  plaintiff  in  a  territory  known  as  northern 
New  Jersey.  That,  at  about  that  time,  tlie  defendant  bought 
out  one  of  the  Mortons,  and  the  new  firm  was  recognized  by 
the  plaintiff  as  its  agents.  Subsequently  the  firm  was  dissolved 
and  the  defendant  alone  continued  the  business.  The  plaintiff 
was  notified  of  the  change  and  accepted  the  defendant  as  its 
agent.  That  it  was  agreed  that  during  the  pleasure  of  the 
plaintiff,  the  defendant  should  have  the  exclusive  right  to 
apply  the  roofing  material  within  the  territory  of  northern 
New  Jersey. 

Under  this  arrangement  the  defendant  alone,  and  also  in 
conjunction  with  the  officers  and  employees  of  the  plaintiff, 
solicited  contracts  for  the  put*^ing  on  of  the  roofing.  Wlien  a 
piece  of  work  was  obtained,  the  contract  was  made  by  the 
plaintiff.  It  shipped  the  patent  roofing  to  the  defendant  who 
did  the  work  and  furnished  such  other  materials  as  were 
required  to  perform  the  contract.  The  defendant  paying  the 
plaintiff  an  agreed  price  for  the  patent  roofing  and  retaining 
tlie  balance  cf  the  contract  price  for  services  rendered  in 
attempting  to  secure  contracts  and  putting  on  the  roofing. 

In  the  fall  of  1881,  some  of  the  agents  or  servants  of  the 
plaintiff  called  defendant's  attention  to  the  amount  of  roofing 
in  contemplation  by  the  New  York,  West  Shore  and  Buffalo 
Railway  Company,  and  requested  him  to  join  in  an  attempt  to 
to  secure  the  job.  This  he  did,  and  to  that  end  contributed 
both  time  and  money.  The  president  of  the  plaintiff  requested 
that  the  price  be  named  by  the  defendant  and  asserted  that  if 
the  contract  should  be  obtained  it  would  be  in  the  defendant's 
territory  and  would  be  his  job.  It  was  obtained,  and  subse- 
quently the  defendant  was  instructed  to  prepare  to  perform 
the  work.  He  entered  upon  its  performance,  but  was  only 
permitted  to  roof  the  round-house.  Whether,  by  the  terms  of 
the  agency,  the  defendant  acquired  the  exclusive  right  to  use 
the  plaintiff's  roofing  materials  within  the  territory  in  which 
the  West  Shore  buildings  are  situate  was  sharply  litigated  upon 
the   trial   and   has  been   pressed   upon   our  attention   here. 
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Respecting  that  issue  we  agree  with  the  learned  trial  court 
that  the  establishment  of  defendant's  counter-claim  does  not 
depend  upon  whether  under  the  original  agreement  of  agency 
the  defendant  was*  exclusively  entitled  to  put  on  the  roofing 
in  this  territory.  For  the  evidence  at  least  permitted  a  finding 
that  not  only  had  he  been  an  agent  of  the  plaintiff  for  years, 
but  that  such  agency  was  recognized  and  adopted  in  and 
extended  to  this  particular  transaction. 

As  to  the  existence  of  the  contract  of  agency,  therefore,  a 
question  was  presented  for  the  jury. 

It  was  also  urged,  in  support  of  the  motion  for  judgment^ 
that  by  the  terms  of  the  agency  the  plaintiff  was  at  liberty  to 
terminate  it  at  any  time.  That,  therefore,  the  plaintiff  did 
but  exercise  a  right  reserved,  of  which  the  defendant  cannot 
be  heard  to  complain.  We  cannot  assent  to  that  pi-opositiou 
in  the  breadth  contiended  for  it.  The  right  to  terminate  the 
agency  had  only  one  limitation  it  is  true,  but  it  had  one.  The 
time  of  its  exercise  was  subject  to  the  ordinary  requirements 
of  good  faith.  When  the  compensation  of  an  agent  is  depend- 
ent upon  the  success  of  his  efforts  in  procuring  a  contract  for 
his  principal,  and  his  subsequent  performance  of  the  work,  the 
principal  will  not  be  permitted  to  stimulate  his  efforts  with 
the  promise  of  reward,  and  then  when  the  contract  is  obtained 
and  the  compensation  assured  after  construction,  terminate  the 
agency  for  the  sole  purpose  of  securing  to  himself  the  agent's 
profits.  At  any  time  before  thei'e  was  a  reasonable  assurance 
that  the  contract  would  be  obtained,  the  plaintiff  might  have 
terminated  the  agency. 

But  after  it  was  obtained,  and  his  right  to  such  profits  as 
might  accrue  became  assured,  it  could  not  be  put  at  an  end  in 
bad  faith  and  as  a  mere  device  to  deprive  the  agent  of  the 
fruit  of  his  labors. 

The  defendant's  evidence  tended  to  show  that  the  plaintiff's 
refusal  to  permit  him  to  complete  the  work  after  he  had,  by 
his  direction,  purchased  materials  and  entered  upon  its  per- 
formance waii  done  in  bad  faith,  and  for  the  sole  purpose  of 
depriving  him  of  the  large  profits  likely  to  accrue.     On  the 
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other  hand,  the  trend  of  plaintiffs  evidence  was  in  the 
direction  of  good  faith  on  its  part  in  tenninating  the  agency. 
Thus  was  presented  a  question  of  fact  for  tlie  consideration  of 
the  jury,  and  the  trial  court  rightly  so  held.  Assuming  that 
the  contract  was  one  for  the  sale  and  delivery  of  patent  roof- 
ing materials,  to  be  thereafter  manufactured  and  delivered,  the 
most  favorable  view  possible  for  the  plaintiff,  it  is  not  within 
the  Statute  of  Frauds.  True  there  was  no  note  or  memoran- 
dum of  the  contract.  But,  in  this  state,  we  regard  the  estab- 
lished rule  to  be  that  a  contract  for  the  sale  of  articles 
thereafter  to  be  manufactured  and  delivered  does  not  come 
within  the  condemnation  of  that  provision.  {Parsons  v. 
Zmccks,  48  N.  Y.  17.) 

While  it  is  true,  as  insisted  by  the  appellant,  that  it  was  not 
provided  by  the  tenns  of  the  contract  that  it  should  be  per- 
formed within  one  year  from  its  making,  neither  was  it  pro- 
vided that  it  should  not  be  performed  within  such  period. 
Nothing  whatever  was  said  as  to  time.  Now  the  statute  does 
not  include  an  agreement  which  is  simply  not  likely  to  be 
performed,  nor  yet  one  which  is  simply  not  expected  to  be 
performed  within  the  space  of  a  year.  Neither  does  it 
include  an  agreement  which,  fairly  and  reasonably  interpreted, 
admits  of  a  valid  execution  within  that  time,  although  it  may 
not  be  probable  that  it  will  be.   {Kent  v.  Kent,  62  N.  Y.  560.) 

The  statute,  as  interpreted  by  the  courts,  therefore,  does  not 
include  this  agreement,  for  there  is  nothing  in  its  terms  incon- 
sistent with  complete  performance  within  a  year. 

It  follows  that  the  motion  for  judgment  was  properly 
denied. 

The  first  exception  to  which  our  attention  is  called  does  not 
present  a  question  for  review.  The  objectionable  evidence 
constituted  the  unresponsive  portion  of  an  answer  to  a  proper 
question  answered  without  objection.  The  plaintiff  contented 
himself  with  an  objection  and  exception,  after  answer  given, 
instead  of  a  motion  to  strike  out. 

The  rejection  of  the  letters  marked  "  G "  and  "  H "  for 
identification  appears  to  have  been  based,  in  part,  upon  the 
SicKELs— YoL.  LXXIII.        75 
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objection  that  they  had  no  reference  to  the  contract  in  dis- 
pute. Ab  we  are  prevented  from  examining  them  by  reason 
of  their  exclusion  from  tlie  printed  record,  it  must  be  assumed 
that  the  trial  court  rightly  determined  that  they  did  not  relate 
to  the  pending  controversy. 

The  evidence  offered  for  the  purpose  of  showing  the 
amount  of  damages  sustained  was  properly  received.  It  was 
proved  that  by  the  contract  ^\dth  the  railroad  company  plain- 
tiff was  to  receive  six  and  one-half  cents  per  square  foot. 
Defendant  was  pennitted  to  testify  that  it  would  have  cost 
him  four  and  one-half  cents  per  square  foot.  The  element  of 
damage  recoverable  in  this  case  consisted  of  gains  prevented. 
The  proper  measure,  therefore,  was  the  loss  of  profits  so  far  as 
provable.  {Wakeman,  v.  Wheeler  &  Wif^on  Mfg,  Oo.^  101 
N.  Y.  205.) 

An  examination  of  each  of  the  many  exceptionfl  taken  faUa 
to  disclose  any  error  justifying  a  reversal. 

Judgment  should  be  affirmed. 

All  concur,  except  Hmoht,  J.,  not  sitting. 

Judgment  affirmed. 


William  Campbell,  Respondent,  t'.  Abner  M.  Wright,  et  al. 

Appellants. 

Where  brokers  who  had  sold  wheat  shor^  for  a  customer  on  a  margin 
bought  in  without  authority  on  his  account,  and  he,  on  being  advised 
thereof,  repudiated  the  purchase  and  subsequently  directed  the  brokers 
to  purchase  for  him  at  a  price  specified,  which  they  refused  to  do,  and 
it  appeared  that  wheat  could  have  been  purchased  in  the  market  for 
several  days  after  the  order  at  the  price  named,  htld^  that  plaintiff's 
damages  were  the  amount  defendants  would  have  been  indebted  to  him, 
had  they  made  the  purchase  as  directed  ;  that  for  the  purpose  of  tlie 
remedy  plaintiff's  position  was  not  affected  by  the  unauthorized  pur- 
chase ;  that  the  breach  of  contract  was  in  the  refusal  of  defendants  to 
purchase  when  and  as  instructed,  and  this  fixed  the  measure  of  damages. 

The  distinction  between  such  case  and  one  of  a  purchase  by  a  broker  for 
his  customer  on  a  margin  pointed  out. 

(Argued  January,  14,  1890 ;  decided  February  25,  1890.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department  entered  upon 
an  order  made  February  23,  1887.  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

D.  M,  PorUr  for  appellants.  The  margin  having  been 
demanded  a  reasonable  time  before  the  wheat  was  bought  in, 
the  defendants  were  entitled  to  a  verdict  as  a  matter  of  law, 
and  the  submission  of  the  question  to  the  jury  by  the  court 
was  error.  (  Wheelock  v.  Tanner,  39  N.  Y.  481-486 ;  Sterling 
V.  Jaudon,  48  Barb.  469 ;  Milliken  v.  Delu^n,  27  N.  Y.  364, 
366,  372.)  Tlie  stop  order  limit  having  been  reached,  and  the 
purchase  of  wheat  having  been  made  pursuant  to  the  stop 
order,  it  was  legal.  {Porter  v.  Wormser,  94  N.  Y.  431 ; 
Wheelock  v.  Ta/nner,  39  id.  481,  486 ;  Pollock  v.  Pollock,  71 
id.  137,  140.)  The  court  erred  in  charging  that  plaintiff  was 
entitled  to  recover  the  $2,000  in  this  action,  and  that  it  was 
immaterial  whether  the  action  was  for  a  conversion  or  for  a 
breach  of  contract.  {Gr^iman  v.  Smith,  85  N.  Y.  25 ;  Baker 
V.  Drake,  53  id.  211;  %^  id.  518,  524;  Colt  v.  Owens,  91  id. 
368.)  There  being  no  time  mentioned  when  the  margin 
should  be  paid,  it  was  payable  on  a  reasonable  demand,  and 
plaintiff  having  failed  to  pay  it  was  a  breacli  of  the  contract. 
{OaMey  v.  Morton,  11  N.  Y.  25  ;  Paige  v.  OU,  5  Den.  406  ; 
Story  V.  Brerman,  16  N.  Y.  524 ;  Booth  v.  B,  (&  A,  li.  R, 
Co.,  67  id.  593  ;  Hutchins  v.  Ilutchins,  98  id.  56 ;  Leeds  v.  M, 
G.  L.  Co.,  90  id.  26 ;  Baldvnn  v.  Burrows,  47  id.  199 ;  Sayre 
v.  Townsend,  15  Wend.  647 ;  Rogers  v.  Murray,  3  Bosw.  357 ; 
Weber  v.  Kingsland,  8  id.  415, 416 ;  Green  v.  H,  R,  R.  R,  Co,, 
32  Barb.  25 ;  Nixon  v.  Palmer,  10  id.  175 ;  Flamders  v.  Mer- 
ritt,  3  id.  201 ;  Fry  v.  Bennett,  28  N.  Y.  324;  Anderson  v. 
Rounce,  54  id.  334 ;  Reqva  v.  Holmes,  16  id.  193 ;  C.  Ba/nk 
V.  U.  Bank,  11  id.  203,  210.) 

W,  R,  Darling  for  respondent.  The  question  admitted  as 
to  the  price  of  wheat  on  April  13, 14  and  15, 1885,  was  proper. 
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It  did  not  call  for  hearsay  evidence^  and  there  was  no  motion 
to  strike  out  the  answer,  or  any  part  of  it,  after  it  was  made 
or  after  the  cross-examination,  or  for  any  instruction  to  disre- 
^  gard  it.  {Turner  v.  City  of  Newhurgh,  109  K.  Y.  3(V1  ; 
Denise  v.  Denim^  110  id.  502 ;  Plainer  v.  Plainer^  78  id.  91 ; 
Lerche.  v.  Brashm\  104  id.  157;  Byrnes  v.  Byrnes^  102  id. 
5,  9 ;  ^ThiU  V.  0.  D.  S.  S,  Co.,  Id.  660,  m^ ;  WiUiams  v. 
Sargeant^  46  id.  481.)  The  evidence  offered  and  received 
that  the  "  stop  order  "  price  of  ninety-three  and  three-eighths 
was  not  reached  at  any  regular  session  of  the  board,  or  at  any 
sale  in  the  usual  and  ordinary  way,  and  did  not  justify  a  pur- 
chase in,  to  cover,  under  the  "  stop  order"  was  proper.  (112 
N.  Y.  226;  Schtmnger\,  Raymond,  105  id.  648 ;  McCa/nuy 
V.  PeopU,  83  id.  409,  415  ;  T.  A,  P.  P,  Co.  v.  Ehling,  100  id. 
98,  100;  S.  0.  Co.  v.  A.  Ins.  Co.,  79  id.  506,  510 ;  LangJ^  v. 
WadsworiJi,  99  id.  61.)  The  letter  offered  and  received  was 
properly  admitted.  {Scott  v.  J/".,  etc.,  P.  P.  Co.,  86  N.  Y.  200, 
208,  209 ;  Poe  v.  Day,  7  C.  &  P.  705 ;  97  N.  Y.  10 ;  Strong 
V.  Strong,  1  Abb.  Pr.  [N.  S.]  233,  237 ;  Nunn  v.  Peitze7ithaler, 
18  Wkly.  Dig.  114,  115;  ^'ewcomh  v.  Cramer,  9  Barb.  402; 
N.KM.  Ins.  Co.  v.  De  Wolf,  8  Pick.  56  ;  IloUer  v.  Wehier, 
10  Penn.  St.  242 ;  Waldele  v.  N.  Y.  C  cJ&  H.  P.  P.  P. 
Co.,  95  N.  Y.  274,  275.)  To  the  niling  as  to  the  admis- 
sion of  the  plaintiff's  '*  demand "  letter  to  defendants, 
there  was  no  exception.  It  is,  therefore,  useless  on  appeal. 
{Schwinger  v.  Paymond,  105  N.  Y.  648 ;  T.  A.  P.  P.  Co.  v. 
Filing,  100  id.  98,  100 ;  Loof  v.  Lawton,  97  id.  478,  484 ; 
Stokes  V.  Johison,  57  id.  673,  675  ;  Learned  v.  Tillotson,  97 
id.  1,  10.)  Under  the  facts  of  this  case  the  defendants  were 
bailees  or  depositaries  of  the  "  margin  "  moneys  of  plauitiff  in 
their  hands  for  possible  indemnity  in  this  transaction,  and  for* 
return  of  which  this  suit  was  brought.  They  came  rightfully 
into  its  possession,  and  on  their  refusal  to  perform  their  con- 
tract, demand  was  necessary  to  plaintiff's  suit  for  its  return, 
both  to  fix  a  date  for  the  running  of  the  statute  of  limitations, 
and  of  interest,  and  to  put  them  in  the  wrong.  {Sharkey  v. 
Mansfield,  90  K.  Y.  227,  229;  Sovthxclck  v.  F.  Nat  Bwnl\ 
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84  id.  420,  430 ;  I^aine  v.  Gardiner,  29  id.  140  ;  Good^mn 
V.  Werthmmer,  99  id.  149,  153 ;  Dart  v.  Lwunheet^^  107 
id.  664,  669 ;  Lerche  v.  Brasher,  104  id.  157,  161  ;  Tenney  v. 
Berger,  93  id.  524,  531 ;  Adams  v.  Bmcertnan,  109  id.  23,  31.) 
That  part  of  the  answer  objected  to,  that  the  record  made  up 
was  the  "  only  official  record  of  tranactions  "  and  quotations 
in  the  board,  was  proper  upon  the  question  as  to  whether 
there  was  a  record  of  them  or  not.  {Cha/nijmey  v.  Blanchard^ 
39  N.  Y.  Ill,  115 ;  WUsmi  v.  N,  Y,  C,  B.  B.  Co,,  2  Trans.  App. 
298 ;  Tu7^er  v.  Citt/  rfJVewInirff/i,  109  N.  Y.  301,  308.)  The 
record  being  of  the  Chicago  Board  of  Trade  and  being  taken 
there,  was  presumptively  out  of  the  jurisdiction  of  the  trial 
<;ourt,  and  not  in  control  of  plaintiff ;  proof  of  its  contents 
was  therefore  proper.  {Burton  v.  Driggs^  20  Wall.  125, 
134 ;  Branson  v.  Tuthill,  1  Abb.  Ct.  App.  Dec.  206.)  The 
use  of  such  records  and  evidence  of  the  credit  given  to  them 
and  of  their  circulation  among  the  trade  as  evidence  of  quota- 
tions is  supported  by  Slocovich  v.  O.  Ins.  Co,  (108  N.  Y.  56, 
•62,  ^?)  ;  Lush  V.  Druse  (4  Wend.  313,  317) ;  Ellsworth  v. 
^tna  Ins,  Co,  (26  Wkly  Dig.  53) ;  Ilayor,  etc,,  v.  S,  A,  B,  B. 
Co.  (102  K  Y.  573,  580);  WMan  v.  Zj/nch  (60  id.  469); 
Cliquot's  Champagne  (3  Wall.  114,  141);  Fennerstein's 
Champagne  (3  Wall.  145);  Ga/^oodv,  N.  Y,  C,  <&  H.  B. 
B.  B.  Co,  (27  Wkly.  Dig.  25  ;  45  Hun,  128,  130);  1  Whart. 
on  Ev.  (2d  ed.)  §  674.  All  the  matters  as  to  the  board  of 
trade  records,  quotations,  acceptance,  circulation  and  reliance 
*  were  fully  admitted  in  evidence  and  proved  without  objection. 
Even  if  erroneously  admitted  before,  such  subsequent  admis- 
sion without  objection,  makes  any  prior  admission  of  them 
no  ground  of  error  on  apj)eal.  ( Wliite  v.  O,  D,  S.  S.  Co,, 
102  N.  Y.  660,  664;  Byi-nes  v.  Byrnes,  Id.  4;  People  v. 
DriscoU,  107  id.  414,  425.)  The  case  does  not  show  that 
there  was  any  such  special  contract  between  the  parties  as 
appears  in  many  of  the  reported  cases,  that  the  broker  might 
ijlose  the  plaintiff  out  without  call  for  margin  and  reasonable 
notice  to  furnish  it  —  reasonable  notice  is  implied  from  this 
<;ontract  unless  it  is  specially  waived.     {Marl*ham  v.  Jaudon^ 
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41  N.  Y.  235,  239;  BeMs  v.  JSau,  95  id.  359,  362.)  There 
was  no  error  in  the  charge ;  it  is  to  be  construed  as  a  whole 
and  not  by  detached  phrases  merely.  {Cumming  v.  J?.  C. 
R,  B,  Co.,  104  K  Y.  669,  673;  Loses  v.  Bucha/nan,  51  id. 
476,493;  CaUwell^,  N.  J.  S,  Co,,  47  id.  282;  PeopU  v. 
Bimmick,  107  id.  14.)  The  rule  in  cases  of  conversion  does 
not  apply  here;  there  was  nothing  to  convert.  The  com- 
plaint settled  the  character  of  the  suit  as  in  contract.  (  Wel^h 
V.  Barragh,  52  N.  Y.  590 ;  Carpenter  v.  StUweU,  11  id.  61 ; 
EaraUton  v.  Eno,  81  id.  116,  127;  Palmer  v.  Holland, 
51  id.  416 ;  Hodges  v.   Cooper,  43  id.  216.) 

Bradley,  J.  The  defendants,  brokers  at  Chicago,  on  the 
9th  day  of  April,  1885,  pursuant  to  arrangement  with  plain- 
tiff, who  lived  in  the  city  of  New  York,  sold  short  for  the 
latter  50,000  bushels  of  wheat  at  the  price  of  eiglity-seven 
and  five-eighths  cents  per  bushel,  deliverable  in  May  follow- 
ing.. The  defendants  were  represented  in  the  city  of  New 
York  by  one  Brown,  and  one  Dawson  acted  for  the  plaintiff 
there.  To  carry  out  the  arrangement  the  plaintiff  deposited 
with  Brown  $1,500  on  that  day,  and  on  the  thirteenth  April 
a  call  was  made  upon  him  for  the  further  sum  of  $1,500,  which 
was  furnished  on  that  day  and  the  morning  of  the  fourteenth. 

Late  in  the  evening  of  the  thirteenth  Brown  sent  a  telegram 
to  the  plaintiff  asking  for  an  additional  margin  of  $1,500,  and 
saying  that  May  wheat  closed  on  curb  at  ninety-one  and  a 
quarter.  This  last  call  was  not  met  by  the  j)laintiff,  and  on 
the  next  day  Brown  sent  a  messenger  to  him  with  a  note 
requesting  him  to  send  that  amount  by  the  bearer,  and  adding 
that  wheat  was  then  ninety-two  and  a  quarter.  This  was  sent 
at  1.30  p.  M.  a  distance  of  four  miles  to  plaintiff,  who,  in  reply, 
sent  by  the  bearer  of  it  to  Brown  a  stop  order,  so-called, 
directing  the  defendants  to  cover  his  short  by  purchase  on  his 
account  when  the  price  reached  ninety-three  and  three-eighths^ 
which  the  $3,000  margin  already  supplied  would  permit. 

This  was  received  by  Brown  at  3.05  p.  m.  of  the  fourteenth, 
and  he  replied  to  this  stop  order  by  dispatch  sent  from  tele- 
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graph  oflfice  at  3.39  p.  m.  to  the  plaintiff,  to  tlie  effect  that  the 
defendants  would  do  the  best  they  could,  but  could  not  carry 
over  night  if  market  closed  near  the  stop  order  limit. 

The  time  before  mentioned  was  that  in  New  York,  the 
Chicago  time  was  one  hour  less.  The  daily  sesi^Ions  of  the 
board  of  trade  in  Chicago  were  from  9.30  a.  m.  until  1  p.  m., 
and  from  2  to  2.30  p.  m.  The  defendants,  at  2.25  p.  m. 
Chicago  time,  bought  in  fifty  thousand  bushels  of  wheat  at 
ninety-one  and  three-eighths  on  the  plaintiff's  account.  The 
latter,  when  infoniied  of  it,  and  on  sixteenth  April,  gave  the 
defendants  notice  that  he  repudiated  it,  and  instructed  them 
to  purchase  on  his  account  fifty  thousand  bushels  May  wheat  at 
eighty-seven  and  three-eighths.  The  defendants,  treating  the 
transaction  of  the  sale  of  the  ninth  April  closed  by  their  pur- 
cliase,  declined  to  do  so.  And  the  plaintiff,  on  the  next  day, 
demanded  of  them  the  payment  to  him  of  $3,000  damages. 
They  paid  him  $1,000,  the  balance  as  represented  by  their 
account  of  the  transaction  of  the  sale  and  purchase.  This 
action  was  brought  to  recover  the  residue  of  the  asserted  claim. 
And  the  plaintiff  recovered  $2,000  and  interest.  The  main 
question  litigated  on  the  trial  was,  whether  the  purchase  made 
by  the  defendant  on  plaintiff's  account  was  in  violation  of  their 
duty  to  him,  which  they  assumed  when  they  made  the  sale  on 
his  account. 

If  they  had  no  right  to  close  the  transaction  as  they  sought 
to  do  by  buying  in  the  wheat  on  the  fourteenth  April,  the 
defendants  were  liable  to  the  plaintiff  for  damages  resulting 
from  the  purchase,  and  from  the  refusal  to  purchase,  jnirsuant 
to  the  instructions  given  them  by  the  ])laintiff  on  the  sixteenth 
April,  fifty  thousand  bushels  on  his  account  at  eighty-seven  and 
tliree-eighths,  as  the  price  on  that  day  had  declined  to  and 
below  that  figure,  and  remained  less  for  at  least  four  days 
thereafter.  So  that  the  plaintiff's  instructions  may  have  been 
accomplished,  and,  from  the  purchase  so  made,  the  plaintiff 
would  have  realized  suflficient  to  reimburse  him  the  full  amount 
of  $3,000  margin  he  had  deposited  with  the  defendants.  The 
relation  of  the  defendants  to  the  plaintiff  was  that  of  agency, 
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and  so  long  as  he  performed  his  part  of  tlie  contract  the 
adventure  was  subject  to  his  controh  But  the  brokers  had 
assumed  a  responsibiUty  in  making  the  sale.  They  were 
responsible  for  the  delivery  of  the  wheat  when  due,  or  for  the 
payment  of  the  difference  in  price  to  the  purchaser  if  it  tlien 
became  enhanced.  And  ( onsequently  the  defendants  had  tlie 
right  to  protection  from  the  plaintiff,  whose  duty  it  was  to 
su])]>ly  a  suitable  fund  for  margin  to  cover  advances  in  price. 
If  the  plaintiff  failed  within  a  reasonable  time  after  call  for  it 
to  furnish  the  requisite  amount  for  such  purpose,  the  defend- 
ants were  at  liberty  to  purchase  an  equal  quantity  on  his 
a<»,count,  and  charge  tlie  plaintiff  with  any  deficiency  in  case 
of  loss  by  the  transaction.  And  on  the  other  hand  the  plain- 
tiff had  the  right  to  designate  a  limit  in  advancing  price  at 
which  the  purchase  should  be  made  within  that  which  his 
deposits  for  margin  would  covef.  There  were  no  special 
stipulations  in  the  arrangments  between  the  parties.  Their 
rights  were  dependent  upon  the  general  principles  applicable 
to  such  cases.  And  their  opportunities  respectively  for  the 
protection  of  their  rights  in  the  transaction  were,  to  be  reason- 
able under  the  circumstances  which  should  arise.  The  evi- 
dence tends  to  prove  that  the  defendants  had  on  the  thirteenth 
and  fourteenth  April  reason  to  apprehend  an  advance  in  the 
price  of  wheat  occasioned  by  nmiors  of  war  in  Europe ;  that 
on  those  days  the  market  was  in  an  excited  condition,  and  on 
the  fourteenth  April  the  price  in  the  board  reac4ied  ninety- 
two  and  seven-eighths. 

In  this  situation  may  be  seen  the  reason  for  the  notice  to 
the  plaintiff,  in  reply  to  his  stop  order,  that  the  defendants  could 
not  carry  the  sale  over  night  if  the  market  closed  near  the 
stop  loss  limit  without  further  margin.  The  reason  of  their 
apprehension  was  conmmnicated  to  the  plaintiff.  And  in  the 
notice  of  the  purchase  they  stated  to  him  that  it  was  too 
dangerous  to  accept  the  stop  order  in  place  of  margin,  and 
that  they  were  obliged  to  close  the  account  to  protect  them- 
selves, as  the  plaintiff  had  limited  his  loss  to  $3,000. 

In  case  of  loss  beyond  the  amount  of   margin  supplied, 
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the  defendants'  protection  was  dependent  upon  the  responsi- 
bility of  the  plaintiff  to  pay  the  balance  of  the  account  result- 
ing from  the  strict  observance  of  his  instructions.  The 
situation,  as  represented  by  the  evidence,  presented  questions 
of  fact,  whether  the  price  mentioned  in  the  stop  order  was 
regularly  reached  on  the  fourteenth  April  before  the  purchase, 
and,  if  so,  whether  the  purchase  was  made  in  the  execution  of 
the  order.  Also,  whether  the  ])laintiflE  was  in  default  in  fur- 
nishing margin  upon  tlie  defendants'  call  for  it.  Those  two 
propositions  were  submitted  to  the  jury  with  instruction  that 
the  defendants  were  entitled  to  a  verdict  if  they  found  either 
of  them  in  the  affinnative,  and  that  if  they  found  both  of 
them  in  the  negative,  the  plaintiff  was  entitled  to  I'ecover. 
There  was  some  evidence,  not  liere  mentioned,  essentially 
bearing  upon  those  questions,  and  which  tended  to  support 
the  view  of  the  trial  court.  But  as  no  exception  was  taken  to 
the  submission  of  those  questions  to  the  jury,  and  none  which 
requires  o|i  this  review  the  consideration  of  the  sufficiency  of 
evidence  to  support  a  recovery  by  the  plaintiff,  it  is  unneces- 
sary to  make  further  reference  to  the  evidence.  The  defend- 
ants' counsel  requested  the  court  to  charge  "that  the  plaintiff 
can  only  recover  damages  for  bi'each  of  contract,  and  not 
conversion,  and  the  damage  for  breach  would  be  the  value  of 
the  property  at  the  time  of  the  breach,  and  notice  of  it."  And 
the  court  said :  "  I  sliall  charge  that  he  is  entitled  to  recover 
the  $2,000  in  this  action.  It  is  innnaterial  whether  a  con- 
version or  breach  of  contract." 

The  defendants'  counsel  excepted,  and  to  the  charge  "that 
the  plaintiff  can  recover  $2,000 "  exception  was  specifically 
taken.  It  was  evidently  not  the  purpose  of  the  court  to 
charge  that  the  plaintiff  wa«  entitled  to  recover,  nor  can  the 
i-emark  of  the  court  following  the  request  he  so  treated.  The 
court  hdd  charged  that  the  plaintiff's  right  to  recover  was 
dependent  upon  the  finding  by  the  jury  in  his  favor  on  the 
questions  of  fact  submitted  to  them  as  before  mentioned.  The 
response  of  the  court  to  the  request  was  to  the  effect  that  if 
the  jury  found  for  the  plaintiff  he  was  entitled  to  recover 
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$2,000.  The  transaction  in  question  was  speculative.  It  was 
an  adventure  founded  upon  what  is  known  as  "  short  sale."^ 
There  was  no  support  for  an  action  for  conversion  of  wheat. 
In  that  respect  it  theoretically  differs  from  a  purchase  for 
speculation  by  a  broker  for  his  customer,  in  which  case,  if 
the  broker  makes  an  imauthorized  sale,  the  principal  may 
disaffirm  it  and  require  the  broker  to  replace  the  stock  or 
property,  and  upon  his  failure  to  do  so  the  remedy  of  the 
principal  is  to  replace  it  himself,  and  the  advance  in  the 
market-price  from  that  at  the  time  of  the  sale  up  to  a  reason- 
able time  to  replace  it,  is  the  measure  of  damages.  {Baker  v. 
Brake,  53  K  Y.  211 ;  Gncman  v.  Smith,  81  id.  25.)  The 
present  case  was  not  one  of  investment  on  purchase,  but  a 
venture  on  a  sale  of  wheat  which  the  plaintiff  did  not  have, 
with  a  view  to  realize  a  profit  by  buying  in  at  a  lower  price 
at  a  future  time,  or  what  is  practically  the  same  thing,  taking 
the  difference  between  the  price  at  the  time  of  sale  and  a 
reduced  price  subsequently. 

In  view  of  the  finding  of  the  juiy  it  must  be  assumed  that 
the  purchase  by  the  defendants  on  the  fourteenth  April  was 
unauthorized,  and  for  the  purpose  of  the  remedy  the  situation 
of  the  plaintiff  in  respect  to  tlie  sale  previously  made  by  them 
on  his  account  remained  unaffected  by  such  purchase. 

They  were  not  at  liberty  to  treat  it  as  made  on  his  account. 
When,  therefore,  he  gave  the  defendants  instructions,  as  he 
did  on  the  sixteenth  ApiTl,  to  purchase  at  eighty-seven  and 
three-eighths,  it  was  their  duty  to  do  so,  if  the  state  of  the 
market  pennitted.  The  fact  is  not  questioned  that  on  that 
day  and  for  four  days  following,  the  market  price  at  the  board 
in  Chicago  had  declined  to  that  and  even  less,  and  the  wheat 
could  have  been  purchased  pui-suant  to  such  instructions. 
This  would  have  produced  for  the  plaintiff  the  principal  sum 
of  his  recovery.  And  no  less  a  sum  would  indemnify  him 
for  the  loss  he  suffered  by  the  refusal  of  the  defendants 
to  make  the  purchase  as  he  directed.  The  court  properly 
held  that  in  the  event  he  was  found  entitled  to  a  verdict  the 
measure  of  his  recovery  should  be  $2,000,  and  interest  from 
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April  16,  1885.  {White  v.  Smith,  54:  N.  Y.  522;  Knowlton 
V.  Fitch,  52  id.  288;  Hess  v.  liau,  95  id.  369.)  The  defend- 
ants were  not  prejudiced  by  the  charge  that  it  was  imma- 
terial whether  the  recovery  was  as  for  conversion  or  breach 
of  contract.  The  facts,  when  found  in  favor  of  the  plaintiflF, 
required  the  result  given  by  the  verdict.  The  breach  of  the 
contract  was  in  the  refusal  of  the  defendants  to  purchase  when 
and  as  instructed  to  do,  and  the  damages  resulting  from  such 
breach  were  no  less  than  sucli  amount.  The  witness  Dawson 
stated  that  he  knew  what  was  the  market-price  of  wheat  on 
the  13th  and  14th  of  April,  1885,  and  was  then  asked  what 
price  it  reached  on  the  thirteenth,  fourteenth  and  fifteenth  of 
tliat  month  with  reference  to  the  point  at  which  tliis  was  mar- 
gined, to  which  the  defendants  objected,  on  the  ground  that 
it  is  not  possible  for  the  witness  to  know,  except  by  hearsay, 
as  he  was  in  New  York.  And  exception  was  taken  to  the 
reception  of  the  evidence.  The  answer  of  the  witness  was 
that  ninety-two  and  seven-eighths  was  the  highest  he  knew  of 
or  saw  quoted.  It  did  not  appear  when  the  objection  was 
taken  that  the  witness  was  in  New  York  on  those  days,  or  tliat 
he  was  not  then  in  Chicago.  He  stated  that  he  knew  the  market- 
price  at  that  time.  When  it  had  afterward  appeared  that  the 
witness  was  not  in  Chicago  on  either  of  those  days,  but  took 
his  information  from  a  "  ticker  "  in  New  York,  no  motion  was 
made  to  strike  out  his  answer  to  the  question.  No  error 
appearing  in  the  ruling  at  the  time  it  was  made,  tlie  exception 
was  not  well  taken.  The  defendants  could  not  have  been 
prejudiced  by  this  evidence  of  the  witness,  as  it  appeared  by 
other  evidence  that  the  highest  price  reached  by  the  board  in 
Chicago  on  those  days  was  tlie  same  as  that  stated  by  him,  and 
that  was  on  the  fourteenth  of  April.  The  ticker  purported  to 
indicate  the  prices  at  the  board  only.  The  sale,  wliich  the  evi- 
dence tended  to  prove  was  made  that  day  for  ninety-three 
and  three-eighths,  was  outside,  and  between  the  morning 
andWtemoon  sessions  of  the  board.  The  evidence  of  the  witness 
to  which  the  objection  was  taken  did  not  tend  to  controvert 
that  fact. 
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The  other  exceptions  have  been  carefully  examined  and 
there  seems  to  have  been  no  error  to  the  prejudice  of  the 
•defendants  in  any  of  the  rulings  to  which  they  were  taken. 

The  judgment  should  be  affirmed. 

All  concur,  except  Parkeb,  J.,  dissenting  and  Potteb,  J, 
not  sitting. 

Judgment  affiniied. 


Oscar    Baumann,  Appellant,  v.  Mary  G.  Pinckmey, 
Respondent. 

It  tie*'ms,  ah  action  to  compel  the  specific  performance  of  a  contract  to  sell 
land  may  be  maintained  by  the  vendee  ;  he  is  not  confined  to  his  remedy  at 
law;  and  when  the  answer  in  such  an  action  does  not  raise  the  question  of 
tlie  right  of  the  plaintiff  to  bring  it,  and  no  such  question  is  raised  upon 
the  trial,  a  decision  of  the  court  dismissing  the  complaint,  on  the  ground 
that  plaintiff  has  an  adequate  remedy  at  law,  is  error. 

In  such  an  action  it  appeared  that  after  the  execution  of  the  contract  and 
before  the  time  fitted  for  performance  the  deiendant  gave  the  plaintiff  a 
verbal  option  to  extend  the  time  of  performance  for  thirty  or  sixty 
days  provided  at  the  time  fixed  for  performance  the  plaintiff  would 
increase  the  purchase-price  and  pay  an  additional  sum  down.  Plaintiff 
attended  at  the  time  and  place  specified  and  gave  notice  that  he  elected 
to  accept  the  sixty  days  option  and  offered  to  pay  the  money  required. 
Defendant  was  not  present  but  was  represented  by  an  agent,  who 
was  not  empowered  to  sign  an  extension  for  sixty  days,  and  it  was 
claimed  on  her  behalf  that  in  no  event  did  the  option  permit  an 
extension  for  more  than  thirty  days.  Said  agent  had  no  evidence  of 
his  authority  to  act  for  the  defendant  in  any  respect.  Plaintiff  declined 
to  make  the  payment  except  to  defendant  or  some  one  showing  author- 
ity to  receive  it.  Said  agent  tliercupon  tendered  a  deed  and  demanded 
payment  of  the  balance  of  the  purchase-money  called  for  by  the  original 
contract,  and  upon  plaintiff's  failure  to  pay,  gave  notice,  that  the  contract 
was  at  an  end  and  that  defendant  would  retain  the  purchase-money  paid 
down.  Plaintiff  gave  notice  that  lie  was  ready  to  pay  the  additional 
sum  'called  for  by  the  verbal  agreement  at  any  time  that  defendant,  or 
any  one  who  could  justify  as  her  agent,  would  call  for  it.  Held,  thni 
plaintiff  had  a  riglit  to  be  reasonably  satisfied  as  to  the  authority  of  any 
person  claiming  to  act  for  defendant  and  also  to  insist  upon  an  extension 
in  writing  before  making  the  payment;  and,  it  being  conceded 
there  was  an  agreement  for  an  extension,  if  the  parties  honestly  differed 
as  to  the  time,  plaintiff  was  entitled  to  a  reasonable  time  within  which 
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to  perform  the  original  agreement;  ^hat  as  plaintiff  was  not  in  default 
defendant  could  not  terminate  his  rights  by  a  tender  of  a  deed,  and 
having  taken  an  untenable  position  if  she  receded  therefrom  she  was 
bound  to  give  plaintiff  notice  when  and  where  to  perform  the.  original 
contract,  or  to  complete  the  modification  thereof;  and  that  under  the 
circumstances  it  was  material  for  the  trial  court  to  determine  whether 
the  extension  was  for  thirty  or  sixty  days. 

The  court  found  it  was  not  material  to  determine  whether  the  period  of 
extension  was  thirty  or  sixty  days  and  refused  to  find,  as  requested  by 
plaintiff,  it  was  for  sixty  days.  Iltld,  that  it  must  be  assumed  the  refusal 
to  find  was  because  the  court  deemed  it  immaterial  ;  and  that  the  refusal 
was,  therefore,  an  error  of  law,  even  if  the  fact  was  not  conclusively 
proved. 

Plaintiff  attempted  to  make  a  tender  of  the  amount  required  with  interest 
on  the  sixtieth  day  pursuant  to  previous  notice  to  the  defendant,  but 
the  agent  designated  by  her  was  not  present  at  the  place  she  had 
appointed.  A  tender  was  made  as  soon  as  practicable  thereafter,  but 
not  until  the  sixty  days  liad  expired.  Ileld,  that  as  the  fault  was  not 
that  of  plaintiff  but  of  defendant,  the  tender  should  be  regarded  as  made 
within  the  time  required. 

It  seems,  that  as  defendant  had  repudiated  her  contract,  and  declared  that 
all  of  plaintiff's  rights  under  it  were  forfeited,  he  was  not  bound  to 
make  any  tender  before  commencing  the  action. 

The  verbal  agreement  giving  plaintiff  the  option  was  made  on  defendants 
behalf  by  the  same  agent  who  appeared  for  her  at  the  time  fixed  for 
accepting  the  option.  It  was  claimed  for  her,  that  as  plaintiff  recog- 
nized the  agency  in  the  former  transaction  he  could  not  deny  it  in  the 
latter.  Held,  untenable ;  that  plaintiff  in  relying  upon  the  option  ran 
the  risk  of  the  agent's  authority,  and  as  it  appeared  that  he  was  duly 
authorized,  and  that  at  the  time  specified  for  accepting  the  option  no 
one  authorized  by  defendant  to  give  an  extension  for  sixty  days  was 
present,  defendant  was  in  default,  provided  the  option  was  for  sixty  days. 

Baumann  v.  Pinckiiey  (14  Daly,  241),  reversed. 

(Argued  January  16,  1890;  decided  March  4,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  of  tlie  city  and  county  of  New  York, 
entered  upon  an  order  made  June  (>,  1887,  which  affinned  a 
judgment  in  favor  of  defendant,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Tenn. 

This  action  was  for  the  specific  performance  of  an  executory 
contract  to  convey  land  situate  in  the  city  and  county  of  New 
York. 
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The  agreenient  between  the  parties,  dated  June  22,  1886, 
provided  that  the  defendant,  in  consideration  of  $126,000, 
«liould  convey  the  premises  in  question  to  the  plaintiff  on  the 
Ist  of  September,  1886,  at  1  o'clock  p.  m.,  at  the  office  of 
John  C.  Shaw.  The  sum  of  $2,000  was  paid  down  and  the 
remainder  of  the  purcliase-money  was  to  be  paid  upon  the 
delivery  of  a  deed  at  the  time  and  place  aforesaid.  Shortly 
before  the  day  named  for  perfonnance  of  the  contract,  it 
was  verbally  agreed  between  the  parties,  each  acting  through 
a  duly  authorized  agent,  that  if  at  the  time  and  place  specified 
for  payment  and  dehvery  "the  purchase-price  of  the  said 
premises  were  increased  to  $133,000,  and  a  further  payment 
on  account  thereof  of  $10,000  were  made,  or  if  the  purchase- 
price  were  increased  to  $131,000  and  a  further  payment  on 
account  thereof  of  $20,000  were  made,  the  time  for  perform^ 
ance  of  the  contract  should  be  extended." 

Relying  upon  his  right  to  an  extension  if  he  accepted  this 
option  in  either  form,  the  plaintiff  did  not  prepare  to  close 
the  contract  and  pay  the  remainder  of  the  purchajse-price  on 
the  first  of  September,  but,  by  his  agent,  was  present  at  the 
hour  and  place  named  "with  a  certified  check  for  $10,000 
prepared  to  pay  the  same  to  the  defendant,"  and  "  requested  to 
liave  the  time  for  the  performance  of  the  contract  extended." 
The  defendant  was  not  present,  either  in  person  or  through 
any  one  whom  she  had  authorized  to  attend  and  give  an  exten- 
rion  for  sixty  days,  the  period  which  the  plaintiff  claimed  was 
embraced  by  said  option.  Mr.  Shaw  was  present  and  also 
Mr.  Pierce,  who  claimed  to  be  authorized  to  receive  the 
$10,000,  but  he  had  not  appeared  in  the  business  before,  and, 
although  in  fact  duly  authorized  to  act  for  the  defendant  to 
a  certain  extent,  he  had  no  written  authority  from  her  and 
exhibited  no  evidence  of  his  authority  to  act  for  her  either  in 
receiving  the  money,  or  othei^wise.  The  plaintiff  objected  to 
paying  the  $10,000  except  to  the  defendant  or  to  some  one 
showing  authority  from  her  to  receive  it.  Thereupon  Mr. 
Shaw  made  a  tender  of  a  deed  for  the  premises  and  demanded 
payment  of  the  purchase-money  unpaid.     The  plaintiff  was 


1890.]  BaUMANN  V,  PiNCKNEY.  607 


Statement  of  case. 


not  prepared  to  carry  out  that  agreement,  so  Mr.  Shaw  gave 
notice  that  the  contract  was  at  an,  end  and  that  the  defendant 
would  retain  the  $2,000,  which  had  been  paid  and  that  she 
refused  to  recognize  any  furtlier  right  of  the  plaintifE  in  the 
premises.  The  plaintiff,  tlirough  his  agent,  informed  Mr. 
Shaw  that  he  was  ready  at  any  time  that  the  defendant,  or 
some  one  who  could  justify  as  lier  agent,  applied  for  the  same 
to  deliver  to  her  the  said  $10,000.  He  refused,  however,  to 
accept  an  extension  signed  either  by  Mr.  Shaw  or  Mr.  Pierce, 
upon  the  ground  that  they  were  not  properly  authorized  to 
execute  the  same,  as  neither  had  any  power  of  attorney,  or  to 
deliver  the  check  to  either  of  tliem,  even  if  made  payable  by 
indorsement  to  the  defendant. 

The  parties  differed  about  the  length  of  the  agreed  exten- 
sion, the  plaintiff  claiming  that  it  was  to  be  for  sixty  days, 
while  the  defendant  contended  that  it  was  to  be  for  only 
thirty  days.  They  also  differed  as  to  whether,  if  the  contract 
was  extended,  the  principal  sum  named  therein  would  draw 
interest  during  the  period  of  extension.  After  the  first  of 
September  the  defendant  did  not  notify  the  plaintiff  to  per- 
form the  contract  and  she  has  never  returned  nor  tendered 
the  $2,000.  She  owned  the  premises  and  had  the  right  to 
eonvey  them. 

A  notice  of  pendency  was  filed  in  this  action  on  the  second 
of  September,  but  the  summons  and  complaint,  although 
issued  that  day,  were  not  served  until  October  twenty-ninth, 
and  in  the  meantime  the  defendant,  who  had  no  notice  of 
said  facts,  had  contracted  to  sell  the  premises  to  other  parties 
for  the  sum  of  $137,500. 

The  foregoing  facts,  among  others,  were  found,  in  substance, 
by  the  trial  court,  and  the  defendant  admitted  by  her  answer 
that  on  the  twenty-ninth  of  October,  and  before  the  expiration 
of  the  term  of  sixty  days,  the  plaintiff  duly  notified  the 
defendant  that  on  the  next  day  at  her  residence,  or  at  sush 
other  time  and  place  as  she  might  designate,  he  would  tender 
to  her  the  balance  of  the  purchase-price,  and  that  he  was 
willing  to  bring  with  him  a  notary  public  and  a  deed  in  readi- 
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ness  for  her  to  execute.  She  thereupon  referred  him  to  her 
agent,  Mr.  Pierce,  at  his  office,  and  on  October  thirtieth  and 
before  the  expiration  of  tlie  sixty  days  the  plaintiff  called 
upon  him  at  that  place  for  the  purpose  of  complying  with  the 
directions  of  the  defendant,  but  found  the  office  locked.  The 
plaintiff  forthwith  gave  Mr.  Pierce  written  notice  of  these 
facts  and  requested  the  defendant  or  her  agent  to  designate  a 
time  and  pletce  at  which  such  tender  could  be  made.  Mr. 
Pierce  answered,  requesting  the  plaintiff  to  meet  him  Novem- 
ber first  at  Mr.  Shaw's  office,  which  he  did  accordingly,  and 
then  and  there  offered  to  fulfill  his  part  of  the  agreement  and 
tendered  the  remainder  of  the  purchase-price,  $131,000.  The 
defendant,  through  her  said  agent,  refused  to  accept  said  sum, 
and  declined  to  give  any  deed  of  the  premises  u]>on  the  ground 
that  the  plaintiff  had  forfeited  the  contract  and  all  his  righta 
thereunder  on  the  Ist  of  September,  1886.  She  also  refused 
to  return  the  $2,000  paid  down  on  the  contract  upon  the 
same  ground.  It  appeared  that  before  or  at  the  time  that  the 
summons  and  complaint  were  served  on  the  defendant  a  letter 
was  delivered  to  her  from  the  attorney  for  the  plaintiff,  stating 
that  he  would  be  ready  to  make  a  tender  of  the  balance  of 
the  purchase-price  the  next  day,  Octol)er  thirtieth,  and  to 
receive  her  deed  ;  that  he  would  call  upon  her  with  a  certified 
check  for  the  amount  and  interest  on  that  day  at  11  a.  m.; 
that  if  that  day  or  hour  would  *riot  suit,  or  if  she  demanded 
bills  or  gold  coin  he  would  accommodate  himself  to  her  wishes. 
He  added :  "  I  desire  to  do  anything  and  everything  which 
may  be  necessary  to  make  the  tender  and  payment  agreeable 
to  you,  as  to  both  time  and  place.  Please  answer  by  bearer." 
The  defendant  read  the  letter  and  referred  the  bearer  to  her 
representative,  Mr.  Pierce,  designating  his  office,  and  stating 
that  the  matter  was  entirely  in  his  charge  for  her. 

The  uncontradicted  evidence  tended  to  show  that  from  June 
22  to  September  1,  1886,  the  property  rapidly  increased  in 
value,  and  that  at  the  date  of  the  trial  in  the  month  of  Decem- 
ber following  it  was  worth  $160,000. 

The  trial  court  found  as  conclusions  of  law,  among  others, 
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that  time  was  the  essence  of  the  contract,  and,  as  plaintiflr 
had  not  performed  at  the  time  and  place  provided  in  the 
original  agreement,  he  could  not  maintain  the  action;  that 
there  was  no  valid  contract  made  for  an  extension  of  the  time 
to  perform  the  agreement ;  that  the  refusal  of  the  plaintiff  to 
pay  the  $10,000  and  accept  the  extension  of  time  from  Mr. 
Shaw  or  Mr.  Pierce,  because  neither  had  a  power  of  attorney 
or  other  evidence  of  authority,  was  based  upon  untenable 
grounds  and  constituted  a  refusal  to  accept  the  option  and  a 
failure  to  perform  the  contract ;  that  the  tender  on  November 
first  "  was  insufficieiit  and  too  late  for  the  purpose  of  perform- 
ing the  said  agreement  dated  June  22, 1886,  as  alleged  to  have 
been  modified  by  the  plaintiff's  alleged  acceptance  of  defend- 
ant's option ; "  that  the  defendant  was  "  entitled  to  judgment 
dismissing  the  complaint  in  equity  because  the  plaintiff  "  had 
^'  an  adequate  and  complete  remedy  at  law ; ''  and  that  she 
was  "  entitled  to  judgment  in  her  favor  against  the  plaintiff 
upon  the  merits." 

The  complaint  was  dismissed  upon  the  merits  with  costs, 
and  an  extra  allowance  of  one  per  cent  upon  $126,000,  the 
vahie  of  the  property  as  fixed  by  the  original  agreement. 

Further  facts  appear  in  the  opinion, 

Jo/in  K  Parsans  for  appellant.  The  finding  of  law  that 
the  defendant  was  entitled  to  judgment  dismissing  tlie  plain- 
tiff's complaint  in  equity,  because  he  had  an  adequate  and 
complete  remedy  at  law,  is  strictly  opposed  to  well-settled 
principles  of  equity  jurisprudence.  {Baldujhi  v.  Mvtm^  2 
Wend.  406 ;  Cockroft  v.  i\^.  Y,  c&  //.  B.  It,  Co.,  69  N.  Y. 
204 ;  Stone  v.  Lord,  80  id.  60  ;  Losee  v.  Morey,  57  Barb.  561  ; 
Town  of  Mmtz  V.  Cook,  108  N.  Y.  504,  509 ;  ITollister  v. 
Stewart,  111  id.  644,  659  ;  Of<tran<Jer  v.  Weber,  114  id.  95-102; 
Beiiker  v.  Church,  115  id.  562.)  It  was  error  for  the  Special 
Term  to  decline  to  find  tliat  the  parties  differed  about  the 
length  of  the  agreed  extension,  whether  it  was  for  thirty  or 
sixty  days.  {James  v.  Cowing,  82  X.  Y.  449.)  It  was  error  for 
the  court  to  put  the  plaintiff  in  default  upon  the  ground  that  he 
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objected  to  pay  interest  during  the  extension,  and  on  the  further 
ground  that  he  was  required  before  suit  to  tender  the  full  con- 
sideration, and  to  keep  it  good  by  payment  into  court.  (JTrench 
V.  Kennedy^  7  Barb.  452;  Bander  v.  Bander^  id.  500;  Van 
Rensselaer  v.  JewetU  2  N.  Y.  141  ;  Livingston  y.MiUer^  Hid. 
80;  Viele  v.  T.  cfe  B,  B,  R,  Co.,  21  Barb.  381 ;  Stevenson  v. 
Maxwell^  2  X.  Y.  408  ;  Comivell  v.  Ilaight,  21  id.  462 ;  Bb^tcett 
V.  Bal'er,  58  id.  611 ;  Lawrenee  v.  ^filler,  ^(j  id.  131 ;  Woolner 
V.  inil,  93  id.  576  ;  Becker  v.  BooJi,  61  id.  317  ;  Tiptan  v.  FeiU 
7i4ir,  20  id.  423  ;  Lester  v.  Jewett,  11  id.  453 ;  Hunter  v.  Danids, 
4  Hare,  420,  433  ;  Bruce  v.  Tilsmy,  25  N.  Y.  194.)  The  Special 
Term  erred  in  holding  that  plaintiff  was  guilty  of  laches  in 
not  serving  his  summons  prior  to  October  29,  1886.  (Code 
(^iv.  Pro.,  ^  388;  Peiers  v.  Delaplaine,  49  N.  Y.  362.)  The 
Special  Tenn  erred  in  finding  that  Mr.  Shaw  was  authorized 
by  the  defendant  to  make  an  extension  agreement.  {Ili^gins 
V.  Moore,  34  N.  Y.  417;  l\irhin  v.   Thorold,  16  Beav.  59; 

Welh  V.  Maxwell,  32  id.  408  ;  11  Wkly  R.  842;  Crawford  v. 
Toogood,  L.  R.  [13  Ch.  Div.]  153;  Clark  v.  Dales,  20  Barb. 
42,  64;  Goodwin  v.  M,  M,  L.  Ins.  Co.,  73  N.  Y.  480,  493; 
I'rentice  v.  K.  L.  Lns.  Co.,  77  id.  483  ;  Titus  v.  G.  KL.  Ins. 
Co.  81  id.  410,  419;  Fallon  v.  LawUn\  102  id.  228,  232; 
Davison  v.  Jersey  Co.,  71  id.  333,  338;  M.  Bank  v.  Thomson, 
55  id.  7 ;  Selhck  v.  TaUinan,  87  id.  106.)  Tlie  law  abhoi-s  a 
forfeiture.  {Livin^stort  v.  Tovvpkvns,  4  John.  Ch.  431 ;  Lyn- 
den  V.  IFephum.,  3  Sand.  668  ;  Bol/uison  v.  Cropsey,  2  Ed.  Ch. 
138-147 ;  SjJalding  v.  Ilalenheck,  39  Bari).  79-88.)  Equity, 
so  far  from  inflicting  punishment  for  a  misundei'standing, 
exists  for  the  pui'pose  of  affording  relief  to  parties  where  it 
might  be  held  that  at  law  they  were  remiss.  {B^fffy  v. 
(/Donovan,  46  N.  Y.  223;  Quick  v.  Stuyvesant,  2V^\^^, 
84 ;  Moore  v.  Smeadherth,  8  id.  600 ;  I^dgerton  v.  I^eekhain, 
11   id.  352;  Story's  Eq.  Jur.  [12th  ed.]  §  38;  Baddiffe  v. 

WarringUm,  12  Ves.  326  ;  TTa^^Aw  v.  Wheeler,  2  Conn.  299; 
Me^sersrnith  v.  Messersinith,  22  Mo.  369;  Hancock  v.  Carl- 
tan,  6  Gray,  39.) 
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John  C.  Shaw  for  respondent.  The  time  for  performance 
of  the  agreement  and  the  acts  of  the  parties  therein  provided 
to  be  performed  on  the  first  day  of  September  was  made  the 
essence  of  the  contract.  ( Wells  v.  Smithy  7  Paige,  22,  27 ; 
BuUock  V.  Adams^  20  N.  J.  Eq.  372 ;  Benedict  v.  Lynch^  1 
Johns.  Ch.  370;  Doinimck  v.  Michael^  4  Sand.  374,  427; 
Uuhbell  V.  Von  Shoenuj,  49  N.  Y.  316 ;  Codding  v.  Wormsleyy 
4  T.  &  C.  52;  Bahcoch  v.  Emerich,  64  How.  Pr.  435 ;  King 
V.  Ruckwan,  20  N.  J.  Eq.  316,  344-6 ;  Carter  v.  Phillips, 
144  Mass.  100 ;  Goldsmid  v.  Gueld,  40  AUen,  239.)  Payment 
of  the  $10,000  as  a  condition  of  granting  the  extension  or 
tender  of  the  same  to  the  defendant  before  suit  brought  must 
be  proven  before  this  action  can  be  maintained^  and  the  tender 
must  be  kept  good  by  paying  the  same  into  court.  (Pomeroy 
on  Cont.  §  387 ;  Pomeroy's  Eq.  Juris.  453,  note ;  Becker  v. 
Boon,  61  N.  Y.  317;  ConweU  v.  Claypool,  8  Blackf.  124; 
Morrison  v.  Jacohy,  13  West.  Rep.  390 ;  Tvthill  v.  Morris, 
81  N.  Y.  94,  99-100 ;  Kortwright  v.  Cady,  21  id.  342,  347.) 
Tender  before  suit  is  an  essential  element  and  a  condition  pre- 
cedent to  the  bringing  of  an  action  for  specific  performance. 
(Pomeroy  on  Cont.  §§  336,  361,  363,  387,  411 ;  Waterman  on 
Spec.  Per.  438,  441,  443 ;  Fry  on  Spec.  Per.  [3d.  Am.  ed.] 
474,  note  1 ;  h^in  v.  Blackley,  67  Penn.  St.  24,  28  ;  Johnson 
V.  Wygant,  11  Wend.  48 ;  Hartley  v.  James,  50  N.  Y.  38 ; 
Gill  V.  Payvenstedt,  7  Am.  L.  Reg.  672  ;  Bogardus  v.  iT.  Y. 
L.  Ins.  Co,,  101  N.  Y.  328 ;  Wells  v.  S^nith,  7  Paige,  22.) 
The  plaintiffs  refusal  or  failure  to  pay  the  $10,000  and  accept 
the  extension  offered  to  be  signed  by  the  defendant's  attorney, 
John  C.  Shaw,  or  her  agent,  Curtis  B.  Pierce,  based  upon  their 
want  of  authority  and  absence  of  the  defendant,  Mary  C.  Pink- 
ney,  was  a  refusal  on  his  part  to  carry  out  the  terms  of  the  option, 
by  reason  of  which  alone,  the  contract  was  to  be  extended  and 
such  option  offered  to  them,  became,  as  a  matter  of  law,  can- 
celled and  terminated.  (Pomeroy  on  Cont.  §  387  ;  Lawrence  v. 
Taylor,  5  Hill,  107 ;  WirrreU  v.  Munn,  5  N.  Y.  229 ;  Newton  v. 
Branson,  13  id.  587 ;  Dunham  v.  Cudlijpp,  94  id.  129,  134 ; 
FUischman  v.  SUm,  90  id.  110, 114 ;  WliiU  v.  Smith,  46  id.  418 ; 


612  Baumann  v.  Pinckney.  [Mar., 


Opinion  of  the  Court,  per  Vann,  J. 


Week's  on  Attorneys,  373,  §  216 ;  Pringle  v.  SpavMing^  53 
Barb.  21 ;  Newton  v.  Bronson,  13  N.  Y.  587,  594 ;  a  Connor 
V.  JHuggins,  113  id.^511, 521,  522.)  The  plaintiff  has  been  guilty 
of  such  laches  as  to  deprive  him  of  any  right  to  equitable 
interference  of  the  court.  {Ally  v.  De^champs^  13  Ves.  223; 
8,  E,  li.  Co.  V.  Knott,  10  Hare,  122 ;  FiHh  v.  Greenwood,  1 
Jur.  [N.  S.]  866 ;  Bogers  v.  Sanders,  33  Am.  Dec.  635, 641 ; 
Oatev,  Archer,  42  Barb.  320,  322 ;  Pomeroy  on  Cont.  §§  364, 
403,  407,  notes.)  The  refusal  to  find  that  the  extension  was 
for  thirty  or  sixty  days,  because  the  learned  judge  deemed  it 
immaterial,  does  not  constitute  ground  for  the  reversal  of  the 
judgment.  {Baldwin  v.  Doying,  114  N.  Y.  452 ;  Duncan  v. 
Wright,  105  U.  S.  386;  Code  Civ.  Pro.  §§  1023,  993 ;  M.  Im, 
Co.  V.  AUen,  121  U.  S.  67 ;  CaUanam.  v.  Oilman,  107  N.  Y. 
360, 372 ;  A.  C  Bank  v.  Hunsiler,  72  id.  252,  258 ;  Loonan 
V.  Myers,  13  Daly,  535,  537;  Hogan  v.  Laimheer,  66  N.  Y. 
604;  Simmons  v.  Richardson,  5  Hun,  177;  Smithers  v.  G. 
F.  Ins.  Co.,  62  N.  Y.  85 ;  Bumap  v.  Ba/nJc,  96  id.  125,  131.) 
This  case  was  difiicult  and  extraordinary,  and  an  extra  allow- 
ance was  properly  granted.  {Burke  v.  Candee,  63  Barb.  552 ; 
Conaughty  v.  S^  C.  Banh,  92  N.  Y.  401.) 

Vann,  J.  The  only  decision  of  the  Special  Term  that 
appears  in  the  record  before  us  consists  of  the  findings  pro- 
posed by  the  parties  marked  "  found  "  or  "refused,"  as  the  case 
may  be,  by  the  judge  who  presided  at  the  trial.  Thus  it  hap- 
pened that  the  court  directed  that  the  complaint  should  be 
dismissed,  both  upon  the  merits  and  because  the  plaintiff  had 
an  adequate  remedy  at  law.  According  to  a  long  and 
unbroken  line  of  decisions,  the  latter  ground  is  clearly  unten- 
able. As  early  as  1835,  it  was  said  by  Chancellor  Walworth 
that  a  suit  in  equity  against  the  vendee  to  compel  a  specific 
perfonnance  of  a  contract  to  purchase  land  had  always  been 
sustained  as  a  part  of  the  appropriate  and  acknowledged  juris- 
diction of  a  court  of  equity,  although  the  vendor  has,  in  most 
cases,  another  remedy  by  an  action  at  law  upon  the  agreement 
to  purchase.     {Brown  v.   ITaff,  5  Paige,  235.)     One  of  the 
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earliest  decisions  of  this  court  was  to  the  same  effect  {fir wry  v. 
Smithy  2  N.  Y.  60),  and  the  right  of  a  vendee  to  maintaiii 
specific  performance  is  too  well  settled  to  require  further  dis- 
cussion. {Stone  V.  Lord^  80  N.  Y.  60 ;  Fry  on  Specific  Per* 
fonnance  [3d  Am.  ed.]  S;  Pomeroy's  Eq.  Jur.  §§  30-42.)  No 
such  defense  was  set  up  in  the  answer,  as  the  established 
practice  requires,  and  no  such  question  was  raised  upon  the 
trial.  {Ostmiider  v.  Weher,  114  N.  Y.  95;  HoUister  v. 
Stewart,  111  id.  644,  659.) 

As  the  court,  however,  did  not  refuse  to  consider  the  case, 
but  exercised  its  jurisdiction  by  deciding  it  upon  the  merits, 
it  may  be  that  the  error  above  pointed  out  did  not  prejudice 
the  plaintiff,  because  the  general  result  may  have  been  right, 
although  that  particular  conclusion  was  wi'ong.  We,  therefore, 
proceed  to  the  other  questions  presented  by  the  record. 

After  the  execution  of  the  original  contract  the  defendant 
gave  the  plaintiff  a  verbal  option  to  extend  the  time  of  per- 
formance for  thirty  or  sixty  days,  provided  at  the  time  fixed 
for  carrying  out  the  agreement  as  it  then  stood,  he  would 
increase  the  amount  of  the  purchase-price  and  pay  an  additional 
sum  down.  {Moody  v.  Smith,  70  N. Y.  598 ;  Worrall  v.  Munriy 
6  id.  229.)  The  plaintiff  acted  up6n  this  proposition,  which  was 
never  withdrawn,  attended  at  the  time  and  place  specified 
prepared  to  accept  and  perfonn  it,  and  gave  notice  that  he 
elected  to  accept  that  branch  of  the  option  wliich  provided 
for  an  extension  of  sixty  days.  It  was  claimed  in  behalf  of 
the  defendant  that  in  no  event  did  the  option  permit  an 
extension  of  more  tlian  thirty  days.  She  was  not  present, 
but  she  was  represented  by  two  agents,  neither  of  whom  was 
empowered  to  sign  an  extension  for  sixty  days,  or  had  any 
evidence  of  his  authority  to  act  for  the  defendant  in  any  respect 
We  agree  with  the  learned  trial  judge  in  his  conclusion  that, 
under  these  circumstances,  "the  plaintiff  had  a  right  to  bo 
reasonably  satisfied  as  to  the  authority  of  any  person  who 
claimed  to  act  as  the  agent  of  the  defendant  before  paying  the 
said  ten  thou^nd  dollars"  and  that  "as  it  was  agreed  between 
the  parties  that  there  should  be  an  extension,  the  plaintiff  was 
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entitled  to  a  reasonable  time  within  which  to  perform  the 
original  agreement  if  the  parties  honestly  and  in  good  faith 
differed  as  to  the  length  of  the  extension."  We  think,  how- 
ever, that  these  conclusions,  together  with  the'facts  found  by 
the  trial  judge,  did  not  justify  his  refusal  to  find,  as  requested, 
that  "the  defendant  could  not  termiuite  the  rights  of  the 
plaintiff  by  a  tender  of  the  deed  made  at  the  time  and  place 
mentioned  in  the  contract,  after  what  had  passed  in  reference 
to  an  extension." 

The  plaintiff  was  not  in  default.  By  the  invitation  of  the 
defendant  he  attended,  through  his  agent,  to  modify,  not  to 
perform  the  agreement.  He  accepted  the  modification  pro- 
posed by  the  defendant,  as  he  understood  it,  so  far  as,  under 
the  circumstances,  he  was  able  prudently  to  do  so.  He  offered 
to  pay  the  ten  thousand  dollars  at  the  time  and  place  required 
by  the  option  to  the  person  entitled  to  it,  but  she  was  not  there 
to  receive  it.  He  •  offered  to  pay  it  to  the  gentleman  who 
claimed  to  be  her  agent,  if  he  would  produce  evidence  of  his 
authority  to  receive  it,  but  such  evidence  was  not  produced. 
There  was  no  one  present  who  was  authorized  by  her  to  sign 
an  extension  for  sixty  days,  and  although  she  had  verbally 
authorized  one  who  was  there  to  sign  an  extension  for  thirty 
days,  there  was  no  e\ndence  of  the  fact  except  his  assertion. 
The  option  was  not  witlidra%vn  but  was  recognized  by  the 
defendant  as  still  in  force. 

The  plaintiff,  as  the  trial  court  held,  had  the  right  to  be 
reasonably  satisfied  as  to  the  authority  of  the  assumed  agent 
and  he  also  had  the  right  to  insist  upon  an  extension  in  writing, 
properly  signed,  before  he  paid  over  the  money.  (Marvin  v. 
Wilier,  52  N.  Y.  270 ;  Biee  v.  Peiimsnlar  Club,  52  Mich. 
87;  Mechem's  Agency,  §§  276,  290;  Dunlap's  Paley  on 
Agency,  346.)  No  offer  was  made  in  behalf  of  the  defendant 
to  satisfy  the  plaintiff  as  to  the  question  of  authority  and  his 
right  to  an  extension  for  sixty  days,  under  any  circumstances, 
was  denied.  He  gave  notice  that  he  was  ready  to  pay  over 
the  ten  thousand  doUai's  at  any  time  that  the  defendant,  or 
some  one  who  could  justify    as    her    agent,  ap])lied  for  it 
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Assuming  that  he  was  riglit  in  his  position  that  the  extension 
waste  be  for  sixty  days,  what  more  should  he  have  done? 
Was  he  under  o])ligation  to  pay  the  money  and  run  the  risk, 
or  else  be  put  in  default^  Was  he  responsible  for  the  embar- 
rassment of  the  situation  i  AVas  it  not  the  duty  of  the  defen- 
dant,  either  to  be  at  the  place  appointed  in  the  city  where  she 
resided  or  to  have  an  agent  there  with  proof  of  his  authority, 
or  at  least,  when  the  (juestion  was  raised,  to  do  something  to 
satisfy  the  plaintiff  that  it  would  be  safe  for  him  to  pay  the 
money  i  Nothing  of  this  character  was  done,  but  on  the  other 
hand  Ithe  plaintiff  was  notified  that  the  contract  was  at  an  end, 
that  the  money  already  paid  thereon  was  forfeited  and  that 
he  would  not  be  recognized  as  having  any  further  rights.  On 
the  assumption  that  the  extension  was  to  be  for  sixty  days, 
who  was  in  default  or  who  was  next  called  u})on  to  act  at  the 
close  of  the  interview  on  September  1,  188G  i  The  plaintiff 
Btill  stood  within  the  lines  bounding  his  legal  rights,  whereas 
the  defendant  had  wrongfully  repudiated  lier  contract.  Having 
taken  an  untenable  position,  if  she  receded  therefrom,  she  was 
bound  to  notify  the  plaintiff.  (Selleck  v.  Talhnatu  87  N.  Y. 
106.) 

If,  after  this,  she  had  notified  him  when,  where  and  with 
whom  he  could  pei-f  orni  the  original  agreement,  or  complete  the 
modification  thereof,  prompt  action  would  have  been  required 
on  his  part  to  save  his  rights.  The  defendant,  however,  made 
no  effort  of  this  kind,  but  adhered  to  the  position  that  the 
plaintiff  had  no  rights  that  she  would  recognize.  Under  these 
circumstances  we  think  that  it  was  material  for  the  trial  court 
to  determine  whether  the  option  em])raced  an  extension  for 
sixty  days  or  only  for  thirty  days.  If  it  was  for  the  former 
period,  tlie  defendant  was  in  default,  because  at  the  time  and 
place  specified  for  the  ])erfomiance  of  the  original  agreement 
and  for  the  completion  of  the  modification  according  to  the 
option,  she  was  not  ])resent  and  was  not  represented  by  a 
agent  authorized  to  sign  an  extension  for  sixty  days.  The 
learned  trial  judge,  however,  found  that  it  was  not  material  to 
determine  whether  the  ])eriod  of  extension    was  to  be  for 
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tliirty  or  sixty  days  and  refused  to  find,  as  requested  by  the 
plaintiff,  that  it  was  to  be  for  sixty  days.  Wlien  the  finding 
and  the  refusal  to  find  are  construed  together,  it  must  be 
assumed  that  he  refused  so  to  find  because  it  was  immaterial. 
While  he  had  the  power  to  disbelieve  the  witnesses  for  the 
plaintiff,  he  had  no  power  to  hold  that  the  question  was 
immaterial  and  on  this  account  to  refuse  to  find  as  requested. 
As  we  have  held  that  the  question  was  material,  the  refusal, 
under  the  circumstances,  was  an  error  of  law,  even  if  the  fact 
was  not  conclusively  proved.  {James  v.  Cowhig^  82  N.  Y. 
449  ;  Code  Civ.  Pro.  §  093.)  But  the  defendant  clauns  that 
it  was  not  prejudicial  error  because,  even  according  to  the 
plaintiff's  theory  as  to  the  period  of  extension,  he  did  not 
tender  performance  in  time.  Tie  tried  to  make  a  tender  of 
the  amount  required  and  interest  on  the  sixtieth  day,  pur- 
suant to  previous  notice  to  the  defendant,  but  the  agent 
designated  by  her  was  not  present  at  the  place  she  had 
appointed  and  the  effort  was  thus  rendered  futile.  A  tender 
was  made  as  soon  as  practicable  thereafter,  but  not  until  the 
sixty  days  had  expired.  This  was  not  the  fault  of  the  plain- 
tiff, but  of  the  defendant,  and  for  this  reason  the  tender 
should  be  regarded  as  made  within  the  time  requii'ed.  {Duffy 
V.  O' Donovan,  46  X.  Y.  228;  HnhhfU  v.  Von  Svhoenmg,  49 
N.  Y.  320.)  Moreover,  after  the  defendant  had  ruptured 
all  relations  with  the  plaintiff  by  repudiating  her  contract  and 
declaring  that  all  his  rights  thereunder  had  been  forfeited, 
was  he  bound  to  make  any  tender  before  commencing  an 
action  for  specific  perfonnance?  We  do  not  think  that  it  was 
necessary  for  him  to  go  through  with  the  form  of  making  an 
offer  of  the  money  when  she  had  virtually  declared  that  she 
would  not  receive  it.  {ConiwM  v.  Haight,  21  N.  Y.  462; 
Jhimje  V.  Koop,  48  id.  225 ;  BJewett  v.  Balder,  58  id.  611 ; 
Lawrence  v.  Miller,  86  id.  131 ;  SelUck  v.  TaUma?i^  87  id. 
106;  Woohier  v.  /////,  93  id.  576;  SUnner  v.  Tinker,  34 
Barb.  333.)  When  the  final  tender  was  arranged  for,  the 
plaintiff  was  informed  that  it  would  be  useless,  as  the  defend- 
ant had  sold  the  property  and  was  not  in  a  position  to  give  a 
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deed.  The  tender  was  not  refused  because  not  made  within 
the  sixty  days,  but  because  the  contract  had  been  forfeited 
before  the  sixty  days  began  to  run.  {jyitffy  ^.  0^ Donovan^ 
46  K  Y.  223;  WlilU  v.  Dobson,  17  Grat.  202;  Brown  v. 
Eaton,  21  Minn.  409 ;  Mattochn  v.  Young,  06  Me.  459.) 

It  is  claimed  that  the  plaintiff  was  in  default  on  the  1st  of 
September,  1886,  because  he  was  not  present  in  person,  but 
appeared  through  agents,  wlio  did  not  produce  any  evidence 
of  their  authority  to  act  for  him.  This  claim  is  not  well 
founded,  because  the  defendant  did  not  question  the  authority 
of  those  who  claimed  to  represent  the  plaintiff.  If  she  had, 
non  constat  due  authority  would  have  been  sliown,  or  the 
plaintiff  would  have  been  called  in.  On  the  other  hand,  the 
power  of  those  who  assumed  to  represent  tlie  defendant  to 
the  extent  necessary  to  consummate  the  option,  was  distinctly 
challenged,  but  nothing  was  done  or  offered  to  be  done  to 
remove  the  objection. 

It  is  also  claimed  that  as  the  plaintiff  recognized  the  agency 
of  Mr.  Shaw  in  giving  the  option,  he  could  not  deny  such 
agency  when  the  time  for  accepting  the  option  arrived.  The 
plaintiff,  in  relying  upon  the  option,  ran  the  risk  of  Mr.  Shaw's 
authority  in  the  matter,  but  it  turned  out  that  he  had  been 
duly  authorized  to  offer  the  extension ;  but  at  the  time  speci- 
fied for  accepting  the  option,  it  is  distinctly  found  tliat  "  no 
one  was  present  whom  the  defendant  had  authorized  to  attend 
and  give  an  extension  of  sixty  days."  Mr.  Sliaw's  authority, 
therefore,  as  well  as  that  of  Mr.  Pierce,  fell  short  of  the 
requirements  of  the  situation,  and  the  defendant  was  conse- 
quently in  default,  provided  the  option  was  for  sixty  instead 
of  tliirty  days.  The  plaintiff  liad  the  right  at  the  time  and 
place  specified  to  give  notice  that  he  accepted  the  option  and 
was  ready  to  perform  it,  even  if  there  had  been  no  one  present, 
because  both  the  original  contract  and  the  option  fixed  the 
office  and  the  hour  where  the  fonner  was  to  be  performed  and 
the  latter  accepted.  AVliile  the  two  gentlemen  who  attended 
for  the  defendant  had  authority  to  act  for  her  to  a  certain 
extent,  it  was  inadequate,  as  they  at  the  time  declared,  to  per- 
SiCKELs— Vol.  LXXIII.        78 


618 


JSKWMAK  «.  IL  E.  11.  Co. 


[Mar., 


BUiiemcnt  of  an^. 


feet  the  oxt43n«oii   for  tlii'  ]>erioii  int^st^id  upon  by  plalntifi. 

If  lie  \vm  jnpitiiied  in  thus  iiit^isting,  lie  hatl  the  ri^ht  to  say,  aa 
it  wiiri  provtd  th^it  he  did  t^ay,  to  Mr.  8haw  ;  ''We  won't  take 
an  uxtun^iun  signed  hy  you  t>r  iln  IMeretij  but  we  will  take 
one  eigned  by  Mit^  Pinckney," 

After  earrfuUy  exarniuing  the  variuns  groinids*  npon  which 
the  learned  eounsel  for  tlie  re.spimdent  hii!^  nrgt^d  U5  to  nftina 
the  judgment,  we  arc  of  the  opinion  tliat  it  tsliouid  Im?  reversed 
and  a  new  trial  granted,  with  cotits  to  abide  event. 

All  riinenr,  exce]^t  IIaujeit,  J„  disneiiting. 

Judu^ojent  revci-jscd. 
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David  Ni=;w>[an,  Ilespondeiit,  r.  Tnic  Metropolitan  Elktatkd 
Kai[*way  Company,  et  al.  Appellanfis, 

Tlie  prttvisioiiH  of  the  linpid  Tmiisit  Art  {^  SO,  Clmp.  *10fi,  Lan^sof  1875):iuil 
tliL'  Gt'iH*rul  UiinnnuJ  A  ft  (t'hrtp.  140.  ]>uws  of  it^Oil)  detlunng  Hmt  cijm^ 
na^>rii.iner^  of  uppraisiil  stitiU  uot^  in  dotermiDiiig  the  iiiuount  of  com- 
pL^nsjitimi  to  \w  nwiUt  to  parties  imiiiu^  or  mtrreitltHl  in  property  acquired 
for  tlit"  I'ODsl ruction  and  operation  of  railways  by  corponitioas  orgHniwMl 
uiifler  them  *  aiak^  any  allowance  or  detiuetioa  on  »reonut  of  any  real 
or  supposed  IwnetUs  wliieh  tUe  parn  ju  iniftesi  may  derive  from  iJie 
contitructioimf  the  pmpo>^d  railroad/'  apply  sinipJy  Ivi  the  lajid  iictuallf 
taken.  Whatever  land  in  laken  must  be  pnid  for  at  Ua  fnil  markt't 
valut;,  with  aodcduetion.  although  Hit  rcinaiudcr  of  the  laud  owner'a 
property  may  he  largely  ruhauci^d  in  value  by  the  operatiim  of  Xlm 
ndlrnnd. 

In  euntiidering,  tiow^evcr,  the  qnefition  of  damages  to  the  remaJiider  itie 
tximndsmoners  nuist  couBider  the  effe<t  of  the  road  upon  the  whoJp  (if 
tlnit  remainder,  ilH  JidviiUtsi^cH  and  lUsadvauhigeH,  iM.*nerilJS  ami  injurit% 
and  if  the  ri^mill  Is  henetk'ial  there  in  no  damage  nnd  noihiEi^  can  be 
awarde<l. 

TVhiU^  the  eastMuent^,  which  the  owjieisof  land  abutting'  upon  public  strwtt 
have  therein,  are  interests  in  rcul  t^tat^?  and  const  it  ule  propt-rty,  m  e«d- 
jUHting  their  value  when  taken  by  a  railroiid  eomji:\ay  under  said  acta, 
they  tanno!  be  eotisliiered  as  property  sepanite  and  rhsttuet  from  llif  Imid 
to  whieh  they  uve  nppurtenatit,  and  the  riirht  of  the  pmperty  owner  lo 
(rjm  pen  SB  lion  i.s  ujeaanreil.  not  by  The  valne  of  the  easeaieuts  se|iarate 
from  his  land^  but  by  the  damages  which  the  laud  sustains  because  of  the 
loss  of  the  eas(MTientH. 

In  estiniathig  the  damages,  there  fort-,  for  the  taking-  aw^ay  or  interfering 
with  such  easements^  the  beiiellts*  tlie  abulHng  prti^jcrty  receives  frotn 
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the  operations  of  the  railroad  are  to  be  taken  into  consideration  as  well 
as  the  loss  or  damage  because  of  the  interference  with  the  easements. 
An  action  to  recover  damages,  to  plaintiff's  leasehold  interest  in  property 
abutting  upon  certain  streets  in  the  city  of  New  York  because  of  inter- 
ference with  his  easements  in  said  streets  by  the  construction  and  opera- 
tion of  the  M.  railway  was  tried  on  the  assumption  that  said  structure 
caused  a  permanent  impairment  of  the  easements.  By  the  act  of  187^ 
(§  3,  Chap.  585,  Laws  of  1872)  the  above  provisions  of  the  Qeneral  Rail- 
road act  are  made  applicable  to  the  G.  E.  R.  R.  Co.  to  whose  rights  the 
M.  R.  Co.  has  succeeded.  Evidence  was  given  tending  to  show  that  while 
the  upper  parts  of  the  building  on  the  premises  had  been  made  less  desira- 
ble for  the  purpose  for  which  they  were  used,  i.  e.,  as  dwellings,  by  reason 
of  the  defendants'  structure,  and  in  consequence  thereof  the  rents  had 
fallen,  the  first  floor,  used  as  a  restaurant,  had  become  more  desirable 
for  business  purposes  and  greatly  enhanced  in  rental  value.  The  court 
charged  that  in  estimating  the  damages  to  plaintiff's  leasehold  interests 
caused  by  defendants'  interference  with  the  easements  appurtenant  to 
the  premises,  the  jury  had  no  right  to  take  into  consideration  any  bene 
fits  to  the  premises,  *'  which  have  arisen  by  the  construction  of  the  road 
as  shown  by  the  evidence."    Held,  error. 

(Argued  January  29,  1890 ;  decided  March  4,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
CSourt  in  the  first  judicial  department,  entered  upon  an  order 
made  June  18,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiflf  entered  upon  a  verdict,  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

At  the  commencement  of  this  action  the  plaintiff  held  a 
lease  of  property  situated  upon  the  northwest  corner  of  Church 
and  Rector  streets  in  the  city  of  New  York.  The  lease  bore 
date  May  1,  1877,  and  was  for  the  term  of  fifteen  years,  with 
a  right  of  renewal  for  an  additional  term  of  ten  years.  Upon 
the  property  there  was  a  brick  building  five  stories  in  height, 
the  first  floor  of  which  was  used  as  a  restaurant,  and  the  other 
floors  for  dwellings. 

The  Metropolitan  Elevated  Railway  was  constructed  through 
Church  street  in  front  of  said  premises,  and  in  Rector  street 
there  had  been  erected  by  the  defendants  a  station  from  which 
a  covered  platform  ran  to  Greenwich  street  and  there  con- 
nected with  the  Ninth  avenue  elevated  road. 
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The  plaintiff  claimed  in  his  complaint  that  the  defendants* 
structure  interfered  with  the  ingress  and  egress  to  and  from 
his  premises,  and  also  impaired  the  circulation  of  light  and  air 
from  tlie  street  to  his  building,  and  deprived  him  of  its  cus- 
tomary and  lawful  use,  and  greatly  reduced  its  value  to  him 
aj^  lessee. 

It  was  admitted  that  the  action  was  brought  and  tried  as  one 
to  recover  in  one  sum  the  whole  damage  sustained  and  to  be 
sustained  from  the  depreciation  of  the  plaintiff's  estate,  on  the 
assumption  that  the  defendants'  structure  caused  a  permanent 
impairment  of  the  easements  in  the  street  for  light,  air  and  access. 

The  court,  having  charged  the  jury  that  "  the  damages  to 
plaintiff's  leasehold  was  to  be  measured  by  the  depreciation  of 
rents  caused  by  defendants'  structure,  in  depriving  the  prem- 
ises of  the  accustomed  light,  air  and  egress  which  it  had  before 
said  structure  was  placed  thereon,"  and  that  in  considering 
^\^  question  of  damages  '^  the  fact  that  real  estate  had  arisen 
generally  in  that  district  of  the  city  did  not  relieve  the  rail- 
road company  from  the  element  of  damage,"  was  requested 
by  the  defendants  to  charge  as  follows :  "  That  in  estimating 
the  damages  to  the  leasehold  interest  in  this  plaintiff  caused  by 
the  interference  by  the  defendants  with  the  light,  air  and 
access  appurtenant  to  tlie  premises,  the  jury  may  take  into 
consideration  any  benefits  peculiar  to  liis  house  which  have 
arisen  by  the  construction  of  the  road  as  shown  by  the  evi- 
dence." To  this  the  court  replied  :  "  That  I  refuse  to  charge. 
On  the  contrary  the  jury  have  no  right  to  take  any  such  fact 
into  consideration." 

The  defendants  gave  evidence  tending  to  show,  and  from 
which  the  jury  might  have  found,  that  while  the  tipper  parts 
of  the  building  had  been  made  less  desirable  for  dwellings  by 
reason  of  the  erection  of  the  defendants'  structure,  and  in  con- 
sequence thereof  the  rents  had  fallen,  the  location  of  the 
station  in  Rector  street  had,  from  the  greater  number  of 
people  reftortiiig  there*  caiLsed  the  first  or  store  floor  of  the 
binlfiin^  tn  Iweomo  tnorc  dohinilvle  for  buMoees  purposefii,  nod 
greatly  euljuiK-ecl  in  ivtitnl  value. 
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JvUen  T.  Dames  and  W.  Bourke  Cochran  for  appellant. 
The  court  erroneously  interpreted  the  description  in  plaintiff  a 
lease  as  including  one-half  the  land  forming  the  bed  of  Rector 
street.  (3  Kent's  Comm.  433 ;  Lee  v.  Lee^  27  Hun,  2 ;  Bab- 
cock  V.  Utter^  1  Abb.  Ct.  App.  Dec.  27 ;  Sihley  v.  Ilolden^  10; 
Pick.  249 )  K  aF.  Ins.  Co,  v.  Steveiis,  87  N.  Y.  287 ;  Jach 
son  V.  Hathaway^  15  Johns.  447 ;  English  v.  Brennam.^  60 
N.  Y.  609 ;  Bank  of  Buffalo  v.  Nichols,  64  id.  65 ;  4  Hill, 
369 ;  20  Wend.  149 ;  Feering  v.  Irwin,  4  Daly,  385,  389  ; 
PaUm  V.  iT.  F.  i::  R.  R.  Co.,  3  Abb.  [N.  C]  306,  342,  345 ;. 
Anderson  v.  James,  4  Robt.  35  ;  6  Alb.  L.  J.  166 ;  Ahend/ixjth 
V.  M,  li.  Co.,  19  J.  &  S.  280 ;  Buriank  v.  Fay,  65  N.  T.  67 ; 
Felton  V.  Simpson,  11  Iredell,  84.)  The  court  erred  in  refus- 
ing to  charge  that  in  estimating  the  damages  to  plaintiffs, 
leasehold  interest,  caused  by  defendant's  interference  with  the 
light,  air  and  access,  the  jury  might  take  into  consideration 
any  benefits  pecuhar  to  plaintiffs  premises,  which  had  arisen 
by  the  construction  of  the  road,  as  shown  by  the  evidence. 
(Laws  of  1850,  chap.  140,  §  16 ;  Laws  of  1872,  chap.  885,  §  3 ; 
Laws  of  1875,  chap.  606,  §  20 ;  /n  re  K  Y.  E.  B.  R.  Co.,  70 
N.  Y.  327 ;  In  re  Gilbert,  70  id.  361 ;  Story  v.  L.  R.  Co.,  90 
id.  122 ;  Rexfm^d  v.  Knight,  15  Barb.  627 ;  Belts  v.  City  of 
Williamsburgh,  Id.  252 ;  Granger  v.  City  of  Syra^yuse,  38 
How.  Pr.  308 ;  Genet  v.  City  of  Brooklyn,  99  N.  Y.  296  ; 
Lewis  on  Eminent  Domain,  ^§  14,  52,  471 ;  Dnicker  v.  E.  R. 
R.  Co.,  106  N.  Y.  157,  163,  164 ;  Gould  v.  //.  R.  R.  R.  Co., 
6  id.  558  ;  C.  R.  Co.  v.  Payne,  16  Barb.  273 ;  A.  R.  Co.  v. 
Lansing,  Id.  6S ;  (^ooley  on  Const.  Lim.,  565  ;  Setzler  v.  R,  R. 
Co.,  112  Penn.  56,  65;  Ba?igor  v.  McComb,  60  Me.  290; 
Meacham  v.  F.  Co.,  4  Cush.  291 ;  jVicholsan  v.  R.  R.  Co.,  22- 
Conn.  74 ;  Adams  v.  7?.  R.  Co.,  57  Vt.  240  ;  Paducah  v. 
StmmU,  12  Ileisk.  [Teun.J  1 ;  Adden  v.  R.  R.  Co.,  55  N.  H.. 
413;  Raleigh  v.  Wick^,  74  N.  C.  220;  Javvb  v.  City  of 
Louisville,  9  Dana,  114 ;  Shipley  v.  R.  R.  Co.,  34  Md.  386  ; 
Fremont  v.  Whalefi,  11  Neb.  585  ;  Page  v.  C,  etc.,  R.  R.  Co., 
70  111.  324;  Bupuis  v.  R.  Co.,  115  id.  100;  Chicago  Co.  v. 
Blake,  116  id.  163  ;  Mc Reynolds  v.  R.  Co.,  Id.  152  ;  0.  C.  R. 
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i?.  Co,  V.  Watty  3  Oregon,  91 ;  Cleveland  v.  P.  li.  B.  Co.,  r. 
Ball  5  O.  St.  5>^0;  .1,  i?.  ^,  Op,  v,  Lanmng,  16  Barb.  68 ; 
7:  cf?  /?.  yi\  L\  Co.  V.  i;/YS  13  id.  IfiO;  ffmdermn  v,  3".  TT 
t'.  t&  //.  ^.  /*•.  B.  Co,,  rs  N.  Y,  423 ;  In  re  IL  R.  R,  Co.^ 
56  Barb.  456 ;  .r,  Y.  C  R.  R.  Co,,  v.  JmJge,  15  Hun,  63 ; 

y.  i\  t,  ik  in  R,  /?.  07,  V.  //a^K/i,  2i>  ki  1 ;  3^  r;,  z.  ^  <fe 

ir.  7?.  R.  Ok,  4t*  i(L  531) ;  Lahr  Case,  104  N,  Y.  21)5,  296 ; 

WilliamHV,  IV.  r,  a  R.  R.  Ok,  16  id.  D7 ;  Drak^  v.  IT.  R. 
R.  R, '  Co.,  7  Bfirb.  m^  ;  I^w^  of  1882,  dmp.  303 ;  Uwa 
of  18T5,  chap.  i\()\S\  Green  v.  iVm^,  6  Pet.  291;  Elmm- 
ffoif  V.  T^/yMr,  H»  Wlieat,  150;  Condensed  Rep.  U.  S.  46,) 
The  court  erred  in  allowing  tlie  jury  to  include  in  their  verdict, 
which  \Ki\^  to  l>e  for  an  amount  sufficient  to  eo  in  pen  sate  plain- 
tiff for  the  depreciation  in  value  of  \im  interest  in  the  premises, 
tJie  amount  also  of  any  rents  he  may  liave  lost.    (19  J.&S.  450.) 

JtimeA  31  Smith  and  Ih^h'^  aS'/?//^/^  for  respondent.  If  the 
exception  as  to  the  election  of  defendants  as  to  damage®  had 
been  tenable^  it  waa  Rubsequentlv  waivt^l,  [Lahr  v.  M,  R.  R. 
Co.^  104  X.  Y.  204.)  ^\^liere  laud  is  bounded  on  a  street,  it 
carries  the  ownerb^hip  to  the  eetiter  of  the  Btreet,  Rubject  to  the 
easement  in  favor  of  the  public.  The  plain tifFs  lease  gav© 
him  all  the  rit^ht^  the  owner  possessed  durin*^  it^  eon ti nuance, 
(B^s^r'Il  V.  JV.  K  a  R.  R,  (*fK,  23  N.  Y.  61  ;  Pernn  v,  X, 
Y.  a  R.  /?.  Co.,  36  id.  im;  IMtnham  s\  Wmiams,Z7  \A. 
251.)  Plaintiff  was  entitled  to  have  tlie  street  kept  open  and 
continued  as  a  public  street  for  the  benefit  of  bis  abutting 
projierty.  {N.  Y,  E,  R.  R.  Co,,  90  N.  Y.  122;  Lahr  r,  3L 
R.  IL  Co,,  104  id.  ii68.)  The  evidence  as  to  the  l>enetit  caiii^d 
by  the  erecti<:in  of  the  road  was  properly  excluded.  (Laws  of 
1^75,  chap.  606,  §  20.)  The  exception  to  tlie  ruling  of  the 
court,  or  the  motion  to  dismiss  the  complaint,  cannot  be  sus- 
tained. (Ij'dtmd  V,  iljr.  /?.  R.  Ok,  2o  J.  &  8,  455 ;  Siorf/  v. 
.V.  Y  K  R.  R.  Co,,U)  N.  Y.  122  ;  La/irv,  M.  E  R.  R,  Ok, 
104  Id,  26 S.)  If  on  review  of  the  whole  caee  it  should  appear 
that  some  technical  error  stiould  be  discovered,  the  judgment 
should  not  he  diBturbetl.     Tlie  charge  of  the  court  to  the  jury 
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was  as  favorable  for  tlie  defendants  as  tlie  facts  would  justify. 
{aadwell  V.  K  J.  S,  Co.,  47  N.  Y.  286.)  If  all  the  evidence 
as  to  the  *'  opinimis "  of  the  witness  is  eliminated  from  the 
record,  the  facts  proved  are  sufficient  to  sustain  the  verdict  of 
the  jury.  {McGean  v.  M,  li.  Co,,  117  N.  Y.  219  ;  Sloccmttch 
V.  O.  M,  Ins,  Co.y  108  id.  62.)  The  objections  and  exceptions 
taken  by  defendants  are  too  general  to  be  available.  They  do 
not  specify  the  ground  of  objection.  In  order  to  be  available 
they  must  be  specific.  {Bfrgnuai  v.  Janes,  94:  X.  Y.  51 ; 
I^nneyer  v.  Tumquist,  85  id.  516;  WanI  \.  Kiljyatricky  Id. 
413;  Tmmer  v.  City  of  Newhurgh,  KU)  id.  801.) 

Brown,  J.  The  basis  of  the  court's  refusal  to  charge  as 
requested  is  to  be  found  in  the  Rapid  Transit  Act  (chap.  600, 
I^ws  1875,  §  20)  and  in  the  General  Railroad  I^aw  (chap.  140, 
T^ws  1850,  §  16)  which  by  section  3,  chapter  885,  Laws  of  1872, 
was  made  applicable  to  the  Gilbert  Elevated  Railroad  Company 
to  whose  rights  the  Metropolitan  railroad  company  succeeded. 

These  laws  provide  that  commissioners  of  appraisal  shall 
not,  in  determining  the  amount  of  compensation  to  be  made 
to  parties  owning  or  interested  in  property  acquired  for  the 
construction  and  operation  of  railways  fonned  thereunder, 
**  make  any  allowance  or  deduction  on  account  of  any  real  or 
Rupposed  benefits  which  the  party  in  interest  may  derive  from 
the  construction  of  the  proposed  railroad." 

Wliat  is  the  true  meaning  of  this  provision  and  how  far  it 
is  applicable  to  a  case  of  the  character  w^e  are  considering,  is 
a  question  we  are  to  determine  upon  this  appeal. 

The  principle  upon  which  compenwition  is  to  be  made  to 
the  owner  of  lands  taken  by  proceedings  under  the  Gene- 
i"al  Railroad  Law  has  been  frecpiently  (?(msidered  by  the  courts 
of  this  state  and  the  rule  is  now  esta])lished  that  such  owner 
is  to  receive,  first,  the  full  value  of  the  land  taken,  and, 
second,  where  a  part  only  of  land  is  taken,  a  fair  and  adequate 
compensation  for  all  injury  to  the  residue  sustained  or  to  be 
sustained  by  the  construction  and  operation  of  the  railroad. 
{T  <&  B.  li.  R.  Co.  V.  Lee,  13  Barb.  169 ;  In  re  C.  cfe  S.  V. 
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govern  and  control  awards  made  under  the  Rapid  Transit  Aot. 
The  last  named  act  confers  upon  corporations  formed  there- 
under, the  power  to  acquire  property  for  railroad  purposes, 
and  the  statutory  proceedings  prescribed  are  substantially  the 
same  as  those  under  the  General  Railroad  Act  and  no  reason 
is  apparent  why  the  same  rule  should  not  apply  to  proceed- 
ings under  both  acts. 

This  court  has  decided  that  owners  of  land  abutting  upon 
public  streets  have  easements  therein  for  ingress  and  egress 
to  and  from  their  preaises,  and  for  the  free  circulation  of 
light  and  air  to  their  property  which  easements  are  interests 
in  real  estate,  and  constitute  property  within  the  meaning  of 
that  term  as  used  in  the  Constitution. 

The  easement  is  the  property  taken  by  the  railroad  com- 
pany. But  in  estimating  its  value  it  is  impossible  to  consider 
it  as  a  piece  of  property,  separate  and  distinct  from  the  land 
to  which  it  is  appurtenant,  and  the  right  of  tli?  property 
owner  to  compensation  is  measured,  not  by  the  value  of  tlie 
easement  in  the  street  separate  from  his  abutting  property, 
but  by  the  damages  which  the  abutting  property  sustains  as  a 
i-esult  or  consequence  of  the  loss  of  the  easement. 

It  follows  that  in  making  an  award  to  a  party  situated  as 
the  plaintiff  was  with  reference  to  the  defendants'  railroad, 
there  would  be  no  compensation  for  property  taken  beyond  a 
nominal  sum,  and  that  his  right  to  recover  would  rest  chiefly 
upon  proof  of  consequential  damages. 

An  estimate  of  such  damages  as  I  have  already  shown, 
involves  an  inquiry  into  the  effect  of  the  railroad  upon  the 
whole  property  and  a  consideration  of  all  its  advantages  and 
disadvantages.  If  the  rental  value  of  the  whole  building  was 
shown  to  have  been  diminished  there  was  injury  for  which 
plaintiff  was  entitled  to  recover,  but  if  the  diminished  rental 
value  of  the  upper  flooi^s  was  equal  or  overcome  by  increased 
rental  value  in  the  store  then  there  was  no  injury  and  no  basis 
for  a  recovery  of  substantial  damages  against  the  defendants. 

While  the  precise  question  presented  by  the  exception  in 
this  case  has  not  heretofore  been  decided  in  this  court  it  is  cov- 
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©red  by  the  decisions  under  the  General  Railroad  Law  which 
have  been  cited,  and  the  rule  established  by  those  deciaons 
lias  recently  been  applied  in  the  second  judicial  department  to 
the  case  of  an  elevated  railroad.  {In  re  Brooklyn  Elevated 
Ji,  Co,  V.  Phillips,  28  State  Reporter  627.) 

That  case  was  an  appeal  by  property  owners  from  an  award 
of  nominal  damages  in  proceedings  by  an  elevated  railroad 
company  to  condemn  an  easement  in  a  street.  The  court  said : 
*'The  inquiry  necessarily  takes  in  the  advantages  from  the 
railroad  when  the  extent  of  the  injury  is  to  be  based  upon  the 
di  munition  of  value  by  reason  of  its  construction.  The 
basis  of  appraisement  must  then  be  the  difference  in  vahie 
between  the  abutting  house  before  the  constniction  of  tlie 
railroad  and  afterward." 

In  DrucJcer  v.  Manhattan  li.  Co,  (106  K  Y.  157),  this 
court  held  admissible  evidence  offered  by  the  property  owner 
that  trade  and  business  had  fallen  off  in  the  street  since  the 
erection  of  the  railroad,  and  that  property  was  for  that  reason 
diminished  in  value.  If  such  evidence  is  competent  to  sustain 
a  recovery  it  is  difficult  to  see  why  it  is  not  competent  for  the 
i-ailroad  company  to  show  that  the  effect  of  the  road  has  been 
to  cause  an  increase  in  business,  and  hence  an  enhancement  of 
the  value  in  abutting  property. 

The  question  whether,  in  awarding  damages  flowing  from 
tlie  construction  of  a  railroad,  its  injurious  effect  upon  a  part 
of  a  residue  of  a  tract  of  land  could  alone  be  considered,  has 
been  expressly  decided  in  IlHnois.  {Page  v.  Chicago  li.  P. 
Co.,  70  111.  324.) 

That  case  was  an  assessment  of  damages  for  a  right  of  way 
across  a  tract  of  forty  acres  of  land.  Compensation  was  awarded 
for  the  part  taken,  but  the  evidence  sliowing  that  the  residue  of 
the  tract  would  be  enhanced  in  value  by  the  construction  and 
operation  of  the  road,  no  consequential  dan^ages  were  allowed  to 
the  land  owner.  The  owner  claimed  that  a  strip  of  land  next  to 
the  railroad  was  lessened  in  value  by  the  proximity  of  the  road. 

The  constitutional  provision  in  Illinois  relating  to  the  taking 
of  property  for  public  use  is  the  same  as  our  own,  and  the 
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statute  linder  which  the  assessment  was  made  provided  that 
benefits  should  not  be  set  off  against  or  deducted  from 
compensation. 

The  award  was  sustained  on  appeal,  the  court  holding  "that 
it  was  not  the  damages  to  a  strip  lying  wathin  a  limited  num- 
ber of  feet  of  the  road-bed  that  the  jury  were  required  to 
assess^  but  the  damages,  if  any,  to  the  entire  tract.  That  the 
effect  of  the  road  upon  a  part  of  the  tract  was  not  to  be  con- 
sidered, but  upon  the  whole  tract.  "  This,"  the  court  said,  "  is 
not  deducting  benefits  from  damages,  but  it  is  ascertaining 
whether  there  be  damages  or  not.'*  To  the  same  effect  is  the 
case  of  Oregon  Central  B.  li.  Co.  v.  Wait  (3  Oreg.  91). 

The  statutes  we  liave  considered  are  founded  upon  the  pro- 
vision of  the  Constitution  forbidding  the  taking  of  private 
property  for  public  purposes  without  just  compensation.  Their 
purpose  is  to  do  exact  and  equal  justice  among  all  citizens  of 
the  state,  and  to  award  to  everyone  full  and  fair  compensation 
for  all  property  taken  for  public  use  or  injured  by  the  erection 
of  public  improvements. 

The  rule  established  by  the  courts  and  prevailing  under  the 
General  Eailroad  Law  accomplishes  in  a  broad  and  liberal 
manner  that  object. 

The  meaning  of  the  expression  "  just  compensation  "  has 
not  been  limited  to  the  value  of  property  actually  taken,  but 
has  been  held  to  include  all  consequential  injuries  which  the 
land  owner  may  sustain  by  reason  of  depreciation  of  value  in 
the  residue  of  the  property,  by  reason  of  the  taking  of  a  part 
and  the  construction  thereon  of  the  public  improvement. 

This  rule  affords  full  indemnity  to  the  property  owner,  and 
leaves  him  in  as  good  condition  as  he  was  before  the  construc- 
tion of  the  road.  And  this  is  all  tliat  any  citizen  has  a  right 
to  ask. 

If  the  rule  which  the  court  held  in  this  case  is  to  govern 
awards  made  against  railroad  companies  whose  structures  are 
erected  in  the  public  streets  under  public  authority,  when  no 
land  is  taken,  and  the  compensation  is  confined  to  injuries  sus- 
tained by  abutting  property,  the  companies  will  be  compelled 
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in  many  instances  to  pay  where  no  injury  has  been  done,  and 
parties  will  recover  who  have  sustained  no  loss.  Such  a  rule 
has  not  yet  received  judicial  sanction. 

The  increase  of  value  resulting  from  the  growth  of  public 
improvements,  the  construction  of  railroads  and  improved  means 
of  transit  accrues  to  the  public  benefit  generally,  and  the  gen- 
eral appreciation  of  property  consequent  upon  such  improve- 
ments belongs  to  the  property  owner  and  the  railroad  company 
are  not  entitled  to  the  consideration  of  that  element  in  the 
ascertainment  of  the  compensation  it  must  pay  to  the  abutting 
proprietor.  But  the  special  and  peculiar  advantages  which 
property  receives  from  the  construction  and  operation  of  the 
road,  and  the  location  of  the  stations  are  elements  which  enter 
Iftrgely  into  the  inquiry  whether  tliere  is  injur}'  or  not,  and 
the  jury  must  rtuisitler  tliciii  iinil  givo  to  theni  thiL*  weight  in 
their  vei*diet. 

Botweeii  tills  rule  and  the  statutorj^  provision  quoted  there 
is  no  eonfliet. 

The  property  owner  will  in  every  instance  receive  the  *'  just 
c<)nipea«itiou^'  which  tlie  (.'onstitiition  venires  to  him  for  liiis 
property  wliieh  i&t  taken  or  injured  by  the  railroad,  and  tlie 
corporation  will  l>e  eon  i  pel  led  to  pay  >vhatever  damages  result 
f  ri>m  the  erection  of  their  fitnicture^  and  the  construction  i*f 
the  nmd. 

Our  eouchiMon  m  that  the  defendant  was  entirleil  to  the 
instruction  re<i nested,  and  the  exception  to  its  refussal  was  well 
taken* 

The  judgment  shonld  be  reversefl  and  a  nv\v  trial  granteil, 
with  eoi^tB  to  abide  tlie  event. 

Allconeur;  Fpllett,  Vh.  -T,,  in  result. 

J 11  dgl  uen  t  re versetl , 
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Charles  W.   Mather,   Appellant,  ^^  The   Eureka  Mower 
Company,  Respondent. 

Where  a  stockholder  of  a  corporation  becomes  an  officer  thereof , assumes  the 
duties  of  the  office  and  performs  them  without  any  agreement  or  provision 
for  compensation,  the  presumption,  in  view  of  his  relation  and  interest, 
may  properly  arise  that  he  intends  to  perform  the  services  gratuitously. 

In  an  action  to  recover  for  services  as  treasurer  of  a  corporation  it  appeared 
that  plaintiff  was  a  stockholder  of  the  corporation  and  was  a  member  of 
a  banking  firm,  the  other  member  of  which  was  also  a  stockholder  and 
trustee  which  firm  it  was  understood  should  have  the  banking  busi- 
ness of  the  corporation.  It  also  appeared  that  a  by-law  of  defendant 
empowered  its  board  of  trustees  to  fix  the  compensation  of  its  officers, 
and  while  that  of  the  secretary  was  so  fixed  no  compensation  was  desig- 
nated or  provided  for  the  treasurer.  Held,  the  evidence  warranted  the 
finding  that  there  was  no  agreement  express  or  implied  to  support 
plaintiff's  claim  and  that  the  action  was  not  maintamable. 

Smith  V.  L.  T.  R,  R.  Co,  (102  N.  Y.  190),  distinguished. 

It  seems  that  after  a  party  has  declined  to  produce  books  and  papers  duly 
called  for  by  the  opposite  party,  thus  compelling  the  ;latter  to  resort  to 
secondary  evidence  of  their  contents,  he  will  not  be  permitted  to  intro- 
duce them  in  evidence  in  his  own  behalf,  to  meet  such  secondary  evi- 
dence or  to  give  oral  evidence  for  that  purpose. 

Mem.  of  decision  below,  44  Hun,  883. 

(Argued  February  24,  1890  ;  decided  March  11,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court   in  the   fourth   judicial   department  entered  upon  an 
order  made  January  11,  1887,  which  affinned  a  judgment  in« 
favor  of  defendant  entered  upon  a  report  of  a  referee. 

The  nature  of  the  action  and  the  facts  are  suflSciently  stated 
in  the  opinion. 

John  W,  Boyle  for  appellant.  The  plaintiff  is  entitled  to 
recover  upon  the  express  promise  alleged'  and  claimed  to  have 
been  made  by  defendant's  president  and  certain  trustees,  to 
pay  plaintiff  what  his  services  were  worth,  and  for  his  dis- 
bursements for  clerk  hire  and  expenses,  and  upon  qucmtum 
meruit  {Smith  v.  Z.  Z  Ji.  R.  Co.,  102  N.  Y.  190 ;  Gardner 
V.  Gar  due?',  19  Wkly.  Dig.  249.)  There  is  no  evidence  in  the 
case  which  will  sustain  or  justify  the  finding  that  plaintiff's 
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Bervices  were  intended  to  be  gratuitous.  {Smith  v.  Z.  I.  JR. 
JS.  Co.,  102  N.  Y.  190.)  The  court  erred  in  holding  that, 
under  the  circumstances  of  this  case,  the  plaintiflF,  being  a 
Btpckholder  of  defendant's  corporation,  cannot  recover  for  his 
personal  services  as  treasurer,  in  the  absence  of  a  by-law  attach- 
ing a  salary  to  the  office,  or  some  action  of  the  ti-ustees  pro- 
viding for  his  compensation.  {Hooper  v.  K  Baiik,  30  N.  Y. 
83-86.)  The  court  erred  in  allowing  defendant  to  contradict 
by  oral  testimony  the  evidence  given  on  behalf  of  plaintiff, 
and  to  show  orally  the  contents  of  some  of  the  books  and 
papers  which  defendant  had  refused  to  produce.  {Piatt  v. 
PlaU,  58  K  Y.  649;  Tyng  v.  T.  S  S.  <&  T.  ife  JS.  Co.,  1 
Hun,  161.)  The  referee  erred  in  finding  that  the  personal 
services  of  tlie  plaintiff  were  intended  to  be  gratuitous,  and 
were  performed  by  him  without  expectation  on  liis  part,  and 
without  agreement  or  understanding  on  the  part  of  defendant 
that  he  should  receive  any  compensation  therefor.  {Mason  v. 
Lord,  40  N.  Y.  476,  484 ;  Beck  v.  Sheldon,  48  id.  365.) 

Coohinhum  cfe  Sh/^rttian  for  respondents.  The  general 
presumption  is  that  officers  of  corporations,  who  are  stock- 
holders, serve  without  compensation.  {Kilpatri<!Tc  v.  P.  F,  B. 
Co,,  49  Penn.  St.  118 ;  7.  Z.  Co.  v.  Ilowjh,  91  111.  63  ;  Z!  M,  Co. 
v.  Browne,  58  Ga.  240  ;  Cheney  v.  Z.  B.  cfe  M.  R.  W.  Co.,  68 
111.  570 ;  Z.  Association  v.  Stofiemets,  29  Penn.  St.  534 ;  iV.  Y. 
ck  N.  II.  R.  R.  Co.  V.  Ketchum,  27  Conn.  170 ;  Henry  v.  R.  A 
B.  R.  R.  Co.,  27  Vt.  435  ;  Bvtis  v.  Woods,  37  N.  Y.  317  ;  M. 
F.  G.  R.  R.  Co.  V.  Banegan,  40  Ind.  361";  Sinith\. L.  I.  R.  R. 
Co.,  102  N.  Y.  190.)  The  appellant  cannot  recover,  for  the 
reason  that  he,  being  a  stockholder,  is  presumed  to  have 
knowledge  of  the  by-laws  under  which  he  acts  and  takes  his 
office  subject  to  them.  The  by-laws  fixed  no  salary  for  the 
treasurer  of  the  defendant.  (Potter  on  Corp.  §  79  ;  Ad/riance 
V.  Roorae,  52  Barb.  399 ;  Risley  y.Ldk  B.A  W.  R.  R.  Co., 
4  T.  &  C.  13 ;  S.  C  M.  Association  v.  Meredith,  49  Md.  389 ; 
Z.  cfe  C.  R.  R.  Co.  V.  Cheeney,  87  111.  447 ;  Z.  cfe  T.  Ins.  Co.  v.  M. 
F.  Ins.  Co.,  7  Wend.  31-34 ;  Alexander  v.  Cauldwell,  83  N.  Y. 
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480.)  The  exception  of  the  appellant  to  the  first  conclusion 
of  law  of  the  referee  is  not  good,  for  the  reason  that  a  person 
who  is  a  stockholder  and  officer  of  a  corporation  is  presumed 
to  know  what  the  by-laws  are.  {Adriance  v.  Roome^  52  Barb. 
399 ;  Risley  y.  L  B,  &  TT.  /?.  R.  Co.,  4  T.  &  C.  13 ;  Potter 
on  Corp.  §  79.)  The  respondent  had  the  right  to  withhold 
the  books  when  noticed  to  produce  them,  and  the  only  effect 
it  had  upon  the  appellant  was  to  allow  him  to  give  secondary 
evidence  of  their  contents  if  he  so  chose.  (1  Greenleaf  on  Ev. 
§  560 ;  Tyng  v.  IL  8.  S.  i&  T.  B.  Co.,  1  Hun,  161 ;  60  K  Y. 
644.) 

Bradley,  J.  The  plaintiff  was  the  first  treasurer  of  the 
defendant,  a  manufiicturing  corporation,  and  was  appointed  as 
such  in  April,  1884,  entered  into  actual  service  in  July  follow- 
ing, and  served  about  ten  months.  He  sought,  by  this  action, 
to  recover  compcTr^ation  to  which  he  claimed  he  was  entitled. 
The  referee  found  that  the  plaintiff's  services  were  performed 
without  any  expectation  on  his  part,  or  any  agreement  or 
understanding  that  he  should  receive  compensation,  and  that 
they  were  intended  to  be  gratuitous.  And,  as  a  conclusion  of 
law,  the  referee  determined  that  the  plaintiff  was  not  entitled 
to  recover  any  sum  for  his  services  as  treasurer,  but  allowed 
to  him  seventy-five  dollars  for  clerical  services  of  another 
employed  by  him  as  bookkeeper.  The  value  of  the  plaintiff's 
services  was  fomid  by  the  referee  to  have  been  $800.  The 
main  question  upon  the  merits  is  whether  the  conclusion  that 
there  was  no  agreement,  express  or  implied,  to  support  the 
plaintiff's  alleged  claim,  was  warranted  by  the  evidence. 

Tlie  fact  that  the  plaintiff  was  appointed  or  emj)loyed  as 
treasurer  by  the  defendant,  and  that  he  •performed  beneficial 
services  for  the  defendant,  presumptively  entitled  him  to  pay- 
ment of  their  value.  {Stn!th  v.  Zo?i(j  Island  R.  R.  Co,,  102 
K.  Y.  190.)  And  when  that  appeared  the  burden  was  with 
the  defendant  to  relieve  itself  from  liability.  This  it  sought 
to  do  by  making  it  appear  tliat  the  plaintiff  was  a  stockholder 
of  the  defendant ;  that  he  was  a  member  of  a  banking  firm  of 
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A.  D.  Mather  &  Co.,  composed  of  liimself  and  another,  who 
was  also  a  stockholder  and  one  of  the  trustees  of  tlie  defend- 
ant ;  and  that  it  was  understood  that  such  lirra  should  have 
the  banking  bushiess  of  tlie  defendant.  The  further  iaet 
appeared  that  by  a  by-law  of  the  defendant  the  power  was 
given  to  the  board  of  trustees  to  fix  the  compensation  of  its 
officers,  and  while  that  of  secretary  was  so  fixed,  no  compen- 
sation for  the  treasurer  was  designated,  and  no  provision  made 
by  the  board  in  that  respect. 

It  is  well  settled  that  a  director  of  a  corporation  is  not 
entitled  to  compensation  for  services  i^erformed  by  him,  as 
such,  without  the  aid  of  a  pre-existing  provision  expressly  giv- 
ing the  right  to  it.  They  are  the  trustees  for  the  stockholders, 
and  as  such  have  the  management  of  the  corporate  affairs. 
And  to  permit  tliem  to  assert  claims  for  services  performed 
and  then  support  them  by  resolution,  would  enable  the  directors 
to  unduly  appropriate  the  fruits  of  corporate  enterprise.  It 
would  clearly  be  contrary  to  sound  policy.  The  same  reason 
may  not  exist  for  the  applicjation  of  the  rule  to  a  stockholder 
not  a  director,  who  has  become  an  officer  of  the  corporation. 
But  he  has  a  pecuniary  interest  in  its  management  and  busi- 
ness. And  when  he  assumes  the  duties  of  the  office,  and  per- 
fonns  them  without  some  agreement  or  provision  for  compen- 
sation, the  presumption  in  view  of  his  relation  and  interest 
may  properly  arise  that  he  perfonns  the  official  services 
gratuitously.  This  proposition  cannot  be  made  dependent 
upon  the  proportionate  amount  of  the  stock  held  by  him.  If 
the  officer  expects  to  have  compensation,  and  the  corporation 
intends  to  pay  him  for  his  official  services,  it  may  easily  be 
provided  for  by  resolution  or  agreement  before  he  enters  upon 
his  services.  This  is  at  all  events  a  salutary  nUe,  as  applied  to 
an  officer  who  is  a  stockholder  of  the  corporation.  (Loan  Assn, 
V.  Stonemetz^  29  Penn.  St.  524 ;  Kilpatriek  v.  Penrose  Ferry 
Bridge  Co.,  49  id.  118;  Smith  v.  Putnam,  61  N.  H.  632; 
GiU  V.  N.  r.  a  Co.,  48  Ilun,  524;  Barril  v.  C.  I.  cfe  W. 
Co.,  50  id.  257.)  In  such  case  there  may  be  presumed  to  exist 
a  reason,  in  the  fact,  of  such  relation  and  interest,  to  induce 
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him  to  assume  and  exerc^ise  the  duties  of  the  trust,  not  depend- 
ent upon  compensation  for  services  when  nothing  appears  to 
the  contrary.  The  plaintiff  had  the  relation  of  stockholder, 
and  in  addition  to  his  interest  as  such  in  the  corporation  he 
had  a  further  interest  as  banker  in  having  the  benefit,  such  as 
it  might  be,  of  doing  the  banking  business  which  the  company 
might  furnish.  In  view  of  those  considerations  and  the  furthei 
fact  that  he  accepted  the  office  and  performed  its  duties  with- 
out any  express  understanding  that  he  should  have  compensa- 
tion, the  referee  was  pennitted  to  conclude,  as  he  did,  that  the 
plaintiff  accepted  the  oflice  of  treasurer  without  any  view  to 
compensation  and  performed  the  services  gratuitously.  The 
conflict  of  evidence  bearing  upon  that  subject  was  disposed  of  in 
the  court  below,  and  can  have  no  consideration  on  this  review. 

In  Smith  V.  Za?ig  Island  Railroad  Company^  the  plaintiff 
who  performed  the  duties  of  secretary  of  the  defendant  was 
neither  a  stockholder  or  director  of  the  defendant,  and,  as  the 
court  there  remarked,  stood  in  no  relation  to  the  company 
Avliich  made  it  his  interest  to  serve  it  without  compensation. 

In  the  present  case  several  exceptions  were  taken  to  the 
reception  of  evidence.  After  the  defendant  had  declined  to 
furnish  the  books  and  papers  called  for  by  the  notice  of  the 
plaintiff  to  produce  them,  the  defendant  could  not  properly  be 
permitted  to  introduce  them  as  evidence  in  its  own  behalf  to 
meet  the  secondary  evidence  of  the  plaintiff  as  to  their  con- 
tents, or  to  give  oral  evidence  to  that  effect  for  such  purpose. 
{^Boga/rt  v. Brown,  5  Pick.  18 ;  Tyng  v.  l\  8.  S.  <&.  T.  B.  Co.,  1 
Hun,  161.)  The  evidence  given  by  the  defendant  having 
relation  to  what  appeared  in  the  books  and  papers  embraced 
in  the  notice  to  produce,  did  not  tend  to  contradict  the  evidence 
on  the  part  of  the  plaintiff  in  any  material  respect,  and  no 
harm  could  have  in  any  manner  resulted  from  it  to  the  plaintiff. 

All  the  exceptions  have  been  carefully  examined,  and  none 
of  them  seem  to  point  to  any  error  prejudicial  to  the  plaintiff. 

The  judgment  should  be  affirmed. 

AU  concur,  Vann,  J.,  in  result ;  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 
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The  Trustees  of  the  Freeholders  and  Commonalty  of 
THE  Town  of  Brookhaven,  Appellants,  v.  Egbert  T. 
Smtth,  et  al.  liespondeiits. 

To  constitute  an  equitable  estoppel  it  is  not  necessary  that  there  should  be 
false  representations  or  concealment  of  material  facts,  or  £hat  the  party 
sought  to  be  estopped  should  design  to  mislead ;  it  is  sufficient  if  his 
act  was  voluntary  and  calculated  to  mislead,  and  actually  has  misled 
another  acting  in  good  faith. 

A  declaration  which  might  not  amount  to  an  estoppel  at  the  time  it  was 
nmde,  may  become  such  by  ratification  or  acquiescence. 

If  one  is  induced  to  purchase  lands  by  the  acts  or  representations  of 
another  designed  to  influence  liis  conduct  and  creating  a  reasonable 
belief  on  his  part  that  he  is  thereby  acquiring  a  valid  title  to  the  same, 
under  which  he  acts,  the  party  who  thus  influenced  him  is  estopped  from 
setting  up  title  in  himself,  existing  at  the  time  of  the  purchase,  against 
that  of  the  purchaser 

In  an  action  to  recover  lands  under  water  of  Great  South  bay,  Long  Island, 
plaintiff  claimed  title  under  the  Nicholls  charter  of  1666,  and  the  Dongan 
charter  of  1686,  to  the  inhabitants  and  freeholders  of  the  town  of  Brook- 
haven  ;   defendants  claimed  under  two  Indian  deeds,    dated  April  8, 

1692,  and  April  9,  1693,  and  a  patent  from  the  governor-in-chief  of  the 
Province  of  New  York  to  S.,  dated  October  9,  1693,  which  included  the 
land  in  question.  Defendants  proved  from  the  town  records  the  follow- 
ing facts  :  At  a  town  meeting  held  March  29,  1693,  it  was  voted  that  S. 
might  purchase  and  peaceably  enjo>*  the  lands  covered  by  the  said 
grants.     At  a  meeting  of  the  trustees  of  sjiid  town,  held^  November  27, 

1693,  S.  "did  cause  his  patent  to  be  read  before  the  trustees  above  said, 
and  each  and  every  one  did  declare  that  they  had  nothing  to  object 
against  the  limits,  bounds,  powers,  privileges,  within  the  said  patent  con- 
tained." On  May  1,  1694,  "being  election  day,"  S.  caused  his  patent 
to  be  publicly  read  before  the  freeholders  of  the  town,  and  it  was  **  voted 
and  agreed  by  the  trustees  and  freeholders  above  said,  that  they  do  on 
the  towns  behalf  agree,  and  forever  acquiese  in  the  limits  and  bounds 
of  the  said  patent."  On  September  21,  1693,  S.  and  the  trustees  of  the 
town  entered  into  an  agreement  which  recited  the  purchase  by  S.,  with 
consent  of  the  town,  of  siiid  lands  and  then  fixed  and  defined  the  north 
boundary  line  between  the  lands  of  S.  and  of  the  town.  It  also  appeared 
that,  on  the  supposition  that  he  had  title,  8.  entered  into  possession,  and 
he  and  his  descendants  have  had  undisputed  possession  since.  Held, 
that  plaintiff  was  estopped  from  claiming  title  to  the  land  ;  that  to  con- 
stitute the  estoppel  it  was  not  essential  that  the  declaration  of  the  town 
as  to  its  title  should  have  preceded  the  date  or  delivery  of  the  deed ; 
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that  the  various  declarations  of  the  town  through  its  trustees  and  town, 
meetings  must  be  construed  as  a  single  representation ;  also,  that  no* 
distinction  was  to  be  made  between  the  upland  and  the  bay, 

Plaintiff  claimed  that  there  liad  been  such  a  user  by  the  town  of  the  bay 
as  indicated  that  title  thereto  was  in  the  town  by  acquiescence  of  all 
parties ;  to  establish  such  user  they  introduced  in  evidence  certain  resolu- 
tions of  the  trustees  of  the  town  in  reference  to  the  control  and  regulation 
of  fishing  in  the  bay,  beginning  in  1759,  and  ending  in  1768  ;  also  acts 
of  the  inhabitants  of  the  town  in  takuig  fish  and  oysters  from 
the  bay.  There  was  no  evidence  that  anyone  ever  acted  under 
these  resolutions,  or  that  they  were  ever  brought  to  the  fcnowjedge 
of  S.,  or  that  he  ever  heard  of  them.  The  evidence  that  the  inhabitants 
of  the  town  took  fish  from  the  bay  was  confined  mainly  to  the 
period  between  1862  and  1879,  when  the  town  imder  an  agreement  with 
defendant  S.,  controlled  the  bay.  A  few  instances  prior  to  1862  were 
proved,  but  it  was  not  shown  that  the  persons  acted  under  authority 
from  the  town.  There  was  no  evidence  that  defendant  S.,  or  any  of  his. 
ancestors,  ever  by  word  or  act  admitted  the  right  of  the  town  to  control 
the  fishing  in  the  bay.  In  1862  the  town,  under  an  agreement  with 
defendant  S.,  took  Irom  him  a  deed  of  the  property  in  question ;  this 
agreement  was  subsequently  annulled  by  the  parties  thereto.  Ikld^ 
that  the  evidence  failed  to  show  user  by  plaintiff ;  and  that  a  ref u&nl  to- 
submit  the  question  to  the  jury  was  not  error. 

Trustees  ete.,  v.  Strang  (60  N.  Y.  56);  Hand  v.  Neicton,  (92  N.  Y.  88),  distin- 
guished. 

(Argued  January  22,  1890  ;  decided  March  11,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  Febniary  15,  1887,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  verdict  directed  by  the  court. 

This  action  is  in  tlie  nature  of  ejectmejit  to  recover  land 
under  water  of  a  part  of  Great  South  bay,  Long  Island. 

The  plaintiff's  title  rests  upon  two  colonial  charters  granted 
to  the  inhabitants  and  freeholders  of  the  town  of  Brook  haven. 

The  first  was  granted  March  7, 1666,  by  Governor  Kicholls, 
and  conveyed  "  all  that  tract  of  land  which  already  hath  been 
or  that  hereafter  shall  be  purchased  for  and  on  behalf  of  the 
said  town,  whether  from  the  native  Indian  proprietors  or  others, 
within  the  bounds  and  limits  hereafter  set  forth  and  expressed.*' 

The  said  tract  extended  "  north  to  the  Sound  and  south  to- 
the  sea  or  Main  Ocean  "  and  included  the  greater  part  of  the. 
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large  body  of  water  lying  on  the  soutli  side  of  Long  Island 
and  known  a^  the  Great  South  bay. 

The  second  charter  was  granted  by  Governor  Dongan, 
December  27,  168(),  and  was  confirmatory  of  the  NichoU 
<*harter.  It  granted  tlie  same  tract  of  land  together  with 
"  the  marshes,  swamps,  rivers,  waters,  lakes,  ponds,  creeks  and 
harbors,"  etc.  "  Saving  to  his  most  sacred  Majesty  aforesaid 
his  heirs  and  successors  all  the  tracts  and  necks  of  land  tliat 
lieth  to  the  south  within  the  limits  and  bounds  aforesaid  that 
remain  unpurchased  of  the  native  Indians." 

The  di-'fondHiit  Egbert  T.  Smith  mm!e  lii^^  title  through  two 
ln(Jiau  deedn^,  dated  respectively  April  8,  l<31t'2,  and  April  IH  J093, 
made  to  William  Smith,  defendantV  aneestor,  tlie  first  of  which 
<'oven.*d  the  pre  misers  iti  dispute,  and  a  deed  or  imteiit  from  Benja- 
min Fletcher,  Captain-General  and  (iovernur-in-Chief  of  the 
Province  of  New  York  to  William  Smith,  dated  Octol>er  9, 1693. 

He  further  introduced  in  evi deuce  in  support  of  his  title, 
the  following  extracts  from  the  public  ret^ords  of  the  town  : 
' '  To  \vj\  and  W  i  1 1  i  am  Sm  i  tli , 

^'At  a  town  meeting  upon  the  28th  day  of  March,  1693, 
Cob  William  Smith  uf  Bnjokhaven,  did  then  and  there  at*qnaint 
the  town  as  he  did  before  that  with  tlie  Governor  s  license  he 
had  purchased  and  intended  to  pun^hase  divers'  tracts  of  5and 
iinjuirchaHed  of  the  Indian  natives  by  the  town  and  within  the 
limit^s  of  their  patent  and  reserved  to  their  Majesties  by  their 
jmtentj^,  and  did  i-equire  to  know^  whether  the  town  laid  any 
vlaim  to  the  same  or  not  and  whether  tliej  were  content  that 
he  tlie  Baid  Smith  sIkmiUI  purt^hfise  and  peaceably  enjoy  the 
same.  Voted  and  agreed  that  the  above  said  CoL  Smith  may 
purchase  and  peaceably  enjoy  as  aforesaid." 

'"■  At  a  nteetinu^  of  the  Trustees  of  the  freeholders  atid 
Oommonalty  of  the  Town  of  Brookhaven  u[)on  the  2Tth  day 
of  Noveml>er,  1693  ;  at  the  same  time  CoL  William  Smith 
did  cause  his  jmtent  to  be  read  before  the  Trustees  above  said, 
and  each  and  G\ev\  of  tliem  did  declare  that  they  had  nothing 
to  object  against  the  limits,  IkuuhIs,  powers^  privileges,  witliiu 
the  said  patent  contained/' 
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•99  N.  Y.  102,  107 ;  Sidell  v.  Grand  Jean,  101  U.  S.  412 ;  jP. 
cfe  P.  R.  R.  Co.  V.  Liichjidd,  23  How.  Pr.  66 ;  C,  R,  B.  Co.  v. 
IF.  B.  Co,,  11  Pet.  420 ;  Woods  Case,  1  Coke,  40,  43,  51 ; 
King  V.  Capper,  5  Price,  217,  260.)  If  the  defendants  were 
entirely  right  in  their  interpretation  of  the  langoage  of  thoee 
ancient  patents,  nevertheless  the  force  of  the  user  which  was 
proved,  really  extending  over  a  period  of  two  centuries,  would 
establish  the  plaintiffs  title.  {Livingston  v.  Ten  Broeck,  16 
John.  14 ;  Hale  de  jvr^  Maris,  Hargrave's  Law  Tracts,  33 ; 
Jackson  v.  Wood,  13  John.  347 ;  Adams  v.  FrotMngham,  3 
Mass.  360 ;  Broom's  Leg.  Max.  300 ;  Codman  v.  Winshrw,  10 
Mass.  149  ;  Bayard  v.  Goodwin,  2  id;  475.) 

NicoU  Floyd  for  appellants.  The  town  of  Brookhaven 
was  by  its  patents  vested  with  the  absolute  ownership  of  the 
navigable  tide-waters  and  the  soil  beneath  them,  within  its 
limits.  {Cavazoz  v.  Trevino,  6  Wall.  773 ;  Groot  v.  Moak, 
26  Hun,  380;  Adorns  \\  Frothhgham,  3  :^tass.  382;  Com.  v. 
Roxhury,  9  Gray,  492;  Jackson  v.  Mv^ers,  3  Johns.  388; 
Martin  v.  Waddell,  16  Pet.  411,  412  ;  Coke's  Inst.  4b ;  Hall 
on  Seashores,  2-6 ;  Chitty  on  Prerog.,  chap.  8,  §  2 ;  Angell  on 
Tide-waters,  20, 247 ;  Gould  on  Watere,  §4 ;  Arnold  v.  Mnndy, 
1  Halsted,  1 ;  Martin  v.  Waddell,  16  Pet.  367;  Gaugh  v.  Bell, 

I  Zab.  156  ;  2  id.  441 ;,  3  id.  624;  Barney  v.  Keokuk,  94  U.  S. 
324 ;  Kent's  Com.  343, 373  ;  Furman  v.  Mayor,  et4.\,  5  Sand.  16 ; 
10  N.  Y.  567  Rogers  v.  Jon^,  1  Wend.  237;  Brookhwven  v. 
Strong,  60  N.  Y.  56 ;  Hand  v.  Newton,  92  id.  88 ;  Robins  v. 
Ackerly,  91  id.  98 ;  Denton  v.  Jackson,  2  Johns.  Ch.  320 ; 
Foster  \.  Rhoads,  1  Johns.  191 ;  Johnson  v.  Mcintosh,  8  Wheat. 
^543 ;  Lansing  v.  Smith,  4  Wend.  9  ;  Gould  v.  //.  R.  R.  R. 
Co.,  6  N.  Y.  522;  People  v.  Tibbetts,  19  id.  523;  Fe  parte 
^Jennings,  6  Case,  518 ;  Smith  v.  City  of  RocJiester,  92  N.  Y. 
463 ;  Steers  v.  City  of  Brooklyn,  101  id.  51 ;  Lamrence  v. 
Delano,  3  Sand.  333;  Malone  on  Keal  Prop.  149;  Black. 
Com.  37 ;  Jackson  v.  Lawton,  10  Johns.  23 ;  Wilson,  v.  Imloes^ 

II  G.  &  J.  351.)  The  ownerehip  of  the  disputed  territory 
once  vested  in  the  town  under  its  patent,  it  remains  there, 


lOyU.J  ±RIT8TEE8,  ETC.,  V.  OMITH,  KiOU 

Opinion  of  the  Court,  per  Brown,  J. 

unless  it  has  been  disposed  of  by  the  town  voluntarily,  or  has 
been  lost  by  operation  of  law.  It  has  never  been  disposed  of, 
nor  has  it  been  lost.  {People  v.  Van  Benssela^r^  9  If.  Y.  291 ; 
Bigelow  on  Estoppel,  484 ;  Waring  v.  Sa/7ihom^  82  N.  Y.  604.) 
The  court  erred  in  holding  at  the  trial  that  the  grant  in  the 
patent  to  the  town  of  Brookhaven  was  limited  to  such  lands 
as  had  been  or  sliould  be  thereafter  purchased  by  the  towa 
and  the  waters,  etc.,  appurtenant  thereto,  and  that  from  the 
Smith  patent  it  was  to  be  inferred  that  the  town  had  never 
purchased  the  tract  of  land  therein  granted,  and  therefore, 
never  got  title  to  the  bay,  creeks,  beach,  etc.,  appurtenant  to 
that  tract  of  upland,  and  hence  no  title  to  the  locus.  {Hogera 
v.  Jones,  1  Wend.  237 ;  Brookho/mn  v.  Strong,  60  N,  Y.  56 ; 
Laws  of  1813,  46 ;  Hand  v.  Newton,  92  N.  Y.  88.) 

Wihnot  M,  Smith  for  respondents.  There  was  no  error  in 
the  court  refusing  to  submit  the  case  to  the  jury  upon  the 
requests  of  the  plaintiffs.   (Ilerring  v.  Hoppock,  15  N.  Y.  413.) 

Brown,  J.  This  court  decided  in  Trustees  of  Brookhaven  v. 
Strong  (60  N.  Y.  56),  and  again  in  Hand  v.  Neicton  (92  N.  Y. 
89),  that  imder  the  town  chai-tere  it  had  title  to  the  land  under 
the  waters  of  the  navigable  bays  and  harbors  within  the  limits 
defined  in  those  instruments.  Those  cases,  however,  afford  no 
aid  to  the  solution  of  the  question  now  presented,  for  the 
reason  that  in  the  first  action  the  patent  under  which  defendant 
claims  was  a  part  of  the  town's  title  to  the  land  then  in  dispute, 
and  the  second  involved  the  title  to  land  under  water  on  the 
north  side  of  the  island  entirely  outside  of  the  limits  of 
defendant's  grant. 

The  learned  counsel  for  the  appellant  claims  that  the  patent 
to  William  Smith  did  not  in  terms  convey  any  part  of  the  bay. 
This  proposition  cannot  be  sustained.  The  grant  recites  the 
issuing  of  a  warrant  to  the  surveyor-general  of  the  province 
to  survey  and  lay  out,  several  necks  and  tracts  of  land,  beach, 
bay,  etc.,  situate  on  the  sonth  side  of  the  island  fomiely  called 
Tx>ng  laland,  etc.     That  said  surveyor-general  had  surveyed 
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and  laid  out  "said  necks  and  tracts  of  land  *  *  *  bay  and 
islands  within  said  bay  bounded  westward  from  the  main  sea 
or  ocean  etc."  It  then  grants  to  Col.  William  Smith  and  his 
heirs  the  "  afore  recited  necks  and  tracts  of  land  within  the 
respective  bounds  before  mentioned,  together  with  the  waters, 
rivers^  lakes,  creeks,  harhors,  ho/ys,  islands,  fishing  fouling  etc.^ 
and  all  rights  *  *  *  privileges  *  *  *  and  appurte- 
nances whatsoever  to  the  aforesaid  necks  and  tracts  of  land, 
bay,  beach  and  islands  within  said  bay  "  etc.,  etc. 

It  will  thus  be  seen  that  the  bay  is  grant-ed  by  express  terms. 

The  bay  is  not  described  as  appurtenant  to  the  neck  and 
tracts  of  land,  but  the  bay  is  conveyed  with  all  the  benefits  and 
privileges  appertaining  thereto. 

Almost  identical  language  is  used  in  the  Dongan  charter 
to  the  town  and  this  court  held  it  sufficient  to  convey  the  title 
to  land  under  water  {Brookhaven  v.  Straiig,  supra\  and  tliat 
decision  must  control  the  construction  of  the  grant  to  Smith. 

The  land  in  dispute  being,  therefore,  within  the  grant  to 
William  Smith,  I  think  the  case  presents  all  the  elements  of 
an  equitable  estoppel  against  the  town.  It  is  not  necessary,  as 
is  claimed  in  one  of  the  briefs  submitted  to  us  by  the  appel- 
lant, to  constitute  an  equitable  estoppel  that  there  should  be  a 
false  representation  or  concealment  of  material  facts.  Nor  is 
it  essential  that  the  party  sought  to  be  estopped  should  design 
to  mislead.  If  his  act  was  voluntary  and  calculated  to  mislead 
and  actually  has  misled  an  other  acting  in  good  faith  that  is 
enough.  {Man\fWs,  cfe  Trad^rs^  Bank  v.  Hazard,  30  N.  Y. 
226 ;  ContU,  JV'at.  Bk.  v.  .¥at.  Bk.  Commonioealth,  50  N.  Y. 
575.)  Nor  is  it  essential  that  the  declaration  of  the  town  as 
to  its  title  to  the  land  described  in  Smith's  patent  should  have 
preceded  the  date  or  delivery  of  the  deed,  {Cont-L  JVat. 
Bk.  V  JV^at  Bk.  of  Commmncealthy  svjyra,  583-598 ;  Ca^sca 
Bank   Y.Keem,  53  Me.  103.) 

If  those  declarations  affected  the  conduct  of  Smith,  with 
reference  to  the  land  purcliased,  so  that  it  would  be  unjust  or 
injurious  now  to  those  who  have  succeeded  him  to  permit  the 
plaintiff  to  set  up  its  title  contrary  to  the  truth  of  its  declara- 


1890.  j  Trustees,  etc.,  v.  Smith.  641 


Opinion  of  the  Court,  per  Brown,  J. 

tioii,  it  is  sufficient.  That  which  might  not  amount  to  an 
estoppel  at  the  time  the  declaration  is  made,  may  become  such 
by  ratification  or  acquiescence.  (Bigelowon  Estoppel  [5th  ed.] 
650 ;  Faxton  v.  Faxon,  28  Mich.  159.) 

The  authorities  in  this  state  are  all  harmonious  on  the  sub- 
ject of  estoppel  ill  pais. 

When  a  party,  either  by  his  declarations  or  conduct,  has 
induced  a  third  person  to  act  in  a  particular  manner,  he  will 
not  afterwards  be  permitted  to  deny  the  truth  of  the  admission 
if  the  consequence  would  be  to  work  an  injury  to  such  third 
person  or  to  some  one  claiming  under  him.  (  Wendell  v.  Van 
Rensselaer,  1  Johns.  Ch.  844,  354;  Starrs  v.  Earlier,  6  id. 
166  ;  Tow7h  V.  Needhavi,  3  Paige,  545 ;  DezeU  v.  Odell,  3 
Hill,  215;  also  see  dissenting  opinion  of  Judge  Bronson 
approved  in  47  N.  Y.  500 ;  Brown  v.  Sprague,^  5  Denio,  545  ; 
Plumb  V.  Oatturaugus  CI  Jf.  Ins,  Co,,  18  X.  Y.  393; 
Well^nd  Canal  Co,  v.  Hathaway^  8  Wend.  483 ;  Tltompso'n, 
V.  Blanchard,  4  K  Y.  303;  Confl  Nat,  Bk,  v.  Xat  Bk, 
Commonwealth,  50  id.  575;  Arino^ir  v.  M.  C,  li.  li,  Co.,  65 
id.  111-122 ;  N,  Y,  Rvhher  Co,  v.  JRoihenj,  107  id.  310-316.) 

Numerous  cases  where  this  principle  has  been  applied  to 
real  estate  are  collected  in  Washburn  on  Real  Property  (vol.  3, 
chap.  2,  §  6),  to  which  reference  is  made.  When  so  applied  it 
is  as  eifectual  as  a  deed  would  be  from  the  party  estopped. 

The  general  rule  deduced  from  all  the  authorities,  is  that  if 
one  is  induced  to  purchase  land  by  the  acts  or  representations 
of  another  designed  to  influence  his  conduct,  and  creating  a 
reasonable  belief  on  his  part  under  which  he  acts  that  he  is 
thereby  acquiring  a  valid  title  to  the  same,  the  party  wlio  thus 
has  influenced  him  is  estopped  from  setting  up  his  own  title, 
existing  at  the  time  of  the  purchase,  against  that  of  the 
purchaser. 

The  various  declarations  of  the  town  through  the  trustees 
and  town  meetings  must  be  construed  as  a  single  representa- 
tion. They  were  all  in  pari  materia  and  had  one  purpose, 
viz.,  to  inform  Smith  that  the  town  made  no  claim  to  the  land 
he  desired  to  purchase. 

SiCKELS  — LXXIII.  SI 
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The  "  necks  and  tracks  "  of  land  reserved  to  the  Crown  by 
the  Dongan  charter  could  not  be  identiiied  except  by  a  declara- 
tion by  the  town,  or  through  the  medium  of  some  legal  pro- 
ceedings against  the  town.  We  have  the  fact  that  when  the 
survey  had  been  completed  and  embodied  in  the  patent,  it  was 
read  to  the  town  meetijig  and  approved  and  the  town  voted 
*'  to  agree  and  acquiesce  in  the  bounds  of  the  patent." 

It  described  particularly  "  the  bay,"  and  the  patent  obligated 
Smith  to  pay  an  annual  quit  rent  to  the  Crown. 

There  can  be  no  reasonable  doubt  that  Smith  sought  and 
obtained  the  resolutions  of  the  town  meetings  as  muniments  of 
his  title,  and  that  they  were  intended  by  the  town  to  l)e  such. 
They  were  calculated  to  and  undoubtedly  did  influence  the 
purchase,  else  why  was  the  inquiry  made  and  answered. 

In  the  most  deliberate  manner  possible  the  town  not  only 
disclaimed  ownership,  but  agreed  and  acquiesced  in  the  pur- 
chase, and  in  the  boundaries  of  the  land  conveyed.  I  am 
unable  to  see  any  distinction  to  be  made  between  the  upland 
and  the  bay.  Both  were  conveyed  by  the  same  instrmiient, 
and  the  resolution  of  the  town  meeting  applied  as  much  to 
one  as  to  the  other. 

In  reliance  ujxjn  the  declaration  of  the  town,  and  on  the 
supposition  that  he  had  title,  Smitli  entered  into  possession,  and 
he  and  his  descendants,  on  the  faith  of  these  declarations,  have 
ha<l  undisputed  possession  of  the  land  for  nearly  200  years. 
The  town  cannot  now  be  permitted  to  deny  the  truth  of  its 
declarations  and  asseit  its  title  to  the  premises  in  dispute. 

To  repel,  however,  the  presumption  arising  from  the  trans- 
actions I  have  alluded  to,  so  far  as  it  is  made  applicable  to  the 
watei-s  of  the  bay,  the  appellant  appeals  to  the  acts  of  the 
parties  under  their  respective  patents ;  and  it  is  claimed  that 
the  evidence  shows  such  user  by  the  town  of  the  bay  a^i  indi- 
cates that  title  thereto  was  in  the  town  by  the  acquiescence  of 
all  parties,  and  that  if  the  evidence  on  this  branch  of  the  case 
was  not  conclusive,  it  was  at  least  of  such  a  character  as  to 
require  the  submission  of  the  qucvstion  to  the  jury. 

Tlie  application  of  the  nile  which  denies  the  right  of  the 
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appellant  to  assert  at  the  present  time  its  title  to  the  bay, 
depends  very  largely  upon  its  acquiescence  in  the  ownership  of 
Smith  and  his  descendants. 

I  have  assumed  such  acquiescence  in  the  view  I  have  thus 
far  taken  of  the  case,  but  if  the  fact  be  as  claimed  by  the 
appellant,  the  conclusion  I  have  reached  probably  could  not  be 
sustained  in  the  absence  of  a  finding  on  that  question  by  the 
jury. 

The  evidence  of  the  question  of  user  is  of  two  kinds :  First. 
Certain  resolutions  of  the  trustees  of  the  town  in  reference  to 
the  control  and  regulation  of  fisliing  in  the  bay ;  and,  second^ 
acts  of  the  inhabitants  of  the  town  in  taking  fisJi  and  oysters 
from  the  bay. 

The  first  covers  a  period  of  about  ten  yeare  only,  beginning 
in  1759  and  ending  in  1768. 

There  is  no  evidence  that  any  one  ever  acted  under  the 
resolutions  of  the  trustees,  and  none  that  they  were  ever 
brought  to  the  knowledge  of  the  defendant's  ancestors,  or  that 
he  ever  heard  of  them.  The  evidence  that  the  inhabitants  of 
the  town  took  fish  from  the  bay  is  confined  mainly  to  the 
period  between  1862  and  1879,  when  the  town,  under  an 
agreement  with  the  defendant  Egbert  T.  Smith,  controlled 
the  bay. 

There  are  a  few  instances  earlier  than  1862,  but  it  was  not 
shown  that  the  persons  acted  under  authority  from  the  town. 
I  can  find  no  evidence  in  the  case  that  the  defendant  Smith,  or 
any  of  his  ancestors,  ever,  by  word  or  act,  admitted  the  right 
of  the  town  to  control  the  fishing  in  the  bay,  and  in  the 
absence  of  evidence  tending  to  show  that  fact,  no  resolutions 
passed  by  the  tnistees  of  the  town,  and  no  ac^ts  of  the  inhabit- 
ants in  taking  fish  from  the  bay,  can  be  regarded  jis  indicative 
of  title  in  the  town. 

There  is  no  fact  in  the  record  inconsistent  with  the  claim  of 
the  original  patentee,  or  any  of  his  descendants,  of  that  full 
title  which  was  conveyed  by  the  original  grant. 

We  think  the  evidence  fails  to  show  any  user  of  the  prop- 
erty in  dispute  by  the  town. 
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For  upwards  of  sixty  years  after  the  grant  to  William 
Smith,  so  far  as  the  case  informs  us,  if  there  was  not  absolute 
acquiescence  in  Smith's  title,  there  was  at  least  no  claim  or 
assertion  by  the  town  of  a  right  to  control  the  bay. 

The  greater  part  of  the  bay  was,  during  the  last  century, 
conveyed  to  the  town  by  the  grandson  of  the  original  patentee, 
and  the  U^wn  now  holds  such  rights  b»  it  has  there  under  those 
conveyances. 

In  1862  the  town  took  from  the  defendant  Egbert  T.  Smith 
a  deed  for  the  property  now  in  disptite,  agreeing,  in  consid- 
eration of  that  conveyance,  to  lease  out  the  privileges  in  the 
bay  and  pay  one-lialf  the  net  proceeds  to  said  defendant. 

The  town  records  inform  us,  with  reference  to  that  convey- 
ance, that  "  Hon.  Egbert  T.  Smith  offered  to  release  to  the 
town  all  that  part  of  the  bay,  etc.,  on  the  same  terms  as  his 
ancestor  released  to  the  town  the  East  bay  in  1790,  so  that  here- 
after the  tow^n  should  have  full  control  of  all  the  bays  on  the 
south  side  of  the  island."  It  w^as  thereupon  resolved  *'  to  accept 
the  offer,"  and  the  clerk  was  directed  to  embrace  inone  indenture 
the  conditions  of  the  grant  to  be  signed  by  bothparties. 

Smith  becoming  dissatisfied  with  the  agreement  and,  threat- 
ening litigation,  the  agreement  was  annulled  and  the  property 
reverted  to  him. 

This  agreement  established  a  dividing  line  l>etween  the  land 
in  dispute  and  the  East  bay. 

We  think  all  these  transactions,  from  the  date  of  the  patent 
to  Col.  William  Smith  to  the  annulling  of  the  last  agreement 
between  the  parties,  speak  one  language  on  the  question  of 
title  and  show  acquiescence  on  the  part  of  the  tmvn  in  the 
grant  to  Smith. 

The  few  resolutions  of  the  board  of  trustees  passed  1 50  years 
ago,  and  the  few  instances  of  the  town's  people  asserting  a  right 
to  fish  in  the  bay,  established  only  that  there  was  occasional 
dissatisfaction  and  a  show  of  resistance  to  Smith's  title. 

But  the  right  under  that  title  was  always  maintained  and 
exercised  by  exacting  small  payments  for  individual  privileges 
and  by  occasional  leasing  of  the  bay. 
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There  was,  on  the  evidence,  no  question  for  the  jury,  and 
the  court  rightly  disposed  of  the  case  on  tlie  legal  questions 
alone. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  Bradley  and  Haight,  JJ.,  in  result. 

Judgment  affirmed. 


Joseph  Smith,  Resj)ondent,  v.  The  Xkw  York  Central  and 
Hudson  River  Railroad  Company,  Appellant. 

In  an  action  to  recover  damages  for  injuries  afleged  to  have  been  caused 
by  defendant's  negligence,  it  appeared  that  plaintiff,  one  of  defendant's 
employes,  while  in  the  discharge  of  his  duty,  was  seriously  injured  by 
the  collision  of  an  engine,  on  which  he  was  riding,  with  an  unattended 
freight  car,  which  was  one  of  three,  placed  upon  a  side-track  to  be 
loaded  ;  they  were  left  by  defendant's  employes  coupled  together,  with 
the  brakes  on  the  car  in  question  and  one  other  set.  The  parties  loading 
them,  for  their  own  convenience,  moved  the  two  other  cars,  leaving  this 
car  where  it  was  originally  placed.  During  the  night  of  the  accident 
the  car  was  moved  onto  the  main  track,  as  the  evidence  tended  to  show, 
by  the  wind  which  had  blown  hard  during  tlie  night.  The  only 
ground  upon  which  the  claim  of  negligence  was  based  was  that  the 
brake  on  the  car  was  defective  in  this,  that  the  brake-shoes  on  it  had 
worn  thin.  Plaintiff  gave  no  evidence  tending  to  show  that  the  brake 
could  not  be  applied  or  that  when  applied,  it  was  not  effective.  One  of 
defendant's  brakemen  testified  he  applied  the  brake  and  it  worked  well, 
and  two  other  witnesses  testified  they  saw  said  brakeman  apply  the 
brake.  Held,  that  the  court  erred  in  submitting  the  question  of  defend- 
ant's negligence  to  the  jury ;  that  defendant's  duty  to  its  employe  was 
not  measured  by  the  thickness  of  the  brake-shoe,  but  it  was  simply 
bound  to  furnish  brake-shoes  effectual  for  the  purpose  for  which  they 
were  used,  and  it  was  incumbent  upon  plaintiff  to  prove  facts  permit- 
ting the  inference  that  this  brake  wtis  not  effectual. 

(Argued  February  24,  1890;  decided  M»rch  11,  1890.) 

Appeal  from  judgnieiit  of  the  (Teneral  Term  of  the 
Supreme  Court  in  tlie  fifth  judicial  department  entered  upon 
an  order  made  the  first  Tuesday  of  June,  1887,  which  afiSrmed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and 
affirmed  an  order  denjinp:  a  motion  for  a  new  trial. 
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.  This  was  an  action  to  recover  damages  for  injuries  received 
bv   plaintiff  through   the   eolliwon   of    one    of    defendant's 
locoinotives,  upon  wliich  he  was  working,  with  a  freight  car. 
Tlie  factn  are  sufficiently  stated  in  the  opinion. 

Edward  llarrh  for  appellant.  The  plaintiff  failed  to 
make  out  a  cause  of  action  and  the  refusal  to  non-suit  was  error. 
{DeGraff  v.  ^V.  Y,  V,  &  //.  7^.  If.  R.  Co,,  76  X.  Y.  125: 
Webster  v.  B,,  W.  d^  O.  B.  li,  Co.,  115  id.  112 ;  Harvey  v. 
N,  Y,  C.  &  JL  B,  B.  B.  Co.,  88  id.  481 ;  Bt/zmr^  v.  ^\  Y. 
L.  E.  (&  W.  B.  B.  Co.,  113  id.  251 ;  Pease  y.  C.  dc  X.  Y.  L\ 
B.  Co,,  61  Wis.  103 ;  Searles  v.  M.  B.  Co.,  101  N.  Y.  661  ; 
Taylor  v.  City  of  YonUrs,  105  id.  202-208  ;  Whittuker  v. 
D.  &  II.  C.  rv>.,'23  N.  Y.  S.  R.  405.) 

James  C.  Smith  for  respondent.  Defendants  owed  to  it^? 
employes  a  duty  to  furnish  suitable  and  safe  machinery  and 
appliances  for  their  use.  {Laning  v.  X.  Y.  C  d*  II.  B.  B.  li. 
L  o.,  49  N.  Y.  521 ;  KlrhpatrUl  v.  N.  Y.  C.  cf  IL  B.  B,  R.  Co.. 
79  id.  240 ;  Fulh'r  v.  Jeweit,  80  id.  46 ;  Kaln  v.  Sm  'dlu  Id.  458 ; 
BuHhhf  V.  N.  Y.  L.  K  d  W.  B.  B.  Co.,  107  id.  374.)  Even 
if  negligence  on  the  part  of  a  fellow-servant  of  the  plaintiff^ 
or  of  an  employe  of  the  warehousemen  had  co-operated  vdtXi 
that  of  the  defendant  to  produce  the  injur}',  the  defendant 
would  not  have  been  relieved  thereby  from  liability  for  tlie 
consequences  of  its  own  neglect.  {H!k<'  v.  B.  d  A.  B.  B. 
Co.,  58  N.  Y.  549 ;  Booth  v.  B.  d^  A.  B.  B.  Co.,  73  id.  3^  ; 
Co?ie  V.  De/.,  L.  cfc  ^Y.  B.  B.  Co..  81  id.  206 ;  FMU  v.  X.  Y.^ 
L.  E.  d  ir.  It,  B.  Co.^  95  id.  546,  553 ;  Stringham  v.  Stewart. 
loo  id.  516.)  A  re(iuest  to  charge  the  jury  should  l)e  in  such 
form  that  the  court  may  charge  in  the  tenns  of  the  request 
M^ithout  qualification.     {Carpenter  \.  St  11  well,  UN.  Y.  61,  79.) 

Parker,  J.  We  are  of  the  opinion  that  the  evidence  did 
not  warrant  the  court  in  submitting  to  the  jury  whether  plain- 
tiff's injury  resulted  from  the  negligence  of  the  defendant. 
The  plaintiff,  while  hi  discharge  of  his  duty  as  an  employe  of 
defendant,  was,  w^ithout  fault  on  his  part,  seriously  injured  by 
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the  collision  of  the  locomotive,  upon  which  he  was  riding,  with 
an  unattended  freight  car.  The  accident  took  place  on  defend- 
ant's road,  about  a  mile  east  of  East  Palmyra,  on  the  19th  day 
of  February,  1884.  It  appeal's  that  the  defendant  placed 
three  freight  cars  on  a  side-track  at  Newark  for  loading  at  the 
warehouse  of  Perkins  6z  Co.  They  were  coupled  together, 
and  the  brakes  on  the  westerly  and  middle  cars  set.  Perkins 
&  f 'O.,  for  their  convenience  in  loading,  moved  the  middle 
and  easterly  cars  further  east,  leaving  the  westerly  car  standing 
where  it  was  originally  placed.  Sometime  during  the  night  of 
the  accident  this  car  wjis  moved  off  the  side-track  onto  the 
main  track,  and  thence  to  the  point  of  collision.  Xo  one  saw 
the  c^r  moved  or  could  account  for  it,  except  on  the  theory 
that  the  car  had  been  driven  out  upon  and  along  the  main 
track  by  an  easterly  wind,  which  the  evidence  demonstrated 
had  blo^m  with  great  velocity  during  the  night.  It  is  not 
questioned  but  that  the  station  agent  and  other  employes  of 
defendant  at  Newark  were  competent  and  skillful.  The  trial 
court  rightly  held  that  the  defendant  had  given  to  the  station 
agent  at  Newark  proper  instructions  as  to  the  method  of 
securing  the  cars  while  upon  the  side-track. 

But  one  ground,  therefore,  remained  to  the  plaintiff  upon 
which  to  predicate  defendant's  negligence.  Was  the  move- 
ment of  the  car  made  possible  because  of  defendant's  omission 
to  supply  it  with  a  suitable  brake  ?  Tlie  plaintiff  attempted  to 
show  that  the  brake  was  defective  and,  therefore,  not  effectual 
for  the  purpose  of  preventing  the  car  from  being  moved  by  a 
strong  wind.  Ilis  proof  in  that  direction  consisted  of  the  te.**- 
timony  of  several  witnesses  to  the  effect  that  the  brake-shoes 
had  worn  thin  and  were  only  half  an  inch  thick ;  whereas  new 
shoes  are  two  inches  thick.  Tlie  examination  made  by  them 
was  after  the  car  had  been  taken  to  East  Rochester  for 
repairs,  and,  ss  two  of  the  defendant's  witnesses  testified  with- 
out contradiction,  after  the  truck  and  brake-shoes  had  been 
changed.  A  change  necessitated  by  tlie  breaking  of  the  tnick 
in  the  collision.  But  assuming  that  the  brake-shoes  descril>ed 
by  plaintiff's  witnesses  were  on  the  car  in  question  at  the  time 
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of  the  accident,  tli^  fact  that  they  were  only  half  an  incH 
thick  does  not  alone  permit  the  finding  in  quei^tion.  Whether 
they  were  worn  or  unworn  is  unimportant,  if  they  still' gravsped 
the  wheels  eifectively.  The  defendant  was  not  bound  to  furnish 
new  brake-shoes  or  those  which  had  only  been  worn  away  a 
half  an  inch  or  an  inch,  but  brake-shoes  effectual  for  the 
purpose  for  which  they  were  used.  Its  duty  to  an  employe 
is  not  measured  by  the  thickness  of  a  brake-shoe,  but  by  its 
adequacy  for  the  use  to  which  it  is  put. 

It  was,  therefore,  incumbent  upon  the  plaintiff  to  prove 
facts  permitting  the  inference  that  this  brake  could  not  l>e 
applied,  or  that  when  applied  it  was  not  as  effective  as  it  should 
have  been  or  would  have  been  with  thicker  brake-shoes.  This 
he  failed  to  do.  Indeed,  the  only  evidence  upon  the  subject 
consists  of  the  testimony  of  the  brakeman  who  applied  the 
brake  for  the  purpose  of  stopping  the  cars  when  they  were 
run  upon  the  side-track,  and  that  of  two  other  employees  of 
the  defendant.  The  brakeman  testified  that  it  was  a  good 
brake  and  worked  all  right ;  and  the  others,  that  they  saw  him 
apply  it. 

We  are  thus  forced  to  the  conclusion  that  the  burden  rest- 
ing upon  the  plaintiff  of  establishing  that  his  injury  resulted 
from  the  failure  of  the  defendant  to  perform  some  duty  owing 
to  him  has  not  been  borne. 

The  judgment  should  l)e  reversed. 

AIJ  concur,  except  Bkadi.ky  and  IIaioht,  JJ.,  not  sitting. 

Judgment  reversed. 


David  H.  Crank,  Respondent,  ?'.  Martha  McDonald, 
Impleaded,  etc.,  Appellant. 

When  a  person,  without  collusion,  is  subjected  to  a  double  demand  to  paj 
an  acknowledged  debt,  and  it  appears  that,  at  least  a  fair  doubt  exists, 
either  upon  questions^f  fact  or  of  law,  as  to  the  rights  of  the  conflicting 
claimants,  he  may  bring  an  a'ction  of  interpleader  against  them. 

It  ikefus,  the  material  allegations  in  a  complaint  in  such  an  action  are,  that 
two  or  more  persons  ha^e  preferred  a  claim  against  the  plaintiff ;  that 
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they  claim  the  same  thing;  tliat  phiiiitilT  has  no  beneficial  interest  in  the 
thing  claimed  ;  and,  that  he  cannot  determine  without  hazard  to  himself  to 
which  of  the  defendants  the  thing  belongs. 

It  seems,  also,  if  it  appears  by  the  answers  of  the  defendants,  that  each 
claims  the  fund  or  thing  in  dispute,  no  other  evidence  of  that  fact  is 
required  to  entitle  the  plaintiff  to  a  decree. 

As  to  whether  the  old  rule  still  exists  in  this  state  requiring  the  plaintiff 
in  such  an  action  to  show  a  privity  existing  between  the  defendants,  or 
whether  it  is  sufficient  to  show  independent  conflicting  claims,  quaere. 

Plaintiff's  complaint  in  such  an  action  alleged,  and  the  court  found  in  sub- 
stance, that  there  was  due  from  him  a  sum  specified  upon  a  contract 
between  him  and  G.,  that  one  of  the  defendants  claimed  said  sum  as 
assignee  of  G's  interest  in  the  contract,  and  had  brought  an  action 
against  him  to  recover  the  simie;  that  the  other  defendant  also  claimed 
said  sum  as  administrator  of  M.,  on  the  ground  that  he  had  an  attor- 
ney's lien  thereon ;  that  he  had  obtained  an  attachment  pursuant  to 
which  a  levy  liad  been  made  upon  the  debt  and  plaintiff  had  been  for- 
bidden to  pay  the  same  to  any  one  except  the  sheriff  ;  that  plaintiff  was 
willing  and  had  offered  to  pay  to  either  of  the  defendants  upon  being 
indemnified,  but  that  both  had  refused  to  indemnify  him.  The  court 
also  found  that  plaintiff  could  not,  without  hazard,  pay  the  sum  due  to 
either  of  the  defendants,  and  that  he  was  not  in  collusion  with  either  of 
them.  Before  the  action  was  commenced,  plaintiff  paid  the  money  into 
court,  pursuant  to  its  order,  to  abide  its  decision  as  to  who  was  entitled 
thereto.  Both  defendants  by  their  answers  claimed  the  fund.  Hdd, 
that  a  judgment  of  interpleader  and  granting  an  injunction  perpetually 
restraining  further  prosecution  of  the  action  against  plaintiff  was  prop- 
erly rendered. 

(Argued  February  24  ,  1890 ;  decided  March  11,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  1,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  was  an  action  of  interpleader. 

The  complaint  alleged  in  substance  and  the  trial  court  found 
that  the  following  facts  existed,  when  the  action  was  com- 
menced :  The  plaintiff  held  in  his  hands  the  sum  of  $808 
then  due  from  him  upon  a  contract  that  he  had  entered  into 
with  one  Jennie  L.  Graves.  At  the  same  time  the  defendant, 
Martha  McDonald,  who  is  the  mother  of  said  Jennie  L.  Graves, 
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claimed  said  Biun  as  the  a**ignee  of  the  latter  8  interest  in  said 
contract  and  liad  brought  an  action  against  the  plaintiff  to 
recover  the  same.  Tlie  defendant  George  E.  Goodrich,  as 
admin istmt or,  etc.,  of  Milo  Goodrich,  deceased,  also  claimed 
said  sum  on  the  ground  that  he  liad  an  attorney's  lien  thereon 
and  said  defendant  had  obtained  an  atta<*hment  pursuant  to 
which  tlie  sheriff  of  Cortland  county  had  levied  upon  the 
claim  in  question  and  had  forbidden  the  plaintiff  to  j>ay 
said  money  to  Mrs.  McDonald  or  to  any  one  except  himself. 
The  plaintiff  was  ready  to  j)ay  it  into  court,  to  abide  the  event 
of  any  action  between  the  defendants  and  was  willing  to  pay 
it  to  either  upon  being  indenmified  and  had  so  notified  them, 
but  both  had  refused  to  indenmify  him.  He  could  not, 
without  hazard,  pay  the  same  to  either  and  he  wjis  not  in  col- 
lusion with  either,  but  in  good  faith  desired  that  they  should 
settle  the  matter  between  themselves. 

Before  this  action  was  commenced  plaintiff  paid  the  amount 
involved  into  court,  pursuant  to  an  order  made  at  Special 
Term,  to  abide  its  decision  as  to  who  was  entitled  thereto. 

The  court  found,  as  a  conclusion  of  law%  that  this  was  a  proper 
ca^^  for  an  interpleader  and  for  an  injunction  perpetually 
restraining  Mrs.  McDonald  from  the  further  prosecution  of 
the  action  brought  by  her  against  the  plaintiff. 

Defendant  McDonald  alone  appealed  from  the  judgment  of 
the  Special  Term. 

Matthew  Hale  for  Martha  A.  McDonald  appellant.  The 
court  erred  Jn  denying  the  motion  to  dismiss  the  complaint. 
{B,i&0.  R.  R,  Go,  V.  Arihfur,  90  N.  Y.  284;  Story's  Eq. 
PI.  §  293;  3  Fonu  Eq.  Juris.  §§  1324,  1328;  Thurher  v. 
Bla/ick,  50  N.  Y.  80;  Johnston  v.  Sthnmel,  89  id.  117,  121 ; 
Ciiiitle  V.  2>?r/^,  78  id.  131,  137;  Lyrieh  v.  Crary.  52  id.  181, 
183;  N.  Banl^  v.  Yande.^,  44  ITun,  55,  60,  63;  Code  Civ. 
Pro.  §  699 ;  Too\er  v.  Anumx.  76  N.  Y.  397.^  The  court 
erred  in  holding  that  any  case  was  made  out  for  a  bill  of  inter- 
pleader or  for  an  injunction.  {Arnold  v.  An^ell^  62  N.  Y. 
508  ;  T)aii  v.  Town  of  New  Lots.  107  id.  148,  154  •  Rameyn 
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4:83,  492;  Poor  v.  GuUfonU  10  id.  273;  NeUon  v.  Eaton,  26 
id.  410 ;  Wright  v.  Wright^  70  id.  88.)  The  principles  govern- 
ing an  action  in  the  nature  of  a  bill  of  interpleader,  must  not 
be  confounded  with  the  decisions  under  section  820  of  the 
Code  of  Civil  Procedui'e.  {Dreyfus  v.  Cciaey,  62  Huxi,  95 ; 
44  id.  55.) 

A,  Pond  and  W,  B,  French  for  Martha  A.  McDonald, 
appellant.  There  is  no  evidence  in  the  case  of  any  claim  or  lien 
of  the  defendant,  Goodrich,  to  or  upon  the  bond  and  mortgage 
mentioned  in  the  complaint.  (1 1 2  N.  Y.  102.)  The  judge  erred 
in  refusing  to  find  as  requested  by  the  defendant,  McDonald, 
that  the  plaintiff  is,  by  virtue  of  his  sealed  contract  with  Mrs. 
Graves,  her  heirs  and  assigns,  estopped  from  denying  title  of 
Mrs.  McDonald  to  the  bond  and  mortgage  and  contract  in 
question,  and  the  amounts  due  and  to  grow  due  thereon,  and 
therefore  has  no  authority  to  bring  this  interpleader  suit. 
(Story's  Eq.  PI.  ^  294 ;  3  Pom.  Eq.  Juris.  ^  1320  ;  Crawshay 
V.  Thornton,  2  Myl.  &  Vr,  1 ;  B.  <&  (X  7?.  R.  (\k  v.  Arthur, 
90  N.  Y.  234,  238 ;  Marvin  v.  EUwood,  11  Paige  365 ;  4 
Wait's  Actions  and  Defenses,  153;  U,  S,  T,  Co,  v  Wiley,  41 
Barb.  477 ;  Lund  v.  .S'.  Bank,  37  id.  129;  Tmgg  v.  Hitz,  17 
Abb.  Pr.  436 ;  Delanoy  v.  Mvrphy,  24  Hun,  503 ;  Shey-maii 
V.  Partridge,  4  Duer,  646  ;  N,  Banh  v.  ShUlings,  132  Mass. 
410;  James  Y.  Pritchard,  7  Mees.  &  Wels.  215  ;  Slun^ey  v. 
Sidney,  14  id.  800.)  The  judge  erred  in  refusing  to  find  as 
requested  by  defendant;  McDonald,  that  the  plaintiff  might 
and  could  have  safely  paid  said  claim  of  the  defendant, 
McDonald,  to  the  said  $808  to  her  without  the  hazard  of 
exposing  himself  to  the  danger  of  being  compelled  to  pay  the 
same  to  the  defendant,  Goodrich.  {Flagg  v.  Mmupr,  9  N.  Y. 
483,  492  ;  Poor\,  Gvilford,  6  id.  273;  Nelson  v.  Eaton.  26 
N.  Y.  410;  City  Bank  v.  Perkins,  29  id.  554;  B,  <kO.  li. 
R.  Co.  V.  Arthur,  90  id.  234 ;  Wright  v.  Wright,  70  id.  98.) 
The  judge  erred  in  refusing  to  non-suit,  on  the  ground  that 
the  two  claims  of  the  defendants  are  ;not  identical ;  and  in 
refusing  to  find  as  requested,  that  the  alleged  claims  of  the 
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defendants  to  thie  said  sum  of  $808  are  not  the  same.    (3  Pom. 
Eq.  Juris,  §  1323 ;  16  N.  Y.  543,) 

A.  P.  Smith  for  respondent.  In  this  case  the  answers  of  , 
both  defendants  claim  the  fund  in  dispute.  In  such  case  no 
proof  was  required  upon  the  trial.  {Balchen  v.  Crawfm^d^ 
1  Sand.  Ch.  380.)  These  facts  are  all  set  forth  in  the  com- 
plaint ;  admitted  by  the  answers  taken  together ;  fully  sustained 
by  the  "proof,  and  found  by  the  court,  and  contain  all  the 
essentials  of  a  strict  interpleader.  (Story's  Eq.  Juris.,  §  808 ; 
Bichards  v.  Salter^  6  John.  Ch.  445 ;  Dcmx  v.  Fox^  61  N. 
Y.  264  \  B,i&0.  R,  R,  Co.  v.  Arilmv,  10  Abb.  [N.  C]  147 ; 
Johnston  V.  LeurSy  4  Abb.  [N.  S.]  150  ;  Iiis,  Co,  v.  Killer^  7 
Civ.  Pr.  Rep.  lOO.j  There  is  nothing  in  defendant's  point 
that  there  is  no  privity  between  these  defendants.  Their  title 
is  derivative.  (3  Pom.  Eq.  Juris.  §  1327  ;  Story's  Eq.  Juris. 
§§  817,  824;  Parke  v.  Jao/^on,  11  Wend.  442.)  The  com- 
plaint is  sufBdent  and  sets  forth  the  claims  of  both  defendants 
80  fully  that  they  can  be  understood  by  any  person  of  ordin- 
ary capacity  and  understanding.  But  if  this  were  otherwise, 
the  remedy  of  the  defendants  was  by  motion  to  make  the 
complaint  more  definite  and  certain.  {B,  dk  O,  R.  R.  Co.  v. 
Arthur,  10  Abb.  [N.  C]  147 ;  3  Pom.  Eq.  Juris.  §  1328 ; 
Reid^  V.  Sayre  70  N.  Y.  1,80 ;  Hudson  v.  Swan,  7  Abb. 
[N.  C]  324.)  To  justify  the  interpleader  it  is  sufficient  for 
the  plaintiff  to  show  that  he  holds  a  certain  fund  to  which  he 
makes  no  claim,  and  that  it  is  claimed  by  botli  defendants  and 
the  nature  of  their  claims  as  made  to  him,  and  that  he  is 
ready  to  pay  it  over  to  whoever  is  show^n  entitled  to  it.  This 
was  shown  by  tlie  complaint  in  this  case  and  not  denied  by 
the  answers.  ( Van  Buskirh  v.  Roy^  8  How.  Pr.  425 ; 
FUt<)her  v.  T.  S.  Bank,  14  id.  383;  1  Waifs  Pr.  167; 
BUeker  v.  Graham^  21  Edw.  Ch.  647;  Atkinson  v.  Monks, 
1  Cow.  691 ;  Yates  v.  Tisdale,  3  Edw.  Ch.  71  ;  Duke  of 
Bolton  V.  WiUiums,  2  Yes.  Jr.  138,  152 ;  K  I.  Co.  v. 
JEdiaards,  18  Ves.  376  ;  Regan  v.  Serle,  9  Dowl.  193  ;  Ins.  Co. 
V.  Filler,  7  N.  Y.,  Civ  Pro.  Rep.  109;  Barnes  v.  Mayor^etc.^ 
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27  Hun,  236 ;  Board  of  Saprs.  v.  Deyoe,  77  N.  Y.  219  ; 
N.  Y.  (&  N.  IL  R,  R,  Co.  v  Schuylei\  17  id.  608;  Badean 
V.  Rogers,  2  Paige,  209 ;  Bedell  v.  Iloffrnun,  Id.  199 ;  JofvTis- 
ion  V.  Stimmel,  89  N.  Y.  117.)  The  remedies  by  action  of 
interpleader  and  by  motion  under  the  Code  are  concurrent. 
(1  Waifs  Pr.  166, 174  ;  MeKay  v.  Draper,  27  K  Y.  256, 260  ; 
Patterson  v.  Perry,  14  How.  Pr.  505  ;  6  Duer,  686 ;  Beck 
V.  StephanL  9  How.  Pr.  193  ;  Vosbnrgh  v.  Huntington,  15  Abb. 
Pr.  254  ;  Sherman  v.  Partridge,  1  id.  256  ;  11  How.  Pr.  154.) 

Vann,  J.  The  material  allegations  in  a  bill  of  interpleader, 
according  to  an  early  decision  by  the  Court  of  Errors,  are :  (1) 
That  two  or  more  persons  have  preferred  a  claim  against  the 
complainant ;  (2)  that  they  claim  the  same  thing ;  (3)  that  the 
complainant  has  no  beneficial  interest  in  the  thing  claimed  ;  and 
(4)  that  he  cannot  determine,  without  hazard  to  himself,  to 
which  of  the  defendants  the  thing  belongs.  {Atkinson  v. 
Manks,  1  Cow.  69i,  703.)  It  was  also  held  in  that  case  that 
the  complainant  should  annex  to  his  bill  an  affidavit  that  there 
is  no  collusion  between  him  and  any  of  the  parties  and  that  he 
should  bring  the  money  or  thing  claimed  into  court  so  that  he 
could  not  be  benefited  by  the  delay  of  payment  which  might 
result  from  the  filing  of  his  bill.  This  method  of  procedure, 
in  substance,  still  prevails.  {Dorn  v.  Fox,  61  N.  Y.  268.) 
The  plaintiff  insists  that  he  has  conformed  to  the  practice  thus 
laid  down  in  every  particular,  while  the  appellant  contends 
that  the  complaint  is  not  sufficiently  specific  with  reference 
to  the  claims  of  the  defendants,  and  that  no  privity  is  shown 
between  them  in  relation  to  their  respective  demands. 

The  complaint  describes  the  claim  of  the  defendant  McDon- 
ald more  fully  than  that  of  the  defendant  Goodrich,  because 
tlie  former  had  sued  him  and  had  thus  furnished  him  with  a 
definite  description.  While  the  claim  of  the  latter  was  not 
clearly  nor  fully  described,  enough  was  set  forth  to  show  that 
it  was  not  a  mere  pretext,  but  that  it  apparently  rested  upon  a 
reasonable  and  substantial  foundation.  If  the  appellant  desired 
that  it  should  be  made  more  definite  and  certain,  his  remedy 


1890.J  C;kaxe  v.  McDonald.  655 

Opinion  of  the  Court,  per  Vann,  J. 

was  by  motion  under  section  540  of  the  Code  of  Civil  Proce- 
dure. {Neftel  V.  Lighthsto)ie^  77  N.  V.  96.)  Upon  the  trial, 
according  to  the  old  chancery  practice,  as  it  appeared  bv  the 
answers  of  the  defendants  that  each  claimed  the  fund  in  dis- 
pute, no  other  evidence  of  that  fact  was  required  to  entitle  the 
plaintiif  to  a  decree.  {Balchan  v.  Cravrford^  1  Sandf.  (^h. 
380.) 

In  this  case,  however,  the  point  was  not  left  to  be  determined 
by  the  pleadings,  but  evidence  was  introduced  uix)n  the  sub- 
ject and  it  appeared  that  at  least  a  fair  doubt  existed  as  to  the 
rights  of  the  conflicting  claimants.  It  was  not  necessary  for 
the  plaintiff  to  decide,  at  his  peril,  either  close  questions  of  fact 
or  nice  questions  of  law,  but  it  was  sufficient  if  there  was  a 
reasonable  doubt  as  to  which  claimant  the  debt  belonged. 
When  a  person,  without  collusion,  is  subjected  to  a  double 
demand  to  pay  an  acknowledged  debt,  it  is  the  object  of  a  bill 
of  interpleader  to  relieve  him  of  the  risk  of  deciding  who  is 
entitled  to  the  money.  If  the  doubt  rests  upon  a  question  of 
fact  that  is  at  all  serious  it  is  obvious  that  the  debtor  cannot 
safely  decide  it  for  himself,  because  it  might  l)e  decided  the 
other  way  upon  an  actual  trial,  while  if  it  rests  upon  ac^uesticm 
of  law,  as  was  said  in  Dorn  v.  Fox  (01  N.  Y.  270),  ''so  long  as 
a  principle  is  still  under  discussion  *  *  *  it  would  seem  fair 
to  hold  that  there  was  sufficient  doubt  and  hazard  to  justify 
the  protection  which  is  afforded  by  the  benelicent  action  of 
interpleader."  Although  the  claim  of  Mr.  Cxoodrich  has  since 
been  held  untenable  by  tliis  court  {Goodrich  v.  McDonald^ 
112  N.  Y.  157),  it  does  not  follow  that  no  doubt  existed  when 
this  action  was  conmienced,  because  the  Supreme  Court,  both 
at  Special  and  General  Term,  held  that  it  was  valid  and 
attempted  to  enforce  it.  This  conflict  in  the  decisions  of  the 
courts  show  that  the  adverse  claims  of  the  defendants  involved 
a  difficult  and  doubtful  question  and  is  a  conclusive  answer  to 
the  contention  of  the  appellant  that  the  plaintiff  did  not  need 
the  aid  of  an  action  of  this  character.  Was  it  passible  for  him 
to  safely  decide  a  point  so  intricate  as  to  cause  those  learned 
in  the  law  to  differ  so  widelv  i 


656  Crane  v.  McDonald.  [Mar., 

Opinion  of  the  Court,  per  Vann,  J. 

The  law  did  not  place  so  great  a  responsibility  upon  him,  but 
provided  him  with  a  remedy  to  protect  himself  against  the 
double  liability,  or,  to  speak  more  accurately,  against  a  double 
vexation  on  account  of  one  liability.  {Doni  v.  J^ar,  srajtra  ; 
Caulkm^  \\  Boltmi,  U  Hun,  458;  98  K  Y.  511  j  e/oA^ 
8ton\.  Stimmel^  89  N.  Y.  117;  Schuyler y,  Petthf<er,  3  Edw. 
Ch.  191 ;  Beddl  v.  Hoffman,  2  Paige  199 ;  3/.  c&  //.  R.  R. 
Co.  V.  CluU,  4  Paige  384 ;  Bell  v.  Hunter,  3  Barb.  V\\.  391  ; 
Badeau  v.  TyUi\  1  Sandf.  Ch.  270 ;  German  Kr.  Bank  v. 
Commr'8  of  Evcise,  6  Abb.  [N.  C]  394 ;  B,  <k  3L  R,  R.  Co. 
V.  Arthur AO  id.  147;  Pomeroy  Eq.  Jur.  §§  1320-1327; 
Story  Eq.  Jur.  §§  800-824.) 

It  required,  however,  that  he  should  act  in  good  faith,  and 
he  insists  that  he  furnished  ample  evidence  upon  that  question, 
lie  oflFered  to  pay  the  money  to  Mrs.  McDonald  if  she  would 
indemnify  him  against  the  claim  of  Mr.  Goodrich,  but  she 
refused  to  do  so,  and  commenced  an  action  to  recover  the 
amount  involved.  A  like  offer  to  Mr.  Goodrich  upon  the 
condition  that  he  should  furnish  indenmity  was  declined,  and 
legal  proceedings  were  threatened.  Neither  defendant  would 
recede  from  the  position  thus  taken,  but  both  persisted  in  their 
respective  demands.  The  plaintiff  thereupon  paid  the  money 
into  court  pursuant  to  its  order,  and  then  commenced  this  suit 
annexing  to  his  complaint,  in  addition  to  the  usual  verification, 
an  affidavit  stating  that  the  action  was  brought  in  good  faith 
and  without  collusion  with  either  defendant  or  with  any  per- 
son "  in  their  behalf."  It  did  not  appear  that  he  had  attempted 
to  favor  the  position  of  either  claimant.  These  facts,  with 
others  appearing  in  the  record,  furnished  adequate  support,  to 
tlie  conclusion  of  the  trial  judge  that  the  plaintiff  acted  in 
good  faith. 

The  appellant  contends  that  no  such  privity  was  shown  to 
exist  between  the  defendants  as  to  authorize  the  plaintiff  to 
bring  an  action  to  cause  them  to  interplead. 

Wliile  the  early  authorities  were  exacting  upon  this  subject, 
many  of  the  later  ca^es  have  been  less  rigid,  and  some  have 
ignored  it  altogether.     The  doctrine  seems  to  have  been  abro- 


1890.]  Crane  v.  McDonald.  657 


Opinion  of  the  Court,  per  Vann,  J. 


^ted  in  England,  partly  by  statute  and  partly  by  judicial 
decisions.  Mr.  Pomeroy,  referring  to  the  rule,  seys  that  "  it 
is  a  manifest  imperfection  of  the  equity  jurisdiction  that  it 
should  be  so  limited.  A  person  may  be  and  is  exposed  to 
danger,  vexation  and  loss  from  conflicting  independent  claims 
to  the  same  thing,  as  well  as  from  claims  that  are  dependent, 
and  there  is  cei*tainly  nothing  in  'the  nature  of  the  remedy 
which  need  prevent  it  from  being  extended  to  both  classes  of 
demands."     (Pomeroy  Eq.  Jur.  §  1324,  note.) 

Our  statutory  interpleader  by  order  apparently  does  not 
recognize  the  doctrine.  (Code  Civ.  Pro.  §  820.)  A  somewhat 
similar  statute  in  England  led  the  courts  of  that  country  to 
declare  that  they  no  longer  felt  bound,  even  in  an  equity 
action,  by  the  narrow  piinciple  previously  laid  down.  {Atteii- 
lorough  V.  London,  etc.,  Bock  Co,,  L.  R.  [3  C.  P.  Div.]  450.) 
It  is  not  necessary,  however,  for  us  to  decide  whether  the  rule 
still  exists,  or  to  what  extent  it  exists  in  this  state,  because, 
according  to  the  most  exacting  authorities,  where  the  adverse 
titles  of  the  claimants  are  both  derived  from  a  common  source, 
it  is  sufficient  to  authorize  an  interpleader.  Such  is  the  case 
under  consideration.  Mrs.  Graves,  as  the  owner  of  the  con- 
tract in  question  and  of  the  money  tliat  was  invested  therein, 
was  the  common  source  of  title  to  both  defendants.  The  title 
of  Mrs.  McDonald,  as  claimed,  for  it  is  the  claim  only  that  is 
here  material,  was  by  assignment  of  the  legal  title  from  Mrs. 
Graves,  while  the  claim  of  Mr.  Goodrich  was  by  an  equitable 
assignment  from  the  same  pei'son.  Each  defendant,  acknowl- 
edging the  original  title  of  Mrs.  Graves,  claimed  the  same  debt 
under  her,  and  the  title  of  each  was,  therefore,  derivative,  as 
that  word  is  used  with  reference  to  this  subject.  (Pomeroy 
Eq.  Jur.  §  1327.) 

The  plaintiff  held  the  money  to  discharge  the  debt  substan- 
tially as  a  stakeholder,  having  no  beneficial  interest  therein  and 
being  under  no  independent  lial)ility  to  either  claimant.  He 
does  not  deny  the  title  of  Mrs.  Graves,  but,  affirming  it,  places 
himself  upon  the  uncertainty  as  to  which  of  the  two  persons 
claiming  from  her  is  entitled  to  receive  the  fnnd. 
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Whether  the  claim  of  Mr.  Goodrich  was  based  on  a  lien  by 
contract,  or  a  lien  by  attachment,  or  both,  it  originated  with 
Mrs.  Graves,  who  at  one  time  owned  all  that  was  claimed  bj 
either  defendant.  Ilis  lien  had  been  sanctioned  by  a  decree 
of  the  Supreme  Court  nearly  a  year  before  the  trial  of  this 
action,  and,  althougli  that  judgment  was  subsequently  reversed, 
it  was  still  in  force  when  the  judgment  now  under  review  was 
rendered. 

The  lien  of  the  attaclnnent,  as  it  was  claimed  to  exist,  arose 
after  the  covenant  to  i)ay  tlie  sum  in  question  was  entered  into 
by  the  plaintiff,  and,  although  that  lien  also  was  subsequently 
held  invalid,  it  was  sufficient  to  support  an  action  of  inter- 
pleader and  is  a  complete  answer  to  the  contention  of  the 
appellant  that  this  suit  was  not  regularly  brought,  owing  to  the 
contractual  relation  between  herself  and  the  plaintiff. 

If  the  actual  truth  were  a  defense  to  a  bill  of  interpleader,  the 
argument  of  the  appellant  would  be  conclusive,  but  necessarily 
the  plaintiff  in  such  an  action  has  the  right  to  rely  upon  what 
is  claimed  to  be  true,  as  otherwise  the  remedy  would  be  of  no 
value. 

After  carefully  examining  all  of  the  exceptions  involving 
questions  of  law,  we  think  that  none  of  them  were  well  taken, 
and  that  the  judgment  appealed  from  should  be  affirmed  with 

COStfi. 

All  concur,  except  Folll^t,  Ch.  J.,  not  sitting. 
Judgment  affirmed. 


MEMOBANDA 


OP  THE 


Oausbs  Decided  Dxmme  the  Period  Embraced  in  this 
Vol ume,  Which  Are  Not  Reported  in  Full. 


John  Flynn  et  al.,  as  Commiseioners  of  Highways,  etc., 
Kespondents,  v.  David  Whipple,  as  .Commissioner  of 
Highways,  etc.,  Appellant. 

This  case  presented  the  same  questions  and  was  argued  and 
decided  with  Flynn  v.  Hurd  {ante  p.  19), 


George  L.  Wiltsie,  as  Surviving  Partner,  etc..  Respondent, 
V,  The  Vilulge  of  Gjbeenbush,  Appellant. 

(Argued  November  25,  1889 ;  decided  December  10,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  December  1,  1886,  which  affirmed  a  judgment 
in  favor  of  plaintiif,  entered  upon  the  report  of  a  referee. 

R.  E,  Andrews  and  Lef\)i  F.  Longley  for  appellant. 
Eseh  Cowen  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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ZAOHEtTs   W.  Barrbttt,  Appellant,  v.  The   State  of  New 
York,  Kespondent. 

(Argued  November  25,  1889;  decided  December  10,  1889.) 

Appeal  from  order  of  the  board  of  claims,  made  September 
36,  1884,  which  affirmed  an  award  made  by  the  canal 
appraisers. 

John  A.  Bar  kite  for  appellant. 

John  W,  Hogan  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


William  W.  Ndgoins  et.  al.,  Appellants,  v.  The  State  of 
New  York,  Respondent. 

Argued  and  decided  with  Barrett  v.  The  State  {ifuj/rd). 


Morris  Spiegel,  Respondent,  ?\  Isaac  Hays,  Impleaded,  etc., 

Appellant. 

For  the  purpose  of  discrediting  a  witness  who  has  given,  material  testi- 
mony in  favor  of  the  partv  calling  him,  the  opposite  side  may,  on 
cross-examination,  show  that  the  witness  has  been  convicted  of  a  crime, 
and  of  what  crime,  and  the  witness  may  be  compelled  to  answer. 
(Penal  Code,  §  714.) 

(Submitted  November  26,  1889;   decided  December  10,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  City 
Court  of  Brooklyn  entered  upon  an  order  made  December 
31,  lSSt>,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

This  was  an  action  of  replevin. 


Plaintiff  claimed  title  to  the  pr    : 
from   one    Samuels.     Defendants 
taking  under  an  attachment  agains   ; 
sale  to  plaintiff  was  fraudulent  and   ' 
the  vendor. 

It  appeared  that  the  considerati  : 
was  the  payment  and  cancellation  < 
to  him  of  $1,000,  and  the  paymen 
$372,  and  plaintiff's  evidence  was  t 
the  purchase  in  good  faith ;  that  he  \ 
that  Samuels  owed  anyone  else,  ant 
possession;  also,  that  the  amoun 
about  the  value  of  the  goods. 

The  court  here  held  that  the  qi  ; 
and  fairly  presented  to  the  jury  ar  I 
the  good  faith  of  the  transaction  w  i 
A  witness  called  hy  defendants,  e  i 
testimony  against  plaintiff,  was  as  : 
after  he  had  admitted  he  had  been 
were  you  convicted  of  ? "     This  wa 
ness,   having  appealed   to  the  cou 
answer  which  he  did,  showing  that  : 
a  crime. 

The  court  here  say  in  reference  t< 
tion  714,  Penal  Code,  permits  that  i 
examination  of  the  witness  that  he 
crime,  without  the  production  of  th(  i 
the  question  is  simply  whether  a  con ' 
crime    may  be   shown   for  the   pu' 
evidence. 

That  the  jury  may  and  should  givci 
weight  to  evidence  showing  that  thi 
crimes  is  beyond  question.     {Heal  v 
280 ;  People  v.  J\Wlke,  94  id.  137  ; 
641 ;  Byan  v.  People,  79  id.  598.) 

The  apparent  conflict  in  some  of  1 
mode  of  discrediting  witnesses  has  Ji 
proving  the  discrediting  fact. 
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It  had  been  held  before  the  Penal  Code,  that  it  is  not  com- 
petent to  show  by  a  cross-examination  of  the  witness  himself 
that  he  had  been  convicted  of  a  crime,  if  the  objection  waa 
made  that  the  record  of  the  conviction  is  the  best  evidence. 
{NewGomh  v.  GHswoU,  24  N.  Y.  298 ;  Re<il  v.  People,  42 
id.  280.)  Such  objection  being  no  longer  available,  you 
may  show  upon  the  cross-examination  of  the  witness  himself, 
that  he  has  been  convicted  of  a  crime,  or  that  he  had  been 
imprisoned  upon  the  conviction  of  a  crime  or  that  he  had 
committed  a  crime.  {Peoph  v.  Irving,  95  N.  Y.  541 ; 
People  V.  Nodke,  94  id.  137-144 ;  Real  v.  People,  42  id. 
280.) 

The  courts  have  repeatedly  held  that  it  does  not  prove  that 
a  witness  has  been  guilty  of  a  crime,  to  prove  he  has  been 
arrested  upon  the  charge  of  a  crime  or  that  he  has  been 
indicted  for  a  crime.  {PeopU  v.  Crapo,  76  N.  Y.  288; 
Peoples,  Brovm,  72  id.  571 ;  People  v.  Irving,  95  id.  544; 
Bmith  v.  Mulford,  42  Hun,  347.)" 

Blumetistiel  cfe  Ilirsch  for  appellant. 

Jerry  A,  Wernherg  for  respondent, 

PoTTKK,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Jacob  Rubino,  Appellant,  v,  William  L.  Scott,  Respondent 

Where,  in  an  action  to  recover  an  alleged  agreed  compensation  for  services, 
the  fact  of  the  agreement  is  in  issue,  evidence  on  the  part  of  defendant 
of  the  value  of  such  services  is  competent  as  bearing  upon  the  issue. 

(Argued  November  26,  1889;  decided  December  10,  1880.) 

Appeal  from  judgment  of  the  General  Tenn  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  March  11,  1886,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury. 

This  action  was  brought  upon  an  alleged  contract  of  employ- 
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ment  of  plaintiff  by  defendant  to  assist  liim  in  pnrcliafiing  cer- 
tain railroad  bonds  for  an  agreed  compensation.  The  making 
of  the  agreement  and  the  rendition  of  the  services  were  put  in 
issue,  and  the  trial  court  found,  upon  evidence  deemed  by  this 
court  sufficient,  tliat  defendant  neither  agreed  to  or  did  employ 
the  plaintiff  in  the  matter  referred  to,  and  never  agreed  to 
pay  him  anything  on  that  account.  . 

Defendant  was  allowed  to  prove,  under  objection  and  excep- 
tion, the  usual  rates  of  commission  in  the  city  of  New  York, 
where  the  agreement  was  alleged  to  have  been  made,  for 
buying  and  selling  railroad  bonds.  The  court  say,  ''  in  Weirl- 
ner  v.  Phillips  (114  N.  Y.  45S),  it  was  held  that  when  the 
fact  of  au  agreement  for  the  sale  of  property  for  a  specific 
price  is  in  dispute  upon  the  trial,  evidence  of  its  value  may  be 
given  as  bearing  upon  the  question.  There  is  no  reason  why 
the  same  nile  may  not  be  applicable  to  that  arising  out  of  the 
disputed  fact  whether  the  defendant,  by  agreement,  undertook 
to  allow  and  pay  to  the  plaintiff  the  amount  of  commissions, 
etc.,  for  services  as  claimed  by  him.  In  that  view  the  exceptions 
were  not  well  taken." 

Joseph  M.  Deuel  for  appellant. 

Thomas  G,  Shearman  for  respondent, 

Bradley,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Mabia  Fredericks,  Respondent,  v.  Alexander  Y.  Davidson, 
Sheriff,  etc.,  Appellant.  ^ 

(Argued  December  2,  1889;  decided  December  17,  1889.) 

Appeal  from  order  of  the  General  Tenn  of  the  Superior 
Court  of  the  city  of  New  York,  made  June  8,  1886,  which 
reversed  a  judgment  in  favor  of  defendant  entered  upon  a 
verdict  and  ordered  a  new  trial. 

WaJ^s  F.  Severance  for  appellant. 

Francis  B.  Chedsey  for  respondent. 


Agree  to  affirm ;  no  opinion. 
All  concur. 

Order  affirmed  and  judgment  a]>8olute  for  the  respondent 
on  stipulation. 


Peter    Hartwio,    Kespondent,    r.    Bay    State   Shoe    akd 
Leather  (•ompany,  A])pellant. 

(Argued  December  2,  1889;  decided  December  20,  1889.) 

Appeal  from  judgment  of  the  (Tcneral  Tenn  of  the  Supreme 
Court  in  tlie  second  judicial  department,  entered  upon  an  order 
made  February  18, 1887,  whicli  affirmed  a  judgment  in  favor  of 
tlie  i^laintiff  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
received  l)y  plaintiff  while  using  one  of  defendant's  niachinefl| 
which  he  claimed  was  defective. 

The  following  is  the  7/iem,  of  decision. 

"  The  plaintiff  was  negligent  in  attempting  to  adjust  the 
mold  while  the  press  was  in  motion,  and  also  in  putting  the 
linger  which  was  injured  on  the  top  of  the  mold  instead  of  its 
side  when  attempting  to  adjust  it.  Each  of  these  acts  con- 
tributed to  the  injur},  and  the  trial  court  erred  in  refusing 
the  defendant's  motion  for  a  non-suit. 

The  judgment  should  be  reveivied  and  a  new  trial  granted| 
with  costs  to  abide  the  event." 

ir.  C,  Beeeher  for  ai)pellant. 

Charles  J.  Paiterstm  for  respondent. 

FoLLETT,  Oh.  J.,  reads  for  reversal. 

All  concur  except  Brown,  J.,  not  sitting ;   and  Bradley 
and  IIaight,  JJ.,  not  voting. 
Judgment  reversed. 


James  A.  Deering,  Appellant,'?'.  Sar  , 
(Argued  December  4,  1889;  decided  Dece 

Appeal  from  judgment  of  the  Gei 
Court  of  the  city  of  New  York,  ent< 
December  31,  1886,  which  affinned 
defendant,  entered  upon  an  order  dh  i 
trial. 

This  action  was  brought  to  recove: 
between  plaintiff  and  the  German  Sa 
to  l>e  paid  the  former  for  his  servic* 
tion  of  an  a^^^ssment  upon  certain  1 1 
latter,  which  sum  plaintiff  claimed 
agreed  to  pay. 

Subsequent  to  the  agreement  tht 
sell  the  premises  to  one  Wood,  n 
was  said  in  said  contract  as  to  the  i 
and  the  only  reference  to  assessmen 
was  to  be  conveyed  "  subject  to 
hereafter  liens  upon  the  premises.' 
performance  of  the  contract  of  sale,  i 
the  property  was  conveyed  to  defeno 
ments  now  liens  upon  said  premis 
delivering  of  the  deed,  which  was  ii 
was  informed  of  the  contract  betweej 
and  agreed  to  assume  the  same,  Wo 
to  prove  he  was  acting  as  agent  for 
that  when  he  made  the  contract  his 
purchase-price  out  of  funds  in  his  jk 
wife,  but  upon  her  i-efusal  to  become 
agreed  to  accept  a  deed  and  perform 
and  gave  him  the  money  for  that  pui 
authority  from  defendant  to  assume  t 
of  the  bank  with  plaintiff,  and  denied 
ment  to  assume  the  same.  An  ordei 
was  made  in  1 882.  IleM,  that  the  bui 
show  affirmatively  Wood's  authority : 
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the  contract  with  plaintiff,  and  as  this  was  not  shown  that  the 
complaint  was  properly  dismissed ;  that  the  authority  to  take 
the  deed  for  lier,  gave  him  no  power  to  add  to  the  considera- 
tion expressed  in  tlie  contract,  or  to  attach  any  new  condition 
to  the  delivery  of  the  deed. 

Nathaniel  C.  Moak  for  appellant. 

AlheH  Maiheios  for  respondent. 

Brown,  J.,  reads  for  afBmiance. 
All  concur. 
Judgment  affirmed. 


Adele  E.  IMattheissen  as  Executor,  et  al.,  etc.,  Bespondents^ 
'i\  Mary  E.  Stafford,  Appellant. 

(Submitte<l  December  4,  1889;  decided  December  20,  1889.) 

Appeal  from  judgment  of  the  General  Temi  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  u|X)n  an 
order  made  February  15,  1887,  which  directed  judgment  in 
favor  of  plaintiflE  on  an  agreed  case  submitted  under  the  Code 
of  Civil  Procedure,  section  1279. 

A.  IF.  Oleaso7i  for  appellant. 

Wm,  C  De  Witt  for  respondents. 

Agree  to  affirm  ;   no  opinion. 
All  concur. 
Judgment  affirmed. 


Nelson  S.  Buttox,  Respondent,  v.  Eathboxe,  Sard  &  Co., 

Appellant. 

In  an  action  for  the  alleged  conversion  of  certain  goods  plaintiff  claimed 
under  a  chattel  mortgage  from  T.,  the  former  owner.  Defendant  took 
possession  under  a  subsequent  biU  of  sale  from  T.,  the  stipulated  pur* 
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diiafie-price  having,  in  pursuance  of  the  contract  of  sale,  been  credited 
upon  an  indebtedness  of  T.  Plaintiff's  mortgage  had  not,  at  the  time, 
been  filed,  and  defendant  had  no  knowledge  or  notice  thereof.  Defend- 
ant  offered  to  prove  that  the  mortgage  was  fraudulent,  which,  on 
objection,  was  excluded.    Held,  error. 

(Argued  December  2.  1889;  decided  l>ecember  20,  1889.) 

Appeal  from  judgment  of  the  Supreme  Court  in  the  fifth 
jadicial  department,  which  affirmed  a  judgment  in  favor  of 
plaintiflf,  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  to  recover  the  value  of  certain 
personal  property  afleged  to  belong  to  plaintiflf,  and  to  have 
been  converted  by  defendant.  The  property  formerly  belonged 
to  one  Tully.  Plaintiflf  claimed  title  under  a  chattel  mortgage 
executed  by  Tully.  Defendant  claimed  under  a  subsequent 
biU  of  sale  executed  by  Tully,  under  which  it  took  possession 
of  the  property.  The  purchase-price  it  was  agreed  was  to  bo 
and  was  credited  on  an  indebtedness  of  Tully  to  defendant. 
Plaintiff's  mortgage  was  not  then  filed,  and  defendant  had  no 
knowledge  or  notice  of  it.  On  the  trial  defendant  offered  to 
show  that  the  chattel  mortgage  was  fraudulent  and  void,  which 
was  objected  to  and  excluded.  The  majority  of  tlie  court^ 
while  not  concurring  in  the  opinion,  concur  in  the  result  upon 
the  following  ground :  **  The  defendant  having  acquired  title 
to  and  possession  of  the  chattel  involved,  without  notice  or 
knowledge  of  plaintiff's  unfiled  chattel  mortgage,  was  in  a  posi- 
tion to  challenge  its  validity.  The  court  erred  in  refusing  to 
permit  the  defendant  to  show  the  mortgage  was  fraudulent, 
for  which  error  the  judgment  should  be  reversed  and  a  new 
trial  granted." 

(7.  L.  Stedman  for  appellant. 

Horace  McChuire  for  respondent. 

PoTTEK,  J.,  reads  for  reversal  and  new  trial. 
All  concur  in  result,  except  Bbadley  and  TTatght,  J. J.,  not 
sitting. 

Judgment  reversed. 


S.  TowNSEND  Peckham,  Appellant,  i\  The  Manhattan  Lifb 
Insurance  Company,  Impleaded,  etc.,  Respondent. 

(Submitted  December  5,  1889;  decided  December  20,  1889.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  fir8t  judicial  department,  entered  upon  an  order 
made  June  9,  1885,  which  affirmed  a  judgment  sustaining  a 
demurrer  to  plaintiffs  complaint,  entered  upon  an  order  of 
Special  Tenn. 

John  W.  Boyle  for  appellant. 

Jam4^s  Otis  Iloyt  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William    W.    Hope    et.    al.,    Respondents,    t?.    Eva    Hb66, 
Impleaded,  etc.,  Appellant. 

(Argued  December  5,  1889;  decided  December  20,  1889.) 

Appeal  from  judgment  of  the  General  Tenn  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  Februarj'  15,  1887,  which  affirmed  a 
judgment  in  favor  of  ])laintiff8  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  to  enforce  certain  alleged  me- 
chanics' liens  on  premises  owned  by  defendant  Eva  Hess. 
It  appears  that  before  the  filing  of  the  liens  the  appellant  paid 
the  contractor  who  had  erected  a  house  upon  her  premises  in 
full  for  the  work.  The  respondents  claimed,  and  gave  evidence 
tending  to  show,  that  the  husband  of  the  appellant  acted  as 
her  agent  in  all  matters  regarding  the  work,  and  proved  con- 
versations with  him  tending,  as  they  claimed,  to  show  that  the 
last  payment  was  made  in  violation  of  an  express  promise  on 


CAUSES  NOT  KEPOKTED  IN  FULL        669 

his  part,  in  bad  faith,  by  coUusion  and  in  violation  of  the 
rights  of  the  lienors.  The  appellant  denied  tlie  agency  of  her 
husband,  and  called  him  as  a  witness,  and  by  proper  and 
appropriate  questions  sought  to  elicit  testimony  in  support  of 
her  contention.  These  were  objected  to,  and  objection  sus- 
tained.    Held^  error. 

George  IL  Yeoman^  for  appellant. 

F.  P,  Bellamy  for  respondent  Rope. 

W.  S,  Packer  for  respondents  King  and  Adams. 

L  N.  Slevwright  for  respondent  MacDonald. 

J,  N.  Beattie  for  respondent  Haas. 

Ge<rrge  C,  Ca^e  for  respondent  Self. 

Parker,  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 


James  G.  Patton,  Respondent,  v.  Daniel  A.  Bfllard  et  al., 

Appellants. 

(Argued  December  5,  1889;  decided  December  20,  1890.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  1,  1886,  which  afRnned  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury. 

E.  F,  Bullard  for  appellants. 

Charles  E,  Patterson  for  res]>()n(lont. 

Agree  to  affirm  on  opinion  of  court  below. 
All  concur. 
Judgment  aflSrmed. 
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Leonard  G.  Quinltn  et  al.,  Respondents,  v.  Aaron  Eatmond, 

Appellant. 

(Submitted  December  6,  1889;  decided  December  20,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Conrt  of 
Common  Pleas  for  the  city  and  county  of  New  York,  entered 
upon  an  order  made  December  6, 1886,  wliich  affirmed  a  judg- 
ment in  favor  of  plaintiffs,  entered  upon  the  report  of  a  referee. 

Ira  D,  Warren  for  appellant. 

Henry  A,  Boot  for  respondents. 

Agree  to  affirm  ;•  no  opinion. 
All  concur. 
Judgment  affirmed. 


Robert  L.  Carpenter,  Appellant,  v.  Orville  O.  Jones  et  aL 

Respondents. 

(Submitted  December  6,  1889  ;  decided  December  20,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  14,  1886,  which  affirmed  a 
judgment  in  favor  of  defendants,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

Phillipa  cfe  Avery  for  appellant. 

Randolph  II,  CoU  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  conciir. 
Judgment  affirmed. 

Abram  V.  Morris,  Respondent,  v.  Francis  A  Fales  et  al., 
Appellants. 

(Argued  December  10,  1889 ;  decided  January  14,  1890.) 

Appeal  from  judgment  of  tlie  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  npop 
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favor  of  defendant  directed  by  the  com-t  at  the  circuit  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

Barnwell  lihett  Hey  ward  for  appellant 

Hamilton  Harris  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Irving  Wright,  Respondent,  v,  Harriet  E.  Roberts,  et  al.. 
Appellants,  et  al.,  Respondents. 

(Argued  December  17,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  aii 
order  made  February  15,  1887,  which  affirmed  a  judment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury. 

Charles  Henry  Phelps  for  appellants. 

J,  S,  Millard  and  L.  7\  Yale  for  respimdents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Wehster  (tillktt,  Respondent,  r.  Francis  M.  GiLLETTet  al.» 

Appellants. 

(Argued  December  17.  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  entered  upon  an  order  made 
March  15,  1887,  which  affirmed  a  judgment  in  favor  of  plain* 
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tiff,  entered  upon  a  verdict,  and  aflSrmed  an  order  denying  a 
motion  for  a  new  trial. 

Ira  D.  Warren  for  appellants. 

Wm.  M,  Safford  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judment  affirmed. 


Sabah   J.   Hamill,    Eespondent,  v.  Lewis   Eobeets  et  al., 
Appellants,  et  al.  Respondents. 

(Argiied  December  17,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  15,  1887,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

Charles  Henry  Phdps  for  appellants. 

J.  S.  MiUard  and  Z.  T.  Yale  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Claka   Phillips,  Respondent,  v.   The  Town   of   Fishkill, 

Appellant. 

(Argued  December  18,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  March  3,  1887,  which  affirmed  a   judgment  in 
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favor  of  plaintiflE  entered  upon  a  verdict,  and  affirmed   an 
order  denjdng  a  motion  lor  a  new  trial. 

A,  S.  Hutching  for  apppellant. 

S,  K,  Phlllqjs  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur  except  Pabker,  J.,  not  voting. 

Judgment  affirmed. 


Althea  Horr,  Kespondent,  v.  The  Rome,  Watertown  and 
Ogdensburg  Railroad  Company,  Appellant 

(Submitted  December  18,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  (ieneral  Term  of  the 
Supreme  Court  in  the  fourth  judicial  depai'tment,  entered 
upon  an  order  made  January  11,  1887,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

E<hmn\d  B,   Wyiin  for  appellant. 

ir.  F.  PorUr  for  rcHpondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur  except  Follett,  Ch.  J.,  not  sitting,  and  IlAKiHT, 
J.,  not  voting. 

Judgment  affirmed. 


Edward  Van  Orden,  ReHixnident,  v,  William  I).  Andrews 
et  al.  Appellants. 

(Argued  December  19,  1889;  decided  January  14.  1890.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  18,  ISST,  which  affirmed  a  judgment  in  favor  of 
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plaintiflF,  entered  upoji  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Jesse  John^HOii  for  api:>ellants. 

TF.  T,  B,  Milliken  for  respondent 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


Emily  J.  Smith,  Kespondent,  v.  Jekemiah  B.  Eogers, 
Appellant. 

(Submitted  December  20,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  at  the  September  term,  1886,  which  affirmed  a  judgment 
in  favor  of  the  plaintiff,  entered  upon  the  report  of  a  referee. 

Ch^ter  M.  Elliott  for  appellant. 

A.  Z.  Johnson  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Bradley  and  IIaigut,  J  J.,  not  sitting. 

Judgment  affirmed. 


William    Moores,   Appellant,    i\    John   Townsuend  et  aL, 

ReBpondents. 

(Argued  January  15,  1890;  decided  January  21,  1890.) 

Motion  to  dismiss  appeal  from  judgment  of  the  General 
Tenn  of  the  Superior  Court  of  the  city  of  New  York,  entered 
uix)n  an  order  made  Fehmary  14,  1887,  which  ordered  judg- 
ment for  defendants,  upon  a  verdict  directed  by  the  court. 

L,  A.  Gould  for  appellant. 

John  Tovnishend  for  respondents. 
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Agree  to  dismiss  appeal,  unless  the  appellant  within  ninety 
days  procures  a  concise  statement  of  the  facts  and  of  the  ques- 
tion of  law  arising  thereon,  and  of  the  determination  of  these 
questions  by  the  General  Term,  to  be  prepared  and  settled 
and  annexed  to  the  judgment-roll,  and  a  certified  copy  thereof 
transmitted  to  the  clerk  of  the  Court  of  Appeals,  pursuant  to 
the  provisions  of  section  1339  of  the  Code  of  Civil  Procedure, 
and  pay  fifty  doUare  costs. 

All  concur. 

Ordered  accordingly. 

James  K.  Selleck,  Appellant,  v.  William  H.  Keeler,  as 
Sheriff,  etc.,  Eespondent. 

(Argued  January  18,  1890 ;  decided  January  28,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  u|xhi 
an  order  made  May  4, 1886,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  verdict. 

Edward  J.  Meegan  for  appellant 

E,  Countryman  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Parker,  J.,  not  sitting. 

Judgment  affirmed. 


Margaret  Murphy,  Aj^pellant,  t\  Lewis  P.  Ross, 
Respondent. 

(Submitted  January  13,  1890  ;  decided  January  28,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  iif  th  judicial  department,  entered  upon 
an  order  made  February  11,  1887,  which  affinned  a  judgment 
in  favor  of  defendant,  entered  upon  the  report  of  a  referee. 

George  I),  FornytJi  for  appellant. 

Davkl  Hays  for  respondent. 
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Agree  to  affirm ;  no  opinion. 
All  concur,  except  Bradley  and 
Judgment  affirmed. 

Francis  C.  HiLLetal.,Re8pondeni 
et  aL,  Appella 

{ArgMvd  January  18,  18fiO;  decided  Junua 

^  Appeal  fnuii  judgment  of  th. 
Supreme  Court  in  tlie  second  judi< 
upon  an  order  made  May  31,  1887,  ^ 
in  favor  of  plaintiffs,  entered  upon  a 
order  denying  a  motion  for  a  new  tri 

John   K  B.  Zewi^j  for  apiHrllantJS. 

Tlmmm  Young,  for  respondents, 

Agi^e  tu  aftlnn  ;  mi  opinion. 
All  concur. 

Judgment  affinned. 


'WujDcyx  AXD  Gnmg  Skwing  Machine 
Thi-:  KkLsK  and  MiJRPFir  Manukai 

Reinpondenti?, 

(Arguod  Jimunry  14,  1890-  decided  Januar 

Appeal  fmm  judgment  of  the  Coi 
and  for  the  city  and  county  of  New 
onler  made  January  6,  1 887,  wljjch  n 
mtKlified  a  judgment  in  favtjr  of  def 
decifiion  of  tlie  court  on  trial  at  Specia 

SiepIi^iiA,  TTfi^i^r  for  appellant. 

J.  IlamjHien  Dmujherhj  for  reti]>onc 

Agree  to  affinn  ;  no  opinion. 
All  concur. 
Judgment  atiinned. 
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James  A.  Robinson,  Respondent,  v.  The  Broadway  and 
Seventh  Avenue  Railroad  Company,  Appellant. 

(Argued  January  14,  1890;  decided  January  28.  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  May  9,  1887,  which  affirmed  a 
judgment  in  favor  of  j)laintiff,  entered  upon  a  verdict. 

Sarfiuel  B,  Cl^iy^Tce  for  ap])ellant. 

Jamss  M,  Hunt  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Thomas  Doyle,  Appellant,  v.  The  Rector,  Wardens  and 
Vestrymen  of  Trinity  Church  Corporation  in  the  Cmr 
OF  New  York,  Respondents 

(Argued  January  14,  1890;  decided  January  28,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  9,  1887,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  to  recover  for  services  in  sinking 
an  artesian  well  for  defendants.  The  main  question  involved 
was  whether  defendants  were  liable  to  pay  for  certain  damages 
caused  by  an  explosion  in  the  well  before  its  completion.  The 
memorandum  of  decision  is  as  follows : 

"  It  was  error  to  permit  Mr.  Cruger  to  testify  that  some  one 
told  him  that  one  of  the  torpedoes  was  exploded  just  below  the 
surface  of  the  rock  and  so  injured  the  well.  The  fact,  if 
relevant,  as  it  was  deemed  to  be,  to  the  (question  whether 
exploding  the  torpedo  at  this  point  was  a  negligent  act,  should 
have  been  proved  by  competent  evidence  or  not  at  all. 
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"  It  was  error  to  loile,  as  a  question  of  law,  that  Foth  acted,  and 
was  actually  or  apparently  authorized  to  act,  as  the  agent  of 
Button  in  employing  Seagul  to  explode  the  torpedoes,  whidi 
question  should  have  been  submitted  to  the  jury  as  one  of  fact, 
fact. 

''  For  these  errors  the  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event." 

Z.  A.  F.uUer  for  appellant. 

CharUs  Z.  Jones  for  respondents. 

FoLLETT,  Ch.  J.,  reads  inem,  for   reversal   and  new  trial. 
All  concur. 
Judgment  reversed. 

AViLLiAJ^i  MooREs,  Respondent,  y.  John  TowNSHEND,  Impleaded, 
etc..  Appellant. 

(Argued  January  15,  1890;  decided  January  28,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  made  May  16,  1887, 
which  reversed  an  order  of  Special  Term,  granting  an  extra 
allowance  and  modifying  a  judgment  in  favor  of  defendant  in 
the  above  entitled  action  accordingly. 

John  Toxcnshend  appellant  in  person. 

Z.  A.  Gonld  for  respondent. 

Agree  to  aflirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


Nancy  H.  Williams,  Respondent,  d.  George  W.  Gr.  Kinney 
et  al..  Appellants. 

(Argued  January  13,  1890;  decided  January  81,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
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made  January  21,  1887,  which  affirmed  a  judgment  in  lavoi 
of  plaintiflE,  entered  upon  the  report  of  a  referee. 

Jainea  P.  Olney  for  appellants. 

C.   W.  White  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


Jambs    R    Phillips,   Eespondent,    v.    Charles    B.    Souss 

Appellant. 

(Submitted  January  14,  1B90;  decided  January  81,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  31,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  an  order  confirming  an  award  of  arbi- 
trators, and  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

Jfooj  Altmeyer  for  appellant 

Newcombe  cfe  Cardozo  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Henry  Wollrbioh,  Appellant,  v.  John  D.  Heins, 
Eespondent. 

(Argued  January  15,  1890;  decided  January  81,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  May  19,   1887,   which 
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affirmed  a  judgment  in  &vor  of  defendant,  entered  upon  the 
report  of  a  referee. 

Julius  H,  Seymour  for  appellant. 

Alex.  Th-am,  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


LoEENZo  J.  BovEE  ct  al.,  Respondents,  u  Robert  C.  Lowry, 
Impleaded,  etc.,  Appellant. 

(Argued  January  15,  1890;  decided  January  31,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  upon  an 
order  made  the  first  Tuesday  of  Januarj^,  1887,  which  affirmed 
a  judgment  in  favor  of  pkintifb,  entered  upon  the  report  of  a 
referee. 

John  S.  Da/veriport  for  appellant. 

William  C,  Watson  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur  except  Bradley  and  Haiqht,  J  J.,  not  sitting. 

Judgment  affirmed. 


Eliza  C.  Northkup,  Respondent,  v.  The  American  Exchange 
National  Bank,  Appellant. 

(Argued  January  16,  1890;  decided  January  81,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  enteredupon  an  order 
made  April  30, 1887,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 
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L,  B.  Buiinell  for  appellant. 

John  C.  McCartm  for  respondent. 

Agree  to  affiiTn ;  no  opinion. 

All  concur,  except  Follett,  GL  J.,  and  Vajkin,  J.,  not  sitting. 

Judgment  affirmed. 


John  B.  IIowkll,  Appellant,  v,  Axna   II.  Manwasing,  a;* 
Executrix,  etc.,  et  al.,  Respondents. 

(Argued  January  17,  1890;  decided  January  31,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  22,  1886,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Horace  L.  Bennett  for  appellant. 

Wm.  N.  Oliver  and  J.  B.  Perkins  for  respondents. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Bradley  and  Haight,  J  J.,  not  sitting. 

Judgment  affirmed. 


Chakles  ^Torthrop,  Respondent,  v.  Ali?red  H.  Smfth, 
Impleaded,  etc.,  Appellant. 

(Argued  January  17,  1890;  decided  January  31,  1890.) 

Api'eal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  June  28,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiflF,  entered  ujx)n  a  verdict,  and  affinned  an  order  denying 
a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  the  value  of  two  regis- 
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tered  United  States  bonds  of  $5,000  each,  alleged  to  have 
been  loaned  to  the  firm  of  Smith,  Clark  &  Co.,  of  which 
defendants  were  alleged  to  have  been  partners.  Defendant 
Smith  alone  answered. 

The  evidence  on  the  part  of  defendant  tended  to  show  that 
more  than  six  years  before  the  action  was  commenced  plaintiff 
demanded  certain  bonds,  including  at  least  one  for  $5,000,  of 
Clark.  Defendant's  counsel  requested  the  court  to  charge  the 
jury  that  if  they  believed  plaintiff  had  demanded  the  bonds  of 
Clark  more  than  six  yeai's  before  the  commencement  of  the 
action  plaintiff  could  not  recover.  This  was  refused.  Ileld^ 
error;  and  that  the  en"or  required  a  reversal,  as  the  fact,  if 
found  made  the  Statute  of  Limitations  an  absolute  defense 
(Code  Civ.  Pro.,  §§  382,  410,  414.)     The  court  say  : 

"A  demand  of  one  partner,  while  the  firm  was  still  in  exists 
ence,  was  equivalent  to  a  demand  upon  all."  {Ihihhard  v. 
Matthews,  54  N.  Y.  48,  50 ;  Bahd  v.  Walker,  12  Barb.  298  ; 
Ball  v.  LarJcin,  3  E.  D.  Smith,  555 ;  Abb.  Trial  Ev.  219  j 
Am.  and  Eng.  Ency.  of  Law,  528^\)" 

Charles  M.  Earle  for  appellant. 

James  D.  JPesse^iden  for  re8i>ondent 

Vann,  J.,  reads  for  reversal  and  new  triaL 
All  concur. 
Judgment  reversed. 


James  E.  Heller  et  al..  Respondents,  v.  The  Allentown 
Manufactubino  Company,  Appellant. 

(Submitted  January  17,  1890;  decided  January  31,  1890.) 

Appeal  from  judgment  of  tlie  General  Tenn  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order,  made  May  18,  1887,  which  affirmed  a  iudgment 
in  favor  of  plaintiffs,  entered  upon  a  verdict  directed  by  the- 
court. 
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John  JR,  Dos  Passos  for  appellant. 

Edward  W.  Scudder  Johnston  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Isaac  B.  Potter  et  al.,  Respondents,  v.  The  !N^ew  York 
Infant  Asylum,  Appellant. 

(Submitted  January  20,  1890;  decided  January  81, 1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  14,  1887,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  the  report  of  a  referee. 

Clark  Bell  for  appellant. 

C.  F,  Potter  for  respondents. 

Agree  to  affirm ;  no  opiniom. 
All  concur. 
Judgment  affirmed. 


H.  Jolsen's  Taendstikfabrikker  Enebak  and  Byrn,  Bespond- 
ents,  V,  Horace  K.  Thurber  et  al.  Appellants. 

(Argued  January  16,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Ck)urt  in  the  first  judicial  department,  entered  upon  an  order 
made  June  20,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged 
breach  of  a  contract  to  purchase  all  of  the  matches  plaintiff 
could  manufacture  and  ship  in  eight  months  following  receipt 
of  order. 
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At  the  close  of  the  evidence  defendants  moved  for  a  dis- 
missal of  the  complaint  on  the  ground,  among  others,  that  no 
snch  contract  as  alleged  had  been  proved. 

The  motion  was  denied. 

The  court  here,  after  a  full  examination  and  discussion  of 
the  evidence,  reach  the  conclusion  that  the  motion  should  have 
been  granted. 

£J.  Mare  for  appellants. 

Attg^ist  Jieymert  for  respondents. 

Bbown,  J.,  reads  for  reversal  and  new  tinal. 
All  concur,  Potter  and  Bradley,  J  J.,  in  result. 
Judgment  reversed. 


John  B.  Leverich,  Respondent,  v.  Weeks  W.  Culver,  et 
al.  Appellants. 

(Argued  January  23,  1890 ;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  entered 
upon  an  order  made  June  6, 1887,  which  affirmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  refei-ee. 

S.  Janes  for  appellants. 

Edwa/rd  Gromwell  for  respondent. 

Agree  to  affinn  ;  no  opinion. 

All  concur. 

Judgment  affirmed.  


James  A.  Farley,  et  al.,  Appellants,  v.  The  Union  Life 
Insurance  Company,  Respondent. 

(Argued  January  24,  1890 ;  decided  February  25,  1890.) 

Appeal    from    judgment    of    the    General  Term   of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
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All  order  made  June  2S,  l8S(j,  which  i-eversed  a  judgment  in 
favor  of  defendant,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  and  ordered  a  new  trial 

Raphael  J.  Moaes^  Jr,,  for  ap}>ellant8. 

Merritt  E,  Sawyer  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Hakjht,  J.,  not  sitting. 

Judgment  affirmed. 


Charles  IIerold,  Respondent,  v.  The  Manhattan 
Railway  Company,  Appellant. 

(AiKued  January  37,  1890  ;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  (xeneral  Tenn  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  IS  ew  York, 
entered  upon  an  order  made  January  10, 1887,  which  affirmed 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

Ileni^y  D.  Sedgtrieh  for  appellant 

Charles  Strekfer  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Alma  McCord,  Appellant,  v.  The  Town  of  08siNiN<i  in  thb 
C^ouNTY  OK  Westchester,  Respondent. 

(Argued  January  28,  1890;  decided  February  25.  1890.) 

Appeal  from  judgment  of  the  (reneral  Term  of  the  Supreme 

(Vuit  ill  rlic  >e<^orui  judiriitl  depititmeat,  t-nierrti  ii]H»n  an 
i»rrier  made  July  2,  t?^S7,  wiur-h  affirmed  a  judgment  in  Uvi^r 
of  defendant,  entered  upon  n  report  of  a  referee* 
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Francis  Larhin  for  appellant. 

Sfmiih  Lent  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  IIaight,  J.,  not  sitting. 

Judgment  affimied. 


William  Holdridge,  Appellant,  \\  Eitrydice  L.  Hicks  et  al., 
liespondents. 

(Submitted  January  81,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  15,  1886,  wliich  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

L.  M.  Nortoii  for  appellant. 

C.  C,  Davismi  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  BRAi)LEY  and  IIaight,  JJ.,  not  sitting. 

Judgment  affirmed. 


The  Saint  Nicholas  Bank,  Respondent,  ^\  Percy  R.  King, 
Impleaded,  etc..  Appellant. 

(Argued  January  30,  1890;  decided  March  4,  1890.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
(^ourt  in  the  first  judicial  department,  entered  upon  an  order 
made  May  6,  1887,  which  affinned  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  by  the  court,  and  affirmed  an 
order  den-ying  a  motion  for  a  new  trial,  and  affinning  an  order 
vacating  a  judgment  against  two  of  the  defendants,  entered 
previous  to  the  trial. 
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David  WiUoox  for  appellant. 

Edwin  B,  Smith  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur  except  Follett,  Ch.  J.,  dissenting,  and  Haioht, 
J.,  not  sitting. 

Judgment  affirmed. 


Michael  J.  Daly,  Respondent,  v,  Joshua  C.  Sanders, 
Appellant. 

(Submitted  February  24,  1890;  decided  March  11,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  in  favor  of 
plaintiff,  entered  upon  an  order  made  June  18, 1887,  on  a  sub- 
mission of  a  case  under  section  1279  of  the  CJode  of  Civil 
Procedure. 

Joshua  C,  Sanders  appellant  in  person. 

Daniel  Daly  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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ACCEPTANCE. 

The  right  to  recover  damages  for 
breach  of  an  express  warranty  on 
sale  of  goods  survives  acceptance. 
F,  C.  Co.  V.  Metzger  260 


ADVERSE   POSSESSION. 

In  an  action  to  recover  possession  of 
certain  real  estate  in  the  city  of 
New  York,  it  appeared  that  the 
premises  in  question  were  part  of 
a  farm  owned  by  B.  in  his  lifetime. 
The  earliest  deed  produced  by 
plaintiff  was  one  executed  in  18815 
to  S.,  the  grantor  in  which,  was 
described  as  the  only  child  and  heir- 
at-law  of  B. ;  the  truth  of  this  re- 
cital was  established  by  the  evi- 
dence. As  early  as  1825  said  farm 
was  occupied  by  McG.,  a  son  of 
said  grantor,  who  cultivated  it 
until  1833,  during  which  time  said 
grantor  lived  at  her  homestead  in 
the  neighborhood  and  frequently 
visited  her  son  at  the  dwelling- 
house  on  the  farm,  and  was  in  con- 
stant communication  with  him. 
When  his  occupation  ceased,  the 
farm  was  rented.  Held,  that  '"pos- 
session in  said  grantor  was  suf- 
ficiently established.  Dun^iam  v. 
Timnmeml,  281 


.iPPEAL. 

1.  -Wliere,  on  the  trial  of  an  action  by 
the  court,  the  testimony  is  conflict- 
ing and  the  judgment  of  the  trial 
court  is  reversed  by  the  General 
Term  upon  the  facts,  as  the  trial 
court  has  the  advantage  of  seeing 
and  hearing  the  witnesses,  its  de- 
termination as  to  their  credibilitv 
will  be  taken  upon  appeal  to  this 
court,  and  the  evidence  will  be 
examined  simply  for  the  purpose 
of  determining  whether  it  is  suf- 
ficient to  authorize  its  findings. 
Von  Wien  v.  S.  U.  dt  N.  Im.  Co.     94 
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2.  Where  a  finding  of  fact  by  a  court 
or  referee  is  without  evidence  to 
support  it,  it  is  a  ruling  upon  a 
question  of  law  (Code  Civ.  Pro.  § 
993)  and  if  excepted  to,  presents  a 
legal  question  reviewable  here. 
italpin  Y.  P.  Ins.  Co.  165 

8.  It  is  not  necessary  for  the  pur- 
poses of  such  review,  that  the  case 
should  show  that  it  contains  all 
the  evidence ;  the  exception  appear- 
ing in  the  proposed  case  serves  as 
a  notice  to  the  respondent  of  an 
intention  to  raise  the  question  of 
legal  error,  and  puts  on  him  the 
responsibility  of  adding,  by  amend- 
ment, any  omitted  evidence  -on  the 
question.  Id, 

4.  Where,  no  objection  is  taken  by 
the  pleadings  to  a  failure  to  allege 

Sayment  into  court,  of  money  ten- 
efed,  the  act  may  be  performed  on 
trial,  and,  in  the  absence  of  any 
objection  then  taken,  the  presump- 
tion on  appeal  is  that  it  was  per- 
formed. /(/. 

6.  In  an  action  to  recover  damages 
occasioned  by  a  fire,  alleged  to 
have  been  caused  by  the  negligence 
of  defendants,  which  destroyed  two 
buildings  owned  by  plaintiff,  evi- 
dence offered  by  plaintiff  for  the 
purpose  of  proving  the  amount  of 
damages  by  the  destruction  of  one 
of  them,  was  excluded  on  the 
cround  that,  as  to  that  building, 
defendants  alleged  negligence  was 
not  the  proximate  cause  of  such 
burning.  A  general  verdict  was 
rendered  for  the  defendants.  Held, 
that  as  the  verdict  exculpated  de- 
fendants entirely  from  the  charge 
of  negligence  the  rejection  of  evi- 
dence as  to  the  amount  of  dam- 
ages, even  if  erroneous,  could  not 
have  prejudiced  plaintiff,  and  so, 
was  not  a  ground  for  reversal. 
Read  v.  yichols.  224 

6.  At  the  close  of  the  evidence, 
plaintiff's  counsel  presented  to  the 
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court  thirteen  separate  requests  to 
charge.  Some  were  charged  as 
requested,  some  in  a  modifi^  form 
and  others  refused.  At  the  close 
of  the  charge  plaintiff's  counsel 
stated  that  he  excepted,  *'to  the 
refusals  to  charge  as  requested  by 
plaintiff's  counsel  in  so  far  as  the 
court  did  refuse  and  to  each  of 
the  refusals  to  charge  as  request- 
ed." Held,  that  this  exception  was 
not  suffciently  definite  and  specific 
to  present  a  question  for  review. 

Id, 

7.  Five  written  propositions  were 
submitted  by  the  court  to  the 
jury  with  instructions  that  each 
should  be  answered  as  they  deter- 
mined the  fact  to  be.  Plaintiff's 
counsel  excepted  to  such  submis- 
sion. Upon  the  coming  in  of  the 
iurv  the  foreman  stated  that  they 
had  agreed  upon  a  general  verdict; 
the  counsel  for  both  parties  there- 
npon  consented  and  the  court  an- 
nounced that  the  special  questions 
were  withdrawn  from  the  jury  and 
then  a  general  verdict  in  favor  of 
the  defendants  was  rendered .  The 
first  question,  as  it  appeared  in 
the  case  on  appeal,  had  the  word 
"yes"  written  under  it.  Plaintiff 
insisted  that  the  proposition  an- 
swered in  the  aflirmative  should 
be  regarded  and  treated  as  a  fact 
found  by  the  jury.  Ileldt  unten- 
able ;  and  that  the  consent  to  the 
withdrawal  of  the  questions  con- 
stituted a  waiver  of  the  exception 
to  their  submission.  Id. 

8.  On  appeal  to  this  court  from  a  judg- 
ment entered  at  General  Term, 
**upon  a  verdict  subject  to  the 
©pinion  of  the  court,""  the  return 
must  contain  a  ' '  statement  of  the 
facts,  of  the  questions  of  law  aris- 
ing thereupon,  and  of  the  determin- 
ation of  those  questions  by  the 
General  Term,"  as  required  by 
the  Code  of  Civil  Procedure  (§  1339); 
without  such  a  statement  the  ap- 
peal may  not  be  heard.  Cowcnfioven 
V.  Ball.  231 

©■.  /iJ«f^w«,  objections  which  are  in  the 
case,  arising  upon  the  evidence 
and  involved  in  the  controversy 
between  the  parties,  are  meritori- 
ous and  available  to  the  unsuc- 
I'cssful  party  on  appeal  although 


they  may  not  have  been  considered 
in  the  lower  court.  Id, 

10.  Objections,  however,  to  the  pro- 
ceedings not  connected  with  the 
matters  in  issue,  but  which  are 
preliminary  and  go  only  to  the 
right  and  power  of  the  court  to 
hear  the  case,  are  technical  and 
are  deemed  to  have  been  waived  if 
the  party  proceeds  with  the  trial  or 
argument   without  raising  them. 

Id. 

11.  It  appeared  that  said  premises 
were  conveved  by  S.  to  H.  On 
the  trial  pfaintiff  introduced  in 
evidence  a  deed  from  the  sheriff  to 
one  A.,  which  recited  the  issuing 
of  an  execution  against  H.,  the 
seizure  and  sale  by  virtue  thereof 
of  the  premises  conveyed,  and  the 
redemption  of  the  land  by  A.,  the 
grantee,  the  holder  of  a  subsequent 
judgment  against  H.  On  the  trial 
at  the  General  Term,  this  deed 
was  objected  teas  invalid,  because 
the  judgment  on  which  this  exe- 
cution was  issued  was  not  produced 
and  read  in  evidence.  On  the 
argument  in  this  court  plaintiff 
produced  a  certified  copy  of  the 
iudgment-roU.  Held,  that  it  could 
be  properly  received;  and  its  pro- 
duction removed  the  objection  to 
the  sheriff's  deed.  While  the  pro- 
duction of  record  evidence  is  never 
allowed  in  an  appellate  court  for 
the  purpose  of  reversing  a  judg- 
ment, it  may  be  permitted  for  the 
purpose  of  sustaining  one.  Dun- 
ham V.  Tmcjisliend.  281 

12.  It  is  competent  for  an  appellate 
court,  on  appeal  from  a  judgment, 
when  an  error  on  the  trial  does  not 
involve  the  right  of  recovery,  but 
simply  the  amount,  and  the  effect 
thereof  can  be  clearly  and  defi- 
nitely determined  on  tJie  evidence 
before  it,  to  permit  the  respondent 
to  consent  that  the  judgment  may 
be  corrected  by  deducting  there- 
from the  amount  erroneously  in- 
cluded and  to  aflirm  the  judgment 
as  modified.     Vail  y.  Reynolds.  297 

13.  This  rule  applies  to  actions  of 
torts,  as  well  as  to  actions  on  con- 
tract. Id 

14.  A  reversal  of  a  judgment  will  not 
be  granted  because  a  finding  of  fact 
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is  without  evidence  to  support  it, 
unless  it  is  a  material  fact  and  to 
some  extent  at  least  gives  support 
to  the  judgment  rendered.  Wef- 
more  v.  Brvce.  819 

16.  It  9eem»y  under  the  provision  of 
the  act  of  1883  (§  10,  chap.  205, 
Laws  of  1883),  establisliing  the 
board  of  claims,  which  authorizes 
an  appeal  to  this  court  from  an 
award  by  said  board  when  the 
amount  in  controversy  exceeds 
$500,  the  amount  in  controversy 
is  the  amount  of  the  claim  pre- 
sented, or  the  amount  which  the 
board  of  claims  may  legally  award 
the  claimant  under  the  proofs,  in- 
cluding interest,  in  a  proper  case 
for  the  allowance  of  interest.  Folts 
v.  State,  406 

16.  Where  an  order  of  Greneral  Term 
reversing  a  judgment  entered  on  a 
verdict  states  that  the  facts  were 
not  before  that  court  for  revision 
and  that  its  decision  was  upon  the 
law  only,  the  legal  questions  are 
reviewable  here.  Van  Wycklen  v. 
City  cf  Brooklyn.  424 

17.  The  parties  to  an  action  are  not 
bound  to  limit  the  issues  to  be 
tried  to  those  made  by  the  plead- 
ings, but  may  by  mutual  consent 
try  any  other  issues,  and  an  appel- 
late court  in  reviewing  such  a  case 
is  only  called  upon  to  determine 
whether  the  parties  have  consented 
to  try  the  substituted  issues,  and 
if  so  whether  the  decisions  of  the 
trial  court  upon  those  issues  are 
according  to  law.    Frear  v.  Sioett. 

454 

18.  In  the  absence  of  amended  plead- 
ings or  of  a  written  stipulation  the 
appellate  court  may  infer  the  con- 
sent to  try  such  substituted  issues 
from  evidence  offered  upon  the 
one  side  and  the  absence  of  objec- 
tions, or  the  character  of  the  objec- 
tions, upon  the  other.  Id. 

19.  Where  part  of  an  answer  given 
to  a  proper  question  is  not  re- 
sponsive, an  objection  and  excep- 
tion thereto  does  not  present  the 
question  for  review  as  to  whether 
the  testimony  is  competent;  it  can 
only  be  presented  by  motion  to 
strike  out.  W.  C.  &  M.  Co.  v. 
HoVbrook.  686 


Determination  of  trial  court 

as  to  amovnt  of  d<ima{/es  not  review- 
able  here. 

See  Pe//ple  ex  ret.  v.  M.  M.  P.  Union. 

101 

An  error  in  reception  of  evi- 
dence which  could  hate  done  no  injury ^ 
will  not  justify  a  rtrersal. 

See  Frear  v.  Svrtet.  454 


ARREST. 

1.  If,  when  a  judgment  is  paid  to 
the  attorney  of  the  judgment- 
creditor  the  debtor  is  in  custody, 
either  actual  or  constructive,  under 
an  execution  issued  against  his 
person  upon  such  judgment,  it  is 
within  the  power  of  the  attorney 
to  authorize  the  sheriff  to  dis- 
charge him.     Darts  v.  Bmjce.       55 

2.  Where  an  order  to  discharge, 
signed  by  the  attorney,  is  served 
upon  the  sheriff,  it  carries  with  it 
the  presumption  that  it  was  duly 


the  presumption 
authorized. 


3.  While  this  presumption  may  not 
be  conclusive  upon  the  shenff,  it 
requires  some  action  on  his  part, 
either  to  return  it  or  give  notice 
that  he  requires  something  farther, 
or  else  to  act  upon  it  as  sufficient. 

Id. 

4.  Where,  therefore,  a  judgment 
was  paid  and  discharged  of  record, 
and  the  sheriff  received  without 
objection  sach  an  order  to  dis- 
charge the  jud&:ment  debtor,  who 
was  out  on  bail  and  subsequently 
rearrested  him.  Held,  he  was  liable 
for  false  imprisonment.  Id, 


ASSAULT  AND  BATTERY. 

One  B.  entered  into  possession 
of  certain  premises  as  plaintiff's 
tenant.  Defendant,  who  claimed 
title  under  a  tax  sale,  presented 
his  deed  and  demanded  possession 
of  B.  The  latter  surrendered  the 
house  keys  and  agreed  thereafter 
to  continue  in  possession  as  defend- 
ant's tenant.  Plaintiff  went  to  the 
house  with  a  carpenter  to  put  on 
new  locks,  and  while  so  engaged 
defendant  entered  and  ordered  her 
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to  leave  and  on  her  refusal 
attempted  to  eject  her.  In  an 
action  for  aBsault  and  battery,  the 
court  charged  that  plaintiff  was 
at  the  time  in  possession  and  had 
the  right  to  use  reasonable  force 
to  retain  possession;  and  that  de- 
fendant had  no  right  to  use  force 
to  acquire  possession.  Held  (Fol- 
LETT,  Ch.  J.  dissenting),  no  error. 
O'Donnell  v.  Mclntyrt.  156 


ASSESSMENT  AND  TAXATION. 

1.  As  the  right  to  make  assessments 
upon  the  lands  of  cemetery  associ- 
ations in  the  city  of  Buffalo,  is 
provided  for  by  the  local  laws 
applicable  to  that  city  alone  (Chap. 
519,  Laws  of  1870;  chap.  154. 
Laws  of  1871),  which  authorize  an 
tissessment  upon  such  lands  for 
grading  an  adjoining  street,  held, 
that  those  provisions  were  not  re- 
pealed by  the  act  of  1879  (Cha}). 
310,  Laws  of  1879),  which  declares 
that  no  land  actually  used  for 
cemetery  purposes  shall  be  sold 
imder  execution  for  any  tax  or 
assessment;  and  that  such  an  as- 
sessment was  valid.  B.  C.  Asmcia- 
Hon  V.  City  of  Buffalo.  61 

2.  Also,  Jield,  the  fact  that  said  act 
of  1879  especially  excludes  the 
city  of  Rochester,  did  not  author- 
ize the  inference  of  an  intent  to 
repeal  the  said  acts  applicable  to 

Buffalo.  Jd. 

t 

See  T-\x  Sales. 


ASSIGNMENT. 

When  amgnee  of  policy  of  life 

insurance,  tramferred  to  secure  a  debt, 
entitled  to  recoeerfull  arnovnt  of  policy. 

See  Wright  v.  jf.  B.  L.  Association. 

237 


ASSIGNMENT     (FOR  BENEFIT 
OF  CREDITORS^ 

1.  A  general  assignment  for  the  ben- 
efit of  creditors,  relating  solely  to 
the  property  of  a  general  partner- 
ship, all  of  which  is  personal,  and 
reciting  that  it  is  made  by  the  firm 
to  which  the  firm  name  is  sub- 
scribed  by  one  of  the  partners, 


who  declares  in  the  certificate  of 
acknowledgment  "that  he  execu- 
ted the  same  as  and  for  said  firm 
(giving  its  name)  and  under  its 
authority  and  instructions  of  the 
members  of  said  firm,"  is  not  void 
on  its  face  by  reason  of  the  manner 
of  its  execution  ;  such  an  assign- 
ment may  legally  be  executed  in 
the  name  of  the  nrm,  by  one  of  the 
partners,  if  done  with  the  oral 
assent  of  all.     Hooper  v.  BaiUie. 

418 

2.  In  an  action  by  firm  creditors  to 
set  aside  such  an  assignment,  if  the 
plaintiff  desires  to  raise  the  ques- 
tion as  to  the  assent  of  the  other 
partners,  it  should  be  presented  by 
the  pleading.  Id. 

.3.  If  so  presented,  the  burden  is* 
upon  the  plaintiff  to  establish  that 
the  assignment  was  executed  with- 
out their  assent.  Id. 

4.  In  such  an  action  the  complaint 
alleged  that  the  assignment  was 
made  with  intent  to  defraud;  this 
was  put  in  issue  by  the  answer.  It 
appeiired  tliat  the  firm  was  en- 
gaged in  business  in  New  York, 
having  a  branch  house  in  Brazil; 
it  was  composed  of  three  partners, 
two  of  whom  resided  in  New  York, 
the  other  in  Brazil.  B.,  one  of  the 
New  York  partners,  executed  the 
assignment ;  J.,  the  other,  testified 
that  shortly  before  its  execution 
B.  told  him  that  if  they  did  not  get 
remittances  from  Brazil  they  would 
have  to  make  an  assignment; 
the  witness  answered  *'  If  we  must 
do  it.  then'  we  must  ;*'  also,  that 
he  did  not  remember  any  other 
conversation  with  B.  in  reference 
to  the  assignment,  but  would  not 
swear  there  was  none.  Plaintiff 
also,  after  proving  by  the  assignee 
that  he  saw  a  cable  from  W.,  the 
Brazilian  partner,  dated  before  the 
assignment,  assenting  to  it  without 
qualification,  put  in  evidence  a 
letter  from  W.  to  the  assignee,  to 
the  effect  that  he  confirmed  by 
cable  the  assignment  of  the  assets 
of  the  New  York  firm  only,  it 
being  out  of  his  power  to  do  more, 
as  under  Brazilian  law  it  was 
necessary  to  settle  claims  there 
before  remittance  of  any  moneys 
abroad.  It  also  appeared,  and  the 
trial  court  found,  that  W.,  after 


INDEX. 


693 


converting  the  assets  in  Brazil  into 
money  and  paying  local  (claims,  re- 
mitted the  balance  to  the  assignee. 
The  referee  also  found  that  J.  never 
objected  to  or  questioned  the  as- 
signment either  before  or  after  the 
execution.  The  assignee  and  one 
of  the  assignors,  called  as  witnesses 
for  the  plaintiff,  both  testified  that 
the  assignment  was  made  in  good 
faith,  and  there  was  no  evidence 
to  the  contrary.  At  the  close  of 
the  evidence  the  defendants  coun- 
sel requested  the  court  to  find  the 
issue  of  fact  in  their  favor;  it  re- 
fused, to  which  defendants  ex- 
cepted. The  court  found  that  the 
assignment  was  made  without  the 
authority  or  assent  of  J.  and  W., 
to  w^hich  finding  the  defendants 
excepted.  The  ccmrt  found  as 
conclusion  of  law  that  the  assign- 
ment was  fraudulent  and  void  as 
against  plaintiffs.  Held,  that  the 
findings  were  erroneous  ;  and  that 
.  the  refusal  to  find  and  the  finding 
of  fact,  there  being  no  evidence 
to  sustain  it  were,  under  the  excep- 
tions, reviewable  in  this  court. 
(Code  Civ.  Pro.  gg  992,  993.)      Id. 


ATTORNEY  AND  CLIENT. 

If,  when  a  judgment  is  paid  to  the 
attorney  of  a  judgment-creditor  the 
debtor  is  in  custody,  either  actual 
or  constructive,  under  an  execution 
issued  against  his  person  upon 
such  judgment,  it  is  within  the 
power  of  the  attorney  to  authorize  | 
the  sheriff  to  discharge  him.  JJoHh  ' 
v.  Bmce.  55 


BAIL.  ! 

1.  Where  an  undertaking   given  to 
discharge  a  defendant  from  arrest,  • 
in  an  action  for  embezzlement,  in- , 
stead  of  being  in  preci.se  compli-  ^ 
ance  with   the  provisions  of   the  , 
C(xle  of  Civil  I*rocedure  in  refer- ' 
ence  thereto  (§  575),  followed  the  | 
requirements  of  the  Ccxie  of  Pro- 1 
cedure  (§  187);  and  so,  in  excess  of 
the  present  statutory  re(iuirements, 
contained   the  condition  that  de- 
fendant   would     render     himself 
amenable  to  the  process    of   the 

'  court  during  the  pendency  of  the 
action,  7//'W,  that  theworcl  "pro- 
cess" as  used  referred  only  to  such 


mandates  of  the  court  as  are  issued 
to  enforce  a  decree  or  judgment; 
that  as  no  process  could  be  issued 
a^^ainst  defendant  prior  to  the  ren- 
dition  of  iudgment,  the  extra 
condition  added  in  no  degree  to 
the  statutory  obligation ;  and  so, 
might  be  disregarded  as  surplus- 
age,    liaberstw  v.  Ji('df</rd.       187 

2.  Tt  mms  the  intent  of  the  provis- 
ion of  the  Code  of  Procedure  was 
to  provide  for  bail  in  both  legal 
and  equitable  actions;  the  pro- 
vision that  defendant  would  render 
himself  amenable  to  process  dur- 
ing pendency  of  the  action  being 
intended  to  be  applicable  only  to 
actions  for  e(iuitable  relief,  wherein 
an  order  of  urn*st  in  place  of  a 
writ  of  ne  cj-tat  had  l)een  issued. 

Id. 

3.  Where  the  sureties  to  such  an  un- 
dertaking are  excepted  to  and  re- 
fuse to  justify,  it  is  not  the  duty  of 
the  sheriff  to  take  active  measures, 
such  as  rearresting  the  defendant, 
to  relieve  them  from  liability;  nor 
can  the  sureties  surrender  their 
principal  and  so  relieve  themselves 
from  further  responsibility,  and  a 
certificate  of  the  sheriff  that  they 
have  surrendered,  does  not,  in  the 
absence  of  proof  that  they  relied 
thereon,  and  by  reason  thereof 
have  sustained  injury,  estop  that 
oflScer  from  asserting  their  lia- 
bility to  him  as  fixed  by  the  Code 
of  Civil  Procedun>.     ($^*589.)     Id. 

4.  After  the  discharge  of  a  defendant 
from  arrest  on  giving  an  under- 
taking, and  after  failure  of  the  sure- 
ties to  justify,  the  defendant  was, 
by  virtue  of  a  County  Court  order 
in  proceedings  instituted  in  part 
upon  the  affidavits  of  one  of  the 
sureties,  taken  by  the  sheriff  to 
an  inebriate  asylum;  that  oflScer 
having  been  advised  by  his  coun- 
sel that  it  was  his  duty  to  obey 
the  order,  and  if  he  failed  so  to  do 
he  would  be  guilty  of  contempt. 
The  order  was  in  fact  void.  While 
defendant  was  in  the  asylum  an 
execution  against  his  person  was 
issued  to  the  sheriff  and  returned 
by  him  unsjitisfied.  Thereafter 
the  defendant  was  brought  back 
from  the  asylum  and  taken  into 
custody  by'  the  sheriff,  who  by 
advice  of  counsel  accepted  an  un- 
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dertaking  from  him  and  discharged 
him  from  arrest.  Subsequently  the 
sheriff  took  various  st«ps  for  the 
purpose  of  procuring  the  exonera- 
tion of  himself  as  bail  and  the  relief 
of  the  sureties  in  the  original  un- 
dertaking, by  ad  vice  of  their  coun- 
sel and  his  own,  and  at  the  request 
of  one  of  said  sureties,  he  promis- 
ing to  pay  the  expense  incurred. 
In  an  action  by  the  sheriff  a^inst 
said  sureties,  nM,  their  omission 
to  justify  rendered  them  liable; 
that  plaintiff's  action  in  obeying 
the  void  County  Court  order,  and  | 
in  attempting  to  relieve  them  and 
himself,  although  he  made  a  mis- 
take and  was  ill-advised,  furnished 
no  defense;  that  he  had  a  right  to 
rely  upon  the  indemnity  funiished 
by  defendant's  undertaking,  and 
was  not  required  to  take  any  af- 
ffirmative  action  to  relieve  them. 

Id. 


BANKS  AND  BANKING. 

1.  A  bank,  by  the  certificativ'>n  of  a 
check,  represents  that  it  has  on 
deposit  the  amount,  and  agrees 
that  it  will  retain  that  amount  and 
apply  it  in  payment,  provided, 
however,  that  the  check  shall  be 
indorsed  by  the  payee.  O.  A".  Bank 
V.  Binf/ham.  "  349 

2.  Where  the  check,  therefore,  is 
transferred  without  indorsement, 
the  bank  is  not  estopped  by  the 
certification  from  questioning  the 
validity  of  the  check.  Id. 

3.  When  a  bank  has  been  induced 
to  certify  a  check  by  fraudulent 
representations  on  the  part  of  the 
drawer  and  the  check  has  been 
transferred  w^ithout  indorsement, 
an  action  is  not  maintainable  on  its 
part  to  recover  possession  of  thfe 
check.  Id. 

4.  M.  drew  a  check  on  defendant,  a 
Pennsylvania  bank,  with  which 
she  had  an  account,  payable  to  the 
order  of  C,  and  mailed  it  to  him 
at  Indianapolis ;  C.  indorsed  it  in 
blank  and  delivered  it  to  the  H. 
bank  for  collection.  The  II.  bank 
indorsed  the  check  ' '  for  collection  " 
and  forwarded  it  to  plaintiff,  its 
correspondent  bank  in  New  York, 
"  for  credit;  "  it  was  received  and 


credited  to  the  IL  bank  in  general 
account,  plaintiff  reserving  the 
right  to  charge  it  back  if  dishon- 
ored. It  did  not  appear  that  plain- 
tiff knew  or  suspected  that  the  H. 
bank  was  acting  simply  as  a  col- 
lecting agent.  Plaintiff  indorsed 
the  check  the  day  it  was  received 
"for  collection  and  remittance," 
mailed  it  to  defendant,  with  direc- 
tions to  remit  by  draft  payable  in 
New  York  city.  Defendant  re- 
ceived the  check  the  next  day, 
charged  it  to  M.'s  account  and 
cancelled  it,  and  on  the  same  day 
mailed  to  plaintiff  its  draft  payable 
to  plaintiff's  order  on  a  bank  in 
New  York  city  for  the  amount, 
less  a  charge  made  against  plain- 
tiff for  the  services.  The  H.  bank 
having  failed,  M.,  the  drawer  of 
the  check,  and  C,  the  payee,  after 
the  check  had  been  so  paid  and 
cancelled  and  the  draft  mailed  to 
plaintiff,  but  before  it  was  pre- 
sented for  payment,  requested  de- 
fendant to  stop  payment,  which  it 
did,  and  the  draft  on  presentation 
was  dishonored.  In  an  action 
upon  the  dmft,  lield  (Bradley  and 
Bitowi^r,  J  J.,  dissenting),  that 
plaintiff  was  entitled  to  recover ; 
that  the  check  of  M.  having  been 
charged  to  the  account  of  the 
drawer  and  cmicelled,  and  a  draft 
therefor  delivered  to  plaintiff,  de- 
fendant had  legally  discharged  its 
duty  to  the  drawer  and  was  re- 
leased from  liability  thereon  ;  that 
it  could  not  thereafter  assert,  as 
against  plaintiff,  who  was  its  prin- 
cipal, the  legal  rights  or  equities 
of  a  third  person  ;  that  neither 
plaintiff  nor  defendant  was  an 
agent  for  C;  and  conceding  the 
latter  could  maintain  an  action 
against  plaintiff  to  recover  the 
amount  of  the  check,  as  to  which, 
q\ufre,  this  was  not  available  to 
defendant  as  a  defense,  as  no  con- 
tract relation  existed  between  it 
and  C,  nor  was  there  any  privity 
between  them.  C.  E.  Bank  v.  F.  A. 
Bank.  443 

.  A  check  drawn  upon  plaintiff  by 
one  of  its  depositors,  was  altered 
by  raising  the  amount  and  chang- 
ing the  name  of  the  payee;  it  was 
delivered  to  the  N.  Y.  &  B.  D.  E. 
Co.,  an  express  company,  for  col- 
lection, indorsed  in  blank  with  the 
name  of  the  fictitious  payee.    The 
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express  company  transmitted  and 
indorsed  the  check  for  collection 
to  defendant's  company,  the  W. 
E.  Co.  That  company  presented 
the  same  for  payment  and  received 
the  amount  called  for  by  it  as 
raised,  which  it  delivered  to  the 
N.  Y.  «fc  B.  D.  E.  Co.,  and  that 
company  delivered  it  to  the  person 
from  whom  it  had  received  the 
check.  Thereafter  the  fraud  was 
discovered  and  the  amount  over- 
paid demanded  back.  Held,  that 
an  action  to  recover  the  same  was 
notnaaintainable;  that  plaintiff  was 
advised  by  the  indorsement  that 
defendant's  company  was  simply 
acting  as  agent,  and  it  having  in 
good  faith,  before  notice  of  the 
fraud,  paid  over  the  money  to  the 
company  from  whom  it  received 
the  check,  was  thereby  discharged 
from  liability.  N.  C.  ^Bank  v.  West- 
cott.  468 


BILLS,    NOTES   AND   CHECKS. 

1.  The  purchaser  of  a  certified  check, 
payable  to  order,  who  obtains  title 
without  indorsement  by  the  payee, 
holds  it  subject  to  all  equities  and 
defenses  existing  between  the  orig- 
inal parties,  although  he  paid  full 
consideration,  without  notice.  G. 
N.  Bank  v.  Bingham.  349 

2.  An  intention  on  the  part  of  the 
payee  and  transferee  to  have  the 
paper  indorsed  is  not  sufficient,  at 
least  in  the  absence  of  an  express 
agreement  to  indorse  ;  it  is  the  act 
of  indorsement  not  the  intention 
which  negotiates  the  instrument. 

Id. 

8.  An  indorsement,  after  notice  of 
a  defense,  does  not  relate  back  to 
the  transfer,  so  as  to  cut  off  the  in- 
tervening rights  and  remedies  of 
the  party  giving  the  notice.        Id. 

4.  A  bank,  by  the  certification  of  a 
check,  represents  that  it  has  on 
deposit  the  amount,  and  agrees  that 
it  will  retain  that  amount  and 
apply  it  in  payment,  provided, 
however,  that  the  check  shall  be 
indorsed  by  the  payee.  Id. 

6.  Where  the  check,  therefore,  is 
transferred  without  indorsement, 
the  bank  is  not  estopped  by  the 


certification  from  questioning  the 
validity  of  the  check.  Id, 

6.  When  a  bank  has  been  induced  to 
certif^r  a  check  by  fraudulent  repre- 
sentations on  the  part  of  the  drawer 
and  the  check  has  been  transferred 
without  indorsement,  an  action  is 
not  maintainable  on  its  part  to 
recover  possession  of  the  check. 

Id, 

7.  The  cashier  of  the  appellant  was 
induced  by  the  false  representa- 
tions of  B.  to  cash  a  draft  drawn 
by  him,  place  the  proceeds  to  his 
credit  and  certify  the  check  of  B., 
payable  to  his  own  order,  B.  pre- 
sented the  certified  check,  unin- 
dorsed, to  respondents,  who  cashed 
the  same.  While  they  held  the 
check  unindorsed  the  appellant 
notified  them  of  the  fraud  and  de- 
manded its  return,  and,  they  refus- 
ing, commenced  an  action  to  re- 
cover its  possession.  The  respon- 
dents subsequently  obtained  the 
indorsement  of  B.,  and  payment 
having  been  refused,  brought  an 
action  to  recover  the  an;^ount. 
Held,  that  neither  action  was  main- 
tainable. Id, 

8.  M.  drew  a  check  on  defendant,  a 
Pennsylvania  bank,  with  whicli  she 
had  an  account,  payable  to  the 
order  of  C,  and  mailed  it  to  him 
at  Indianapolis;  C.  indorsed  it  in 
blank  and  <lelivered  it  to  the  H. 
bank  for  collec!tion.  The  H.  bank 
indorsed  the  check  * '  for  collection'* 
and  forwarded  it  to  plaintiff,  its 
correspondent  bank  in  New  York., 
"for  credit;"  it  was  received  and 
credited  to  the  H.  bank  in  general 
account,  plaintiff  reserving  the 
right  to  charge  it  back  if  dis- 
honored. It  did  not  appear  that 
plaintiff  knew  or  suspected  that  the 
H.  bank  was  acting  simplv  as  a  col- 
lecting agent.  Plaintiff'  indorsed 
the  check  the  day  it  was  received 
"for  collection  and  remittance," 
mailed  it  to  defendant,  with  direc- 
tions to  remit  by  draft  pavable 
in  New  York  city.  Defendant 
received  the  check  the  next  day, 
charged  it  to  M.'s  account  and  can- 
celled it,  and  on  the  same  day 
mailed  to  plaintiff  its  draft  pay- 
able to  plaintiff's  order  on  a  bank 
in  New  York  city  for  the  amount, 
less  a  charge  made  against  plain- 
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tiff  for  the  services.  The  H.  bank 
having  failed,  M.,  the  drawer  of 
the  check,  and  C,  the  payee,  after 
the  check  had  been  so  paid  and 
cancelled  and  the  draft  mailed  to 
plaintiff,  but  before  it  was  pre- 
sented for  payment,  requested  de- 
fendant to  stop  payment,  which  it 
did,  and  the  draft  on  presentation 
was  dishonored.  In  an  action  upon 
the  dnift,  hdd  (Bradley  and 
Brown,  JJ.,  dissenting), that  plain- 
tiff was  entitled  to  recover;  that 
the  check  of  M.  having  been 
charged  to  the  account  of  the 
drawer  and  cancelled,  and  a  draft 
therefor  delivered  to  plaintiff,  de- 
fendant had  legally  dist!harged  its 
duty  to  the  drawer  and  was  re- 
leased from  liability  thereon;  that 
it  could  not  thereafter  assert,  as 
against  plaintiff,  who  was  its  prin- 
cipal, the  legal  rights  or  equities 
01  a  third  person;  that  neither  plain- 
tiff nor  defendant  was  an  agent 
for  C;  and  conceding  the  latter 
could  maintain  an  action  against 
plaintiff  to  recover  the  amount  of 
the  check,  as  to  which,  qncBre,  this 
was  not  available  to  defendant  as 
a  defense,  as  no  contract  relation 
existed  between  it  and  C,  nor  was 
there  any  privity  between  them. 
a  E.  Bank  v.  F,  N.  Bank.        448 

9.  A  check  drawn  upon  plaintiff  by 
one  of  its  depositors,  was  altered 
by  raising  the  amount  and  chang- 
ing the  name  of  the  pavee;  it  was 
delivered  to  the  N.  Y.  k  B.  I).  E. 
Co.,  an  express  companv,  for  col- 
lection, indorsed  in  blank  with  the 
name  of  the  fictitious  payeci.  The 
express  company  transmitted  and 
indorsed  the  check  for  collection 
to  defendant's  company,  the  W, 
E.  Co.  That  company  presented 
the  same  for  payment  and  received 
the  amoimt  called  for  by  it  as 
raised,  which  it  delivered' to  the 
N.  Y.  &  B.  D.  E.  Co.,  and  that 
company  delivered  it  to  the  person 
from  wiiom  it  had  received  the 
check.  Thereafti»r  tlie  fraud  was 
discovered  and  the  amount  over- 
paid demanded  ba<^k.  Held,  that 
an  action  to  recover  the  sjime  was 
not  maintainable;  that  plaintiff 
was  advised  by  the  indorsement 
that  defendant's  company  was  sim- 
ply acting  as  agent,  and  it  having 
m  good  Euth,  before  notice  of  the 
fraud,  paid  over  the  money  to  the 


company  from  whom  it  received 
the  check,  was  thereby  discharged 
from  liability.  N.  C.  Bank  v.  WW- 
cott.  '  468 

10.  The  complaint,  after  averments 
as  to  the  fraudulent  alteration  of 
the  check,  alleged  that  the  "  check 
so  altered,  changed  and  raised, 
and  properly  indorsed,  was  pre- 
sented" by  the  agent  of  the  W. 
E.  Co.  The  answer  admitted  that 
the  check  "  properly  indorsed  "  was 
presented  for  payiiient  as  alleged 
in  the  complaint.*  Ihld,  that  this 
was  not  an  admission  that  the  check 
was  indorsed  bv  the  W.   E.    Co. 

Id, 

11.  The  agent  who  presented  the 
check  for  payment  indorsed  his 
name  simply  upon  it  without  ad- 
ding the  word  agent.  Held,  that 
in  the  absence  of  proof  of  express 
authority  in  such  agent  to  indorse, 
the  W.  E.  Co.  was  not  charge- 
able as  indorser;  that  as  it  appeared 
by  the  restrictive  indorsement 
upon  the  check  that  defendant 
had  taken  no  title  and  was  simply 
acting  as  agent,  there  was  no  im- 
plied authority  in  its  agent  to  do 
anything  beyond  what  was  re- 
quisite to  the  performance  of  the 
agency,  and  this  imposed  upon 
defendant  neither  the  duty  to  in- 
dorse nor  to  guarantee  the"  check. 

Id. 


BILLS  OF  LADING. 

1.  Plaintiff  shipped  certain  goods, 
by  defendant's  road,  to  be  trans- 
ported from  B.  to  A.,  consigned  to 
herself.  By  the  bill  of  lading  it 
was  provided  that  upon  the  arrival 
of  the  goods  at  the  place  of  desti- 
nation, and  when  "placed  upon 
the  platform  or  in  the  storeroom 
of  the  company  *  *  *  await- 
ing delivery  there  to  the  consignee 
*  *  *  or  to  be  taken  from  the 
car  by  the  consignee,"  the  goods 
shall  be  held  by  defendant  * '  under 
the  liability  of  a  warehouseman 
and  not  as  a  carrier."  Held,  that 
under  the  bill  of  lading  defendant 
had  tiie  option  on  arrival  of  the 
goods  to  retain  them  in  the  car, 
or  to  place  them  in  its  warehouse, 
and  in  either  case  its  liability  as 
a  common  carrier  ceased  after  the 
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consignee  had  lisd  a  reasonahl 
jfrajier  v.   Pre»t.,  etc.,  1).  A  H  I 

*-■  n 

2.  Plaintiff  did  not  reside  in  A  an, 
was  not  there  when  tl"e  ffj^ 
"^^''■d;  some  daysafler.  herf^ 
called  at  the  dtfendanfs  Irvtehi 
l»ou8c  in  that  place  and  was^  „ 

J"7,lt''«t|''cy  had  arrived  an 
had  been  unloaaed;  he  exnresse 

templated  their  removal  to  anothe 
place  and  asked  to  have  then 
stored  for  a  few  days  to  whiV 
the  freight  agent  assc^medTh 
K  'hm  ""'   "•'  ''"''  "^^n  "n 

lef  in  fl?^*"  J^^P"'-  »hey  wen 
d«v<.  «  ^®  /"•■  '»'■  "^""t  t«elv. 
<}ays  thereafter,  when  they  wen 
destmyed  by  fire.  I„  an  ac^tioVt" 
recoN^er    for    the    loss,   /«*/,„ 

rhe'bnrofr?^^'''^^'''^^'''"nd"' 
liJe   bill   of  lading  or  under   th# 

S^^d'-'^.r'^c.  by'Xntiff 

was  li,.  1  '""""■:  *■««•  <lpfend«nl 
was  liable  as  warehoiiHeman  not 

L».?^  ''"We  only  in  casi.  of  neg 

Are  or  in",!*"  '""•^^^''''ing  tlfe 
X  °' ,'"   '■'*'  «"•*■  of  the  goo<l' 
after    the  fire    conmieneed:    uT. 
Sw5:','  ''"•'''"."'■'♦'>'' bunk-no 
as    her  ,'vl'J""  "'"  "fl*^:  -"'l  t''»t. 

suftcT  "  ^'^  P'^P'""'-^'  """ 

Ift. 

Jcatber.  imc  er  a  bin  ..f  la<li„,, 
^^"?'.  P'-°^'d«J  timt  the  car"  a 
should  have  the  full  benefit  of  any 
insurance  that  may  have  Ix-en 
effected  upon  the  g.KMls'  Th" 
S^«  h«^'"«  b.H-n  injurcHl  through 
the  negligence  of  the  carrier'.s  en 

upon  a  policy  is.sued  thereon  by 
defendant,  which  provided  flat  in 
ta«c  of  loss  defemlant  should  l" 
subrogate  to  plaintiffs  as  to  all 
claims  against  the  tran.sporters  „/ 
«aid    menhandi.se.   not   excmlin-J 

«ndth„?'",  .""'/il'y'^'M  insurer 
and  that  plaintiffs  would  make  no 
agreement  or  <1„  any  act  whereby 

w7        ,    '"■'""8  or  injuring  the 

bni  nf  1  i"""  ""■  provision  in  the 
fill  of  lading  cut  off  the  insurers 


1 


698 


INDEX. 


Plaintiff,  by  his  answer  therein, 
alleged  that  no  process  was  served 
upon  him  in  the  South  Carolina 
action,  and  that  he  neither  ap 
peared  nor  authorized  an  appear- 
ance in  his  behalf.  Under  a 
compromise  agreement  plaintiff 
paid  defendant  $500  and  the*  latter 
gave  his  bond,  conditioned  to  in- 
demnify and  save  plaintiff  harmless 
against  all  claims  set  forth  in  the 
complaint  in  that  action  and 
against  all  costs  and  damages 
plaintiff  may  be  compelled  to  pay, 
bv  reason  of  said  action  or  the 
claims  upon  which  the  same  is 
based.  The  legal  title  to  the  South 
Carolina  judgment  was  afterwards 
assigned  to  defendant, who  brought 
an  action  upon  it  against  plaintiff, 
alleging  that  he  was  induced  to 
compromise  with  him  by  fraud. 
Plaintiff  answered,  and  the  com- 
plaint was  dismissed,  because  of 
the  omission  of  defendant  to 
tender  back  the  $500.  This  action 
was  brought  upon  defendant's 
bond,  to  recover  the  costs  and  ex- 
penses incurred  by  the  plaintiff  in 
excess  of  those  recovered  in  the 
action.  Defendant  set  up  as  a 
counter-claim  that  he  compromised 
with  plaintiff,  relying  upon  the 
truth  of  his  allegations  in  his 
answer  in  the  suit  Drought  by  W. 
in  this  state,  and  otherwise  made 
by  him;  that  such  alU»gations  and 
representations  were  false  and 
fraudulent,  and  asked  to  rt»cover 
the  damages  sustaintnl  by  reason 
of  the  fraud.  Held,  that  defend- 
ant's liability  upon  his  bond  was 
not  limited  to  such  costs  and 
damages  as  plaintiff  should  incur 
in  the  prosecution  of  the  claim 
against  him  by  W.,  but  included 
such  as  should  arise  from  the 
prosecution  of  it  by  any  other 
party  having  title  to  it;  that  the 
answer  set  up  a  proper  counter- 
claim; that  as  the  counter-claim 
seeks  not  to  rescind  the  com- 
promise*, but  simply  to  recover 
damages,  because  of  the  alleged 
fraud,  no  restoration  of  the  $500 
so  recei\e<l  by  plaintiff  from  de- 
fendant upon  the  compromise  was 
essential,  but  it  might  be  retained 
by  him  and  taken  into  considera- 
tion on  the  question  of  damages. 
Thornmn  v.  S(in(!i'?'M.  252 

See   UNDKKT.\KrNG. 


BRIDGES. 


1.  In  an  action  brought  by  the  com- 
missioner of  highways  of  the  town 
of  H.  against  the  commissioners  of 
highways,  of  the  towns  of  W.  C. 
and  C.  to  recover  back  moneys, 
alleged  to  have  been  paid  by  plain- 
tiff m  repairing  a  bridge  petween. 
said  towns,  in  excess  of  the  propor- 
tion of  plaintiff's  town;  it  appeared 
that  the  stream  crossed  by  the 
bridge  divided  the  town  of  H.  from 
the  towns  of  W.  C.  and  C,  and 
that  the  commissioners  of  the  three 
towns  worked  together  in  making 
the  repairs ;  it  was  understood  that 
plaintiff  was  to  pay  one-half  of  the 
expense  and  the  commissioners  of 
the  other  two  towns  each  one- 
fourth  ;  after  the  repairs  were  com- 
pleted, the  three  commissioners  ac- 
counted with  each  other  and  a  iinal 
adjustment  of  accounts  was  had 
on  the  basis  above  stated ;  they 
respectively  submitted  their  ac- 
counts for  audit  and  upon  their 
being  audited,  each  commissioner 
was  reimbursed  by  taxes  collected 
from  his  town,  field,  that  conced- 
ing each  town  should  have  paid 
one-third  of  the  expense,  the  error 
on  the  part  of  plaintiff  was  one  of 
law  and  not  of  fact  and  the  over- 
payment made  by  him  could  not 
be  recovered  back ;  that  when 
plaintiff  exceeded  the  proportion 
of  the  expense  with  which  he  was 
authorized  to  burden  his  town  his 
act  wits  individual  and  not  official 
and  the  rule  as  to  voluntary  pay- 
ments applied  ;  that  the  town  could 
not  bv  subseouently  reimbursing 
him' alter  or  affect  the  legal  status 
of  the  parties  as  it  existed  prior 
to  such  reimbursement.  Flynn  v. 
llm-d.  U 

2,  Also  lu'ld,  that  the  action  was  not 
ranintainable  because  the  require- 
ments of  the  statute  establishing 
the  precedent  condition  upon 
which  the  liability  of  a  town  for 
the  repair  of  a  bridge  is  enforce- 
able had  not  been  complied  with. 

Id. 

3.  The  duty  to  repair  does  not  alone 
in  such  case  authorize  the  making 
of  the  repairs  by  the  commission- 
ers of  one  of  two  towns  jointly 
liable  and  the  maintenance  of  an 
action   against    the  commissioner 


IN 

of  the  other  town  to  recover  it 
proportion;  it  must  appear  th» 
notice  was  given  as  prescribed  bj 
statute  (§  3,  chap.  225,  Laws  o] 
1841,  as  amended  bv  chap.  383| 
Laws  of  1857 ),  and  that  the  com' 
missioner  notified  did  not  within 
the  time  prescribed  consent  or  did 
not  unite  in  making  tlie  repairs. 

Id, 

BROKER. 

1.  Where  brokers  who  had  sold 
wheat  short  for  a  customer  on  a 
margin  bought  in  without  author- 
itv  on  his  account,  and  he,  on  being 
advised  thereof,  repudiated  thci 
purchase  and  subsequently  direc- 
ted the  brokers  to  purchase  for 
him  at  a  price  specified,  which 
they  refused  to  do,  and  it  ap- 
peared that  wheat  could  have  been 
purchased  in  the  market  for 
several  days  after  the  order  at  the 

Srice  named,  held,  that  plaintiff's 
amages  were  the  amount  defend- 
ants would  have  been  indebted  to 
him,  had  they  made  the  purchase 
as  directed  ;  that  for  the  purpose 
of  the  remedy  plaintiff's  position 
was  not  affected  by  the  unauthor- 
ized purchase  ;  that  the  breach  of 
contract  was  in  the  n*fusal  of 
defendants  to  purchase  when  and 
as  instructed,  and  this  fixed  the 
measure  of  damages.  Campbell  v. 
Wnght.  594 

2.  The  distinction  between  such  case 
and  one  of  a  purchase  by  a  broker 
for  his  customer  on  a  margin 
pointed  out.  Jd. 


BROOKIIAVEN  (TOWN  OF).. 

1 .  In  an  action  to  recover  lands  undei 
water  of  Great  South  bay,  Lon^ 
Island,  plaintiff  claimed  title  unde] 
the  Nicholls  charter  of  1666,  am 
theDongan  charter  of  1686,  to  tin 
inhabitants  and  freeholders  of  th 
town  of  Brookliaven  ;  defendant 
claimed  under  two  Indian  deeds 
dated  April  8,  1692,  and  April  fl 
1693,  and  a  patent  from  the  govei 
nor-in-chief  of  the  Province  of  Ne^ 
York  to  8.,  dated  October  9,  169S 
which  included  the  land  in  aue: 
tion.  Defendants  proved  iroi 
the  town    records  the   followin 
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lutions,  or  that  they  were  ever 
brought  to  the  knowledge  of  S., 
or  that  he  ever  heard  6i  them. 
The  evidence  that  the  inhabitants 
of  the  town  took  fish  from  the 
bay  was  confined  mainly  to  the 
period  between  1862  and  1879, 
when  the  town  uovler  an  ngree- 
'ment  with  defendant  S.,  controlled 
the  bay.  A  few  instances  prior 
to  1862  were  proved,  but  it  was 
not  shown  that  the  persons  acted 
under  authority  from  the  town. 
There  was  no  evidence  that  defend- 
ant 8.,  or  any  of  his  ancestors, 
ever  by  word* or  act  admitted  the 
right  of  the  town  to  control  the 
fishing  in  the  bay.  In  1862  the 
town,  under  an  igreement  with 
defendant  S.,  took  from  him  a 
deed  of  the  property  in  question  ; 
this  agreement  was  subsequently 
annulled  by  the  parties  thereto. 
Held,  that  the  evidence  failed  to 
show  user  by  plaintiff  ;  and  that 
a  refusal  to  submit  the  question 
to  the  jury  was  not  error.         Id. 


BUFFALO  (CITY  OF.) 

1.  As  the  right  to  make  assessments 
upon  the  lands  of  cemetery  associ- 
ations in  the  city  of  Buffalo,  is 
provided  for  by  the  local  laws 
applicable  to  that  city  alone  (Chap. 
519,  Laws  of  1870;  chap.  154, 
I^ws  of  1871),  which  authorize  an 
assessment  upon  such  lands  for 
grading  an  adjoining  street,  held, 
that  those  provisions  were  not  re- 
pealed by  the  act  of  1879  (CUiap. 
310,  Laws  of  1879),  which  declares 
that  no  land  actually  used  for  cem- 
etery purposes  shall  be  sold  under 
execution  for  any  tax  or  assessment, 
and  that  sucii  an  assessment  was 
valid.  Ji.  C.  Association  v.  Citi/  of 
Buffalo.  61 

2.  Also,  held,  the  fact  that  said  act 
of  1879  especially  excludes  the  city 
of  Rochester,  did  not  authorize  the 
inference  of  an  intent  to  repeal  the 
said  acts  applicable  to  Buffalo.  Id. 


BURDEN  OF  PROOF. 

1.  Where,  in  an  action  of  ejectment, 
the  plaintiff  establishes  title  by 
l)roper  and  sufficient  conveyance 


and  possession  prior  to  the  entry 
by  defendant,  and  that  entry  is  not 
attempted  to  be  justified  by  any 
claim  of  riglit.the  uurden  of  estab- 
li.shing  a  better  title  than  plaintilTs 
is  cast  upon  defendant.  Ihinham 
V.  Tfriru«/iend.  281 

2.  In  an  action  by  the  owner  of  irnoda 
delivered  to  a  commission  mer- 
chant for  .sale,  against  the  latter, 
to  recover  as  for  monej'  had  and 
received,  the  proceeds  of  sale,  it  is 
incumbent  on  the  plaintiff  to  show 
either  that  the  defendant  has  actu- 
ally received  pay  for  the  goods,  or 
such  a  state  of  facts  as  will  preclude 
him  from  denying  receipt.  Jitmn- 
bti-g  V.  Block.  329 

When  cm)imon  carrier  ceases  to 

be  liable  as  such,  and  become*  liable 
only  for  lU'gWjence,  and  burden  of 
proving  this  decfdrcs  on  swapper. 

See  Draper  v.  PreMdtnt,  etc.,  D.  dk 
If.  C.  Co.  118 

In   action  by  Jinn  creditors  to 

sft  aside  assignment  of  finn  property 
for  benefit  of  creditors,  executed  by  one 
of  tlie  copartners,  the  burden  of  proof 
is  vpon  plaintiffs  to  establislt  that  it 
teas  executed  uithout  assent  of  the  other 
jxjrties. 

See  Hooptr  v.  Baillie.  418 

An  ageiit  simjyly  avihonzed  to 

complete  a  contract  for  the  purchate  of 
real  estate  and  take  a  deed,  has  no 
power  to  add  to  the  stipuUtted  c/mnder- 
ation  by  af»ign\ng  a  contract  made  by 
the  'n  ndor  to  pay  for  st:rnces  in  pro- 
curing a  reduction  or  racation  of  an 
attsesftment  on  the  premises;  the  burden 
if^  upon  the  party  employed  to  sftow 
authority  in  the  ageiit. 
.  See  Veering  v.  Starr  {Mem.).       665 


BUSINESS  CORPORATIONS. 

1 .  In  an  action  against  an  officer  of  a 
corporation,  incorporated  under 
the  act  of  1875  (Chap.  611,  I^ws 
of  1875),  providing  for  the  organ- 
ization of  certain  business  corpo- 
rations, to  enforce  the  liability  for 
a  debt  of  the  corporation  imposed 
by  said  act  (^^21),  because  of  the 
signing  of  a  certificate  or  report 
false  in  a  material  representation 
it  is  not  necessary  to  show  know- 
ledge on  the  part  of  the  oflScer  at 


the  time  of  signing ;  proof  that  the 
writing  is  untrue,  "  in  any  material 
*  representation  "  is  suJficient.  Hun- 
tington V.  Attrill.  365 

2.  The  provision  of  said  act  giving 
such  remedy,  is  not  violative  of 
the  constitution.  Id. 

8.  On  trial  of  such  an  action  the 
jury  are  not  required  to  give  the 
defendants  the  benefit  of  any  rea- 
sonable doubt,  in  the  sense  appli- 
cable to  criminals;  but[  may  govern 
their  action  in  reaching  a  result 
by  the  fair  proponderance  of  evi- 
dence. Id. 

4.  The  "fair  value"  contemplated  by 
the  provision  of  said  act  (§  14), 
prohibiting  the  issuing  of  stock 
of  a  corporation  organized  under 
it  for  property,  except  for  * 'prop- 
erty actually  received  for  the  use 
ana  legitmate  purpose  of  said  cor- 
poration, at  its  fair  value,"  is  that 
which  the  property  has  at  the  time 
of  the  sale;  it  is  not  dependent 
upon  the  subsequent  success  or 
failure  of  the  investment,  further 
than  that  result  may  have  been 
legitimately  within  evidential  con- 
templation at  the  time  of  the  sale, 
in  view  of  the  uses  for  which  it 
may  have  had  available  advantages 
within  itself.  Id. 

5.  In  an  action  under  said  act,  against 
directors  of  a  corporation  organ- 
ized under  it,  the  alleged  false 
representation  was  that  the  v/hrile 
capital  stock,  $700,000,  had  been 
fully  paid  in.  The  object  of  the 
corporation,  as  stated  in  its  certifi- 
cate of  organization,  was  the  pur- 
chase of  lands  and  building  thereon 
a  seaside  hotel,  bath-houses,  vU: 
It  appeared  that  the  whole  stock 
was  issued  to  A. ,  one  of  the  defend- 
ants, in  payment  for  120  acres  of 
land  on  the  sea  shore  which  was 
conveyed,  subject  to  a  mortgage 
of  $72,000,  the  payment  of  which 
was  assumed  by  the  company.     Id. 

6.  This  land  was  i>art  of  140  acres 
purchased  by  A.  six  months  before 
the  organiziition  of  the  company, 
and  in  contemplation  thereof,  for 
$80,000.  of  which  he  paid  $8,000 
and  gave  the  said  mortgage  to 
securu  the  balance.  The  dt^fendants 
were  directors  of  the  company  at 
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Tvas  competent  to  show  the  com- 
pany had  the  benefit  of  the  loan, 
as  bearing  upon  the  question  as 
to  whether  it  was  its  debt.        Id, 

10.  In  response  to  a  request  by  de- 
fendants to  charge  that  before  a 
verdict  could  be  found  for  plaintiff 
the  jury  must  be  satisfied  by  af- 
firmative proof  that  8.  was  author- 
ized to  indorse  the  name  of  the 
company,  by  prior  resolution  of 
the  executive  committee  or  board 
of  directors  or  by  ratification,  by 
resolution,  or  some  equivalent  act, 
the  court  charged  that  the  jury 
must  find  either  prior  authority, 
or  subsequent  ratification,  which 
could  be  evidenced  by  general 
course  of  business  as  well  as  by 
resolution.      Held,  no  error.      Id. 

11.  Plaintiff  was  permitted  to  prove, 
on  the  question  of  value,  that 
the  land  purchased,  with  extensive 
improvements  thereon,  was  after- 
wards sold  at  judicial  sale  for 
$175,000.     Held,  no  error.         Id. 

12.  It  seeins  that  officers  assuming  the 
responsibility  and  charged  with 
the  duties  of  the  management  of 
the  business  of  a  corporation  are 
chargeable  with  knowledge  as  to 
matters  which  are  open  to  observa- 
tion and  legitimately  subject  to 
their  inspection  and  control.      Id. 

13.  In  an  action  against  the  directors 
of  a  corporation,  organized  under 
the  act  of  1875  (Chap.  611,  Laws 
of  1875),  providing  for  the  organi- 
zation of  certain  business  corpora- 
tions, to  recover  a  debt  of  the 
corporation,  on  the  ground  that 
defendants  had  signed  a  certifi- 
cate, stating  that  the  capital  stock 
had  been  paid  in,  which  was  false, 
a  report  was  offered  in  evidence 
by  plaintiff,  which  was  signed  by 
the  commissioners,  to  whom  a 
license  to  open  books  for  subscrip- 
tion to  the  capital  was  issued, 
which  stated  that  the  books  were 
opened  for  subscriptions  to  the 
stock;  that  certain  persons  sub- 
scribed, each  one  at  the  time  paying 

•  in  cash  ten  per  cent  of  the  par 
value  of  each  share  so  subscribed 
for;  that  at  least  one-half  of  the 
stock  was  subscribed  in  accordance 
with  the  statute,  and  that  a  meet- 
ing was  then  called,  by-laws  made 


and  directors  of  the  company 
elected.  Defendants  were  two  of 
those  commissioners.  Objection 
was  made  to  so  much  of  this  report 
as  related  to  the  action  of  the  com- 
mission ;  this  was  overruled.  It 
afterwards  appeared,  but  had  not 
then  been  shown,  that  ten  per  cent 
of  the  subscription  had  been  paid 
in  cash.  HeUi,  that  the  reception 
of  the  evidence  was  not  error; 
that  the  report  was  part  of  the 
statutory  proceedings  to  complete 
the  organization  of  the  company 
and  was  competent.  Hatch  v. 
Attnll.  383 

14.  The  whole  stock  %i  the  company 
was  issued  in  payment  for  a  piece 
of  land  conveyed  to  the  company 
by  defendant' A.,  which  plaintiff 
Claimed  was  of  much  less  value 
than  the  amount  of  the  stock. 
One  of  the  plaintiff's  witnesses 
gave,  without  objection,  his 
opinion  as  to  the  value  of  the  prop- 
erty so  conveyed;  after  his  cross- 
examination  defendant's  counsel 
moved  to  strike  out  this  evidence 
as  incompetent.  This  motion  was 
denied.  Held,  no  error ;  that  the 
niling  was  within  the  discretion 
of  the  court;  that  if  the  effect  of 
the  cross-examination  upon  the 
question  of  value  was  such  that  it 
was  not  entitled  to  any  consider- 
ation, defendant's  counsel  had  the 
right  to  have  the  jury  so  instructed 
by  charge  of  the  court,  but  not  to 

have  it  stricken  out  on  motion. 

Id, 

15.  Defendants  offered  to  show  that 
the  certificate  in  question  was  filed 
in  consequence  of  a  suggestion  of 
F.,  one  of  the  original  plaintiffs, 
that  one  should  be  made  and  filed, 
for  the  purpose  of  relieving  de- 
fendant A.  from  liability  under  the 
statute,  which  provides,  that  the 
stockholders  shall  be  severally  in- 
dividually liable  to  the  creditors  of 
the  company  to  an  amoimt  equAl 
to  that  of  stock  held  by  them  re- 
spectively, for  all  debts  and  con- 
tracts of  such  company,  until 
the  whole  amount  of  the  capital 
stock  has  been  paid  in  and  a  certifi- 
cate thereof  been  made  and  re- 
corded. (§  37.)  The  certificate 
filed  made  no  reference  to  the 
property;  this  evidence  was  ob- 
jected to  and  excluded.    Held,  no 
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-error;  that  it  did  not  tend  to  show 
acquiescence  of  F.  in  the  truth  of 
the  certificate;  nor  could  it  be  in- 
ferred from  it,  that  a  false  certifi- 
cate was  within  his  contemplation, 
but  rather,  that  the  requisite  statu- 
tory certificate  should  be  made.  Id. 

16.  After  the  jury  retired  they  were 
directed  by  the  court,  with  the 
consent  of  the  parties,  to  bring  in 
a  sealed  verdict  the  next  morning, 
if  they  agreed  in  the  meantime. 
They  then  presented  a  sealed 
verdict  for  plaintiff  for  $50,000 ; 
the  amount  of  the  company's  in- 
debtedness to  him  was  $163,695.81. 
The  court  refused  to  receive  the 
verdict  and  directed  the  jury  to 
again  retire  and  instructed  them, 
that  if  they  found  a  verdict  for  the 
plaintiffs,  to  find  it  for  the  full 
amount  claimed,  which  they  did. 
Heldy  no  error;  that  the  question  as 
to  whether  or  not  plaintiff  was  en- 
titled to  recover,  was  one  of  fact 
for  the  jury,  but  when  this  was 
found  for  the  plaintiff,  the  meiisuie 
of  damages  was  the  amount  of  the 
debt,  and  this  he  was  entitled  to 
recover;  that  the  court  had  power 
to  refuse  to  receive  a  verdict,  which 
was  not  such  a  one  as  the  jury  was 
legally  at  liberty  to  render,  and  be- 
fore It  was  recorded,  to  send  the 
jury  back  to  reconsider  it.  Id. 


CASE. 

"Where  a  finding  of  fact  by  a  court 
or  referee  is  without  evidence  to 
support  it,  it  is  a  ruling  upon  a 
question  of  law  (Code  Civ.  Pro.  § 
993),  and  if  excepted  to,  it  is  not 
necessary  for  the  purposes  of  re- 
view here,  that  the  case  should 
show  that  it  contains  all  the  evi- 
dence; the  exception  appearing  in 
the  proposed  case  ser\'es  as  a 
notice  to  the  respondent  of  an  in- 
tention to  raise  the  question  of 
legal  error,  and  puts  on  him  the 
responsibility  of  adding,  by 
amendment,  any  omitted  evidence 
on  the  question.  Ualpin  v.  P.  Im, 
Go.  165 

CASES     REVERSED,     DISTIN- 
GUISHED,   ETC. 

Ilaai'k  V.  Weicken  (42  Hun.  486),  re- 
versed.    Haack  v.  Weick4n,        68 


Caldwell  v.  Murphy  (11  N.  Y.  416), 
questioned.  Alberti  v.  N,  K,  L. 
E.  iSb  W.  H,  R.  Co.  83 

Strohm  V.  N.  F.,  L.  E.  <fe  W.  R.  R. 
Co.  (96  N.  T.  305),  distinguished. 
Alberti  v.  N.  T.,  L.  E.  d  W.  R.  R. 
Co.  87 

Van  Wien  v.  8.  U.  db  U.  Im.  Co. 
(22  J.  &  8.  276),  reversed.  Von 
WHn  V.  S.  U.  &  N.  Ins.  Co.       94 

I/'Ms  V.  M.  G.  L.  Co.  (90  N.  Y.  26), 
distinguished.  People  ex  rel.  v.  M. 
M.  P.  Union.  109 

Smith  v.  MarraUe  (11  M.  &  W.  5). 
distinguished  and  questioned. 
Eranklin  v.  Brown.  114 


Wilwn  V.  Hatton  (2  Exch.  Div. 
distinguished     and     questioned. 
Franklin  v.  Brown.  114 

Htxcsy  V.  Elliott  (21  J.  &  8.  381),  re- 
versed.    Hotey  V.  Elliott.  124 

Hale  V.  0.  X.  Bk.  (64  N.  Y.  550), 
distinguished.      Horey  v.  Elliott. 

137 

Busted  V.  Ingraham  (75  N.  Y.  251), 
distinguished.     Hotty  v.  Elliott. 

137 

PierBon  v.  McO/rdy  (100  N.  Y.  608), 
distinguished.     Hovey  v.  Elliott. 

144 

Hnbbfll  V.  Weldon  (H.  &  D.  Sup. 
139),  distinguished.  CBonnell  v. 
Mclntyre.  163 

Porter  V.  Smith  (107  N.  Y.  531),  dXs- 
tmguished.IIaljnny.P.  Ins.Co.  170 

Cox  V.  James  (45  N.  Y.  557),  stated  as 
overruled.  HalpinY.  P.Ins.Co.  \1\ 

Johnson  v.  N.  Y.  B.  F.  Ins.  Co.  (39 
Hun.  410),  distinguished.  Hatpin 
v.  P.  Ins.  Co.  173 

Paine  v.  A.  Ins.  Co.  (5  T.  &  C.  619). 
distinguislied.  Halpin  v.  P.  Ins. 
Co.  173 

Whitney  v.  B.  R.  Ins.  Co.  (72  N. 
Y.  11),  distinguished.  Halpin  v. 
P.  Ins.  Co.  173 

A.  L.  Works  v.  W.  C.  F.  Ins,  Co.  (2 
Fed.  Rep.  488),  distinguished. 
Ualpin  V.  P.  Ins,  Co.  174 
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Ktith  V.  9.  M.  F.  IM,  Co.  (10  Allen, 
228),  distinguished.  Halpin  v. 
P.  Im.  Co.  174 

Asliworth  V.  Ins.  Co.  (112  Mass.. 422). 
distinguished.  Halpin  v.  Phentjc 
Ins.  Co.  174 

JT/tncA:  v.  Co%  (46  N.  Y.  427),  dis- 
tinguished.  (Miiksliank  w ,  Gordon. 

184 

Doe  y.  Hoe  m  Hun,  628),  distin- 
guished.    Vruikskank  v.    Gordon. 

186 

Ai%  V.  3f.  iJ.  a>.  (112  N.  Y.  443), 
distinguished.  Miller  y.  O.  S.  S. 
Co.  211 

In  re  Ladue  (22  J.  &  8.  528),  revarsed. 
In  re  Ladue.  218 

Mott  V.  Jfo«  (68  N.  Y.  246),  distin- 
guished.    In  re  Ladue.  222 

Wei^  V.  i?.,  >r.  <fc  0.  R.  R.  Co.  (49  N. 
Y.  420),  distinguished,  iif/id  v. 
NichoU.  229 

Pt>;/c«  V.  Long  (56  N.  Y.  200),  dis- 
tinguished.    Read  v.  Nichols.    229 

iU>tr«7^  V.  3f.  5.  Co.  (99  N.  Y.  158), 
distmguished.      Read  v.   Nichols. 

F.  C.  Co.  V.  .¥^/^<?r  (43  Ifun,  71), 
reversed.      F.   C.   Co.  v.  Mtt^ei\ 


N.  Y.  L.  I.  Co.y\  CJiajman  (22  J.  &  S. 
297),  reversed.  N.  T.  L.  I.  Co.  v. 
C?iapman.  288 

TVwipfe  V.  Hildreth  (10  Daly,  481), 
distinguished.  N.  Y.  L.  I.  Co,  v. 
Chapman.  292 

Tat7  V.  Reynolds  (42  Hun,  647),  re- 
versed.     Vail  V.  Reynolds.  297 

Uransky  v.  />.  i>.,  «fr.,  if.  i?.  C<^  (44 
Hun,  119),  reversed.  Uransky  v. 
i>.  />.,  a:  R  cfe  i?.  R.  R.  Co.      304 

//ar«<'«  V.  Holland  (19  Wkly.  Dig. 
312),  distinguished.  Uransky  v. 
i).  I).,  E.  B.  dt  B.  R.  R.  Co.    308 

Ehrgott  v.  Mayer,  etc.  (96  N.  Y.  275). 
distinguished.  Uransky  v.  i).  //, 
^.  i?.  <fc  B,  R.  R.  Co.  308 


Schuyler  v.  />^^<;«  (2  Cow.  668),  dis- 
tinguished.     Covdertetal.  v.  Cohn. 

31^ 

Pi'twfo  V.  i?^^:^?^  (8  Cow.  280),  dis- 
tinguished.   CoudeH  V.  Cohn.  812 

2>o^  V.  BcU  (5  D.  &  E.  471),  distin- 
guished.    Coudtrt   V.   Colin,      812 

/2ti{^«  V.  Pui-seU  (66  N.  Y.  198),  dis- 
tinguished.      Wet  more   v.    Bruce. 


Jackson  Co.  v.  5.  Jf  Ins.  Co.  (189 
Mass.  508),  distinguished.  Payer- 
weather  v.  i'.  /n^.  Co.  828 

7//i»a/i  V.  .<?.  C.  R.  Co.  (129  U.  S.  128), 
distinguished.  Fayerweather  v. 
P.  Ins.  Co.  828 


TVa^Art/i*  v.  Maule  (2  J.  &  W. 
distinguished.      G.    N.   Bank.  v. 
Bingham.  356 

//i<^A««  V.  Nelson  (29  N.  J.  Eq.  547), 
distinguished  and  question^.  ^. 
N.  Bank.  v.  Bingham  856 


i?V-«/7Kf  V.  J:  <fe  r.  N.  Bk.  (76  N.  Y- 
352),distingui8hed.  G.  N.  Bank  v. 
Bingham  357 

Lynch  V.  F.  U.  Bk.  (107  N.  Y.  188). 
distinguished.  G.  N.  Bank.  v. 
Bingham.  367 

Sc/ienck  v.  Andrews  (57  N.  Y.  138), 
distinguished.  Huntington  v.  Ait- 
rill  376 

Boynion  v.  Andrews  (63  N.  Y.  98), 
distinguished.  Huntington  v.  ^/^ 
rt7^  376 

Douglass  v.  /zvtond  (73  N.  Y.  100). 
distinguished.  Huntington  v.  Att- 
rill  876 

Pier  V.  Hanmore  (86  N.  Y.  95),  dis- 
tinguished. Huntington  v.  Att- 
rill  et  al.  376 

Bonnell  v.  Oi-incold  (89  N.  Y.  122). 
dir-tinguished.  Huntington  v.  ^4^^ 
rt«  376 

SutherUmd  v.  Bradner  (116  N.  Y. 
410),  distinguished.  Hooper  v. 
Baillie  419 

2)<?y  v.  JVa«>»  (100  N.  Y.  166),  dis- 
tinguished.     Northridge  Y.Moore. 

423 
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Van  Wyrklen  v.  City  of  BrwtMyu 
(41  1 1  nil,  418),  reversed.  Van 
WyckUn  v.  (Ity  of  Brooklyn.      424 

Gmirn.  v.  C?toa(e  (105  Mass.  4o6), 
distinguished.  Van  Wffcklen  v. 
CHyofBnmklyn.  433 

Bupfin  V.  Harris  (5  K.  I.  243),  dis- 
tinguished. Van  Wycklcu  v.  ('/7// 
^j/"  BrtKtklyti.  433 

Betiteilery.  Groff  {XQVanu.  St.  377), 
distinguished.  H^/f  Wyrklen  v. 
City  ff  Brooklyn.  '  433 

P//////>  V,   7Wv//  (3  Abb.  (:t.  App. 

Dee.  607),  distinguished.     Van  Wyrk- 

Irn  V.  City  ofBrtxtklyn  433 

Martin  v.  i^^r^w  (43  Hun,  371),  re- 
vers(-d.     Martin  v.  Rector  476 

Soldiers'  Ilonu  v.  iV/mjfVy  (68  III.  243), 
distinguished.  Dtniglass  v.  3/. 
///*.  CV/.  487 

Martim)  v.  C  JV'.  Lis.  Co.  (15  J.  &  8. 
520),  distinguished.  DouqUfsa  v. 
M.  hat.  Co.  '       487 

JV.  r.  S.  M.  M.  p.  Co.  V.  Remington 
(109  N.  Y.  143),  distinguislied. 
Beeman  v.  Banta.  540 

F«/i  67^///  V.  Bimi8  (43  Hun  461), 
reversed.       Van  Cleaf  v.    ^«r/?*. 

549 

Putnam  v.  /?.  c^  JS.  A.  R.  R.  Co.  (55 
N.  Y.  108),  distinguished.  Le/ir 
V.  ^.  <t  If.  P,  R.  R,  Co.  562 

BeH'  v.  Carter  (68  N.  Y.  283),  dis- 
tinguished. Mur2)hy  v.  City  of 
Brooklyn  '  57*8 

E.  N.  Bk.  V.  Kanfmann  (93  N.  Y. 
273  ),  distinguislied.  Barney  v. 
/'b/-A^#.  585 

Speyers  v,  iMinbtrt  (1  Sweeny  335; 
6  Abb,  Pr.  U.  8.  309  ;  37  How.  Pr. 
315),  stated  as  overnded.  Barney 
V.  Fr/rUs.  585 

Batwumn  v.  Pinckney  (14  Daly  241), 
reversc^d.     Bamnann  v.   Pitickney. 

604 

Smith  V.  Z.  /  R.  R.  Co.  (102  N.  Y. 
190),  distinguished.  Mather  v.  /f. 
.v.  a>.  631 

SiCKELS— A\>L.  LXXIII. 


Jnuteea,  dr.,  v.  ^V/w/^r/  (60  N.  Y.  56). 
distingui.shed.  Truntrts,  etc.,  v. 
Smith'.  639 

//^f//(/  V.  Xewton  (92  N.  Y.  88),  dis- 
tinguished.  Trustees  etc.,  \.  Smith. 

639 

CAUSE  OF  ACTION. 

1.  When  a  bank  has  been  induced  to 
certify  a  check  by  fraudulent  rep- 
resentations on  the  part  of  the 
drawer  and  the  check  has  been 
transferred  without  indorsement, 
an  action  is  not  maintainable  on  its 
part  to  recover  possession  of  the 
check,     (r.  y.  Bank  v.  Bimjuun. 

349 

2.  The  cashier  of  the  appellant  was 
induced  by  the  false  representa- 
tions of  B.  to  cash  a  draft  drawn 
by  him,  place  the  proceeds  to  his 
credit  and  certify  the  check  of  B., 
payable  to  his  own  order.  B.  pre- 
sented the  certified  check,  unin- 
dorsed, to  respondents,  who  cashed 
the  same.  While  they  held  the 
check  unindorsed  the  appellant 
notified  them  of  the  fraud  and 
demanded  its  return,  and,  they 
refusing,  commenced  an  action  to 
recover  its  possession.  The  re- 
spondents siibsequently  obtained 
the  indorsement  of  B.,  and  pay- 
ment having  been  refused,  brought 
an  action  to  recover  the  amount. 
Held,  that  neither  action  was  main- 
tainable. Id. 

S:e  Interplk.\i)kk. 


CEMETERY  ASSOCIATIONS. 

As  the  right  to  make  assessments 
upon  the  lands  of  cemetery  asso- 
ciations in  the  city  of  Buffalo, 
is  provided  for  by  the  local  laws 
applicable  to  that  city  alone  (Chap. 
519,  Laws  of  1870;  (^hap.  154, 
Laws  of  1871),  which  authorize  an 
a.ssessment  upon  such  lands  for 
grading  an  adjoining  street,  held, 
that  those  provisions  were  not  re- 
pealed by  the  act  of  1879  (Chap. 
310,  Laws  of  1879),  which  declares 
that  no  land  actually  used  for 
cemetery  purposes  shall  be  sold 
under  execution  for  any  tax  or 
assessment ;  and  that  such  an  as. 

89 
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sessment  was  valid.     B.  C.  Aifso- 
ciation  v.  City  of  Buffalo ,  61 

CODES. 

See  Code  of  Civil  Piwk^edvre. 
Code  op  Procedure. 
Penal  Code. 

CODE   OF  CIVIL  PROCEDURE. 
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§575, 
)589. 
{829. 
?834, 
;836. 
;992. 

1993. 

1  1339. 
\  1504, 
i  1505. 
1  1670, 
,  1671. 
1  1756, 
il760, 
i  2088. 


Cruiks/iank  v.  Gordon. 


IMjeratfo  v.  Bedfonl. 


\ 

Ihlcomb  V.  Cam] Ml 
i  Albertiv.  N.Y.J..   E.  d' 
)       W.  R.  R.  Co. 
IliHypev  V.  Baillie. 
S  nalpin  v.  P.  Ins.  Co. 
\  Hooper  v.  Buillie. 

Catcenhoren  v.  Ball. 

) 

f 

{  Kuraheedt  v.  U.  I).  S. 

f       Institutian. 

[    Van  Cleafy.  Burm. 

People  ejt  rcl.   v.  M.  M. 
P.  Union. 


Martin  v.  Rirtor. 


179 

187 

46 


414 
165 
414 
231 

476 


358 
549 

101 


CODE  OF  PROCEDURE. 

g  187.  Ilaberstro  v.  Bedford.  187 
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COMMISSIONERS  OF  HIGH- 
WAYS. 

1,  In  an  action  brought  by  the  com- 
missioner of  highways  of  the  town 
of  H.  against  the  commissioners 
of  highways  of  the  towns  of  W. 
C.  and  C.  to  recover  back  moneys, 
'alleged  to  have  been  paid  by  plain- 
tiff in  repairing  a  bridge  between 
said  towns,  in  excess  of  the  pro- 
portion of  the  plaintiff's  town,  it 
appeared  that  the  stream  crossed 
by  the  bridge  divided  the  town  of 
II.  from  the  towns  of  W.  C.  and 
C.,  and  that  the  commissioners  of 
the  three  towns  worked  together 
in  making  the  repairs;  it  was 
understood  that  plaintiff  was  to 
pay  one-half  of  the  expense  and 
the  commissioner  of  the  other  two 
towns  each  one-fourth;  after  the 
repairs  were  completed,  the  three 


cominis.sioners  accounted  with  each 
other  and  a  final  adjustment  of 
acrcounts  was  had  on  the  basis 
above  stated;  they  respectively 
submitted  their  accounts  for  audit 
and  upon  their  being  audited,  each 
commissioner  was  reimbursed  by 
taxes  collected  from  his  town. 
Held,  that  conceding  each  town 
should  have  paid  one-third  of  the 
expense,  the  error  on  the  part  of 
the  plaintiff  was  one  of  law  and 
not  of  fact,  and  the  overpayment 
made  by  him  could  not  be  recov« 
ered  back;  that  when  plaintiff 
exceeded  the  proportion  of  the 
expense  with  which  he  was  author- 
ized to  burden  his  town,  bis  act 
was  individual  and  not  official  and 
the  rule  as  to  volimtary  payments 
applied;  that  the  town  could  not 
by  subsequently  reimbursing  him 
alter  or  affect  the  legal  status  of 
the-  parties  as  it  existed  prior  to 
such  reimburs€»ment.  Flynn  v. 
Hurd.  19 

.  The  duty  to  repair  does  not  alone 
in  such  case  authorize  the  making 
of  the  repairs  by  the  commissioners 
of  one  of  two  towns  jointly  liable 
and  the  maintenance  of  an  action 
against  the  commissioner  of  the 
other  town  to  recover  its  propor- 
tion; it  must  appear  that  notice 
was  given  as  prescribed  by  statute 
(§  3,  chap.  225,  Laws  of*  1841,  as 
amended  by  chap.  383,  Laws  of 
1857),  and  that  the  commissioner 
notified  did  not  withm  the  time 
prescribed  consent  or  did  not  unite 
in  making  the  repairs.  Id. 


COMMON  CARRIERS. 

.  Plaintiff  shipped  certain  goods, 
by  defendant's  road,  to  be  trans- 
ported from  B.  to  A.,  consigned 
to  herself.  Bv  the  bill  of  lading 
it  was  provided  that  upon  the 
arrival  of  the  goods  at  the  place  of 
destination,  and  w^hen  '*  place<l 
upon  the  platform  or  in  the  store- 
room of  the  company  *  <*  * 
awaiting  delivery  there  to  the  con- 
signee *  *  *  or  to  be  taken 
from  the  car  by  the  consignee," 
the  goods  shall  be  held  by  defend- 
ant "  under  the  liability  of  a  ware 
houseman  and  not  as  a  carrier. 
Held,  that  under  the  bill  of  lading 
defendant  had  the  option  on  arrival 


of  the  goods  to  retain  tl 
car,  or  to  place  them  in 
house,  and  in  either  cas< 
"7  ^,  a  common  crarri 
aiier  the  consignee  hii 
reasonable  time  to  call  j 
move  them.    Drcqjtr  v.  i 

2.  Plaintiff  did  not  reside  i  I 
was  not  tuere   when    tJ; 
nn?I?^'/^?®^»y8  after,  I 
called  at  the  defendant' 
house  m  tUat  place  am 
foraied  that  they  had  ar 
had  been  unloaded;  he  < 
regret  at  the  unloadinj?  i 
templated  their  removal  t 
place    and    asked   to  ha 

jL}^^^^}  ''^^''^  asint  , 
goods  had  not  in  fact  i 
loaded,  but  were  in  a  car 
?«?^the  freight  depot;  t 
left  m  the  car  for  abou 
<Jays  thereafter,  when  tl 
destroyed  by  fire.     In  an 

WW?'    ^^"    ^^^    Joss^  ^   \ 
tT^\^!f*^^?««^«werelH 
tbe  bill  of  lading  or  u] 
arrangement  made  by    r 
agent,  in  either  case  defen.   , 
'lable    as    warehouseman    i 

was  liable  only  in  case  ol  , 
ence  on  its  part,  causing 
f^'«  the  care  of  the  go( 
the  fire  commenced;  tli; 
this  question  the  burden  < 
was  upon  plaintiff;  and 
her  evidence  failed  to  sho^ 
ence,  she  was  properly  noi 

8.  In  an  action  against  defej 
common  airrier  of  passcij 
recover  damages  received  b 
tiff   while  a  passenger  ui     i 
ofitsboats.it  appeared  { 
injuries   were  caused  by  i 
in  apparatus  wholly  under 
ants  control,  furnished  and      i 
ny  It  to  secure  in  place  a 
used  m  turning  the  vessel 
before  landing,  at  a  point 
tbere  was  danger  of  serious 
to  passengers  if  the  apparat 
.^^yand  the  hawser  recoiled 
that  defendants'  dutv  to  ii 
sengers  was  such  as  to  r 
Jtf     ''    ^^®    circumstances, 
than  ordinary  diligence  fc      l 
protection ;  that  the  giving 
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ment  or  do  any  act  whereby  this 
right  of  action  against  the  carrier 
for  losing  or  injuring  the  leather 
should  be  released  or  cut  ojff. 
Held,  that  the  provisions  in  the 
bill  of  lading  cut  off  the  insurer's 
rights  to  be  subrogated  to  the 
rights  and  remedies  of  the  owner 
against  the  defaulting  carrier,  and 
that  thereby  plaintiffs'  right  to  re- 
cover upon  the  policy  was  de- 
feated. Fayenceather  v.  P.  Ins, 
Co.  324 

/Sf<'  Raii.roai)  Corporations. 
Stkamsiiip  Companies. 


(X)NI)IT10XS. 

1.  The  ground  upon  which  the  title 
of  a  grantee  may  be  defeated  and 
a  claim  of  forfeiture  supported,  as 
for  breach  of  condition  subsequent, 
must  be  subtantial  and  clearly 
established.     Himt  v.  Ilawley.    502 

2.  It  meitm  that  a  grantor  of  prop- 
erty for  a  specified  public  use,  may 
subject  the  title  to  liability  of  for- 
feiture for  breach  of  a  condition 
expressed  in  his  deed.  Id. 

See  Deed. 


CONFLICT  OF  LAW. 

1.  A  decree  dissolving  a  marriage 
for  a  cause  not  reganled  as  ade- 
quate by  the  laws  of  this  state, 
rendered  in  another  state  by  a 
court  having  jurisdiction  of  the 
subject  and  the  parties,  in  an 
action  brought  by  the  husband, 
will  not  deprive  the  wife  of  her 
then  existing  dower  rights  in  lands 
in  this  state;  at  least,  in  the  absence 
of  evidence  that,  under  the  laws  of 
the  state  where  it  was  rendered,  it 
has  that  effect.  Van  Ckaf  v. 
BurnH.  549 

2.  As  to  whether,  even  with  such 
evidence,  it  will  have  the  same 
effect  in  this  state,  quctre.  Id. 


CONTRACTS. 

1.  A  husband  and  wife  agreed  to  live 
separately,  and  to  effectuate  that 


agreement  entered  into  articles  of 
separation,  through  the  medium  of 
a  trustee,  by  the  terms  of  which 
the  husband  agreed  to  pay  to  the 
trustee,  annually  a  sum  named,  for 
the  support  of  the  wife  during  life, 
the  same  to  be  in  full  satisfaction 
for  such  support  and  maintenance 
and  of  all  alimony;  the  wife  and 
trustee  covenanted  to  savethe'hus- 
band  harmless  from  his  obligation 
to  support  her,  and  upon  execution 
of  the  affreement  the  parties  sepa- 
rated. In  an  action  against  the 
husband,  to  recover  a  payment 
under  the  agreeement,  held,  that 
it  was  valid;  that  the  trustee 
named  was  the  trustee  of  an  ex- 
press trust,  and  that  the  action 
was  properly  brought  in  his  name; 
also,  held  (Follett.  Ch.  J.,  dis- 
senting), that  the  agreement  was 
not  abrogated  by  a  subsecjuent 
divor(!e  of  the  parties,  at  least  when 
no  provision  for  alimony  was  made 
in  the  decree  of  divorce.  Clark  v. 
FoHdirk.  7 

.  The  parties  entered  into  a  con- 
tract in  writing,  by  the  terms  of 
wnich  defendants  sold  to  plaintiff 
a  stock  of  patterns  for  $500  and 
agreed  to  sell  her  such  patterns  as 
she  should  order  during  the  ensu- 
ing year  at  prices  specified;  she 
agreeing  to  keep  on  hand  a  full 
assortment  of  all  patterns  made  by 
defendants.  Defendants  also  agreed 
that  during  the  continuance  of  the 
contract  they  would  take  back  old 
and  undesirable  patterns  and  give 
others  in  exchange.  The  contract 
by  its  terms  was  to  continue  for  the 
term  of  one  year  from  date,  "or 
longer,  with  the  right  of  tnmsfer, 
if  mutually  agreeaole."  After  the 
expiration  of  the  year  plaintiff 
desiring  to  discontinue  the  busi- 
ness, asked  defendants  to  take  back 
all  unsold  patterns  and  refund  the 
price  she  had  paid,  about  $488, 
and  on  defendants'  refusal  brought 
this  action  to  recover  the  same, 
alleging  that  contemporaneously 
with  said  contract,  an  oral  agree- 
ment was  made  to  the  effect  that 
if  at  the  end  of  the  year,  or  at  any 
other  time,  plaintiff  sliould  be  dis- 
satisfied and  wish  to  discontinue 
the  business,  defendants  would, 
upon  notice,  relieve  her  of  the 
agency  by  taking  back  the  pat- 
terns remaining  in  her  hands  and 
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refunding  the  money  paid.  On 
the  trial  plaintiff  was  permitted 
to  prove  the  oral  agreement .  IleUl, 
error;  as  such  agreement  was  in 
conflict  with  the  terms  of  the  w^rit- 
ten  contract,  and  nullified  its  pro- 
visions.    Gordon  v.  yiemanu.   152 

8.  Also,  held,  that  the  oral  agreement 
w&s  void  under  the  statute  of 
frauds,  as  by  its  terms  it  was  not 
to  be  performed  within  a  year.  Id. 

4.  Plaintiff  entered  into  a  contract 
with  defendant,  by  which  he  sold  to 
him  the  exclusive  right  to  give 
performances  of  certain  plays  for 
thirty  consec'ut  i  ve  weeks.  Defend- 
ant agreed  to  pay  plaintiff  $200  each 
week  "commencing  the  first  Satur- 
day after  said  performance  begins." 
In  an  action  to  recover  an  alleged 
balance  due  under  stiid  contract  it 
was  admitted  that  the  performance 
began  as  contemplated  by  the  con- 
tract. Defendant  claimed  that  the 
condition  of  the  contract  was  that 
he  should  produce  the  plan's  each 
week  and  that  without  proof  that 
he  had  so  done,  plaintiff  could  not 
recover.  Held,  untenable;  that  af- 
ter the  commencement  of  the  per- 
foniiaoce,  if  defendant  neglected  or 
refused  to  produce  the  plays,  it  was 
a  bix?acli  of  the  contnict  on  his  part, 
and  did  not  shield  him  from  his 
obligation  to  pay  the  stipulated 
price  for  each  week  until  the  end  of 
the  time  specified.   Dab/  v.  Stetwu. 

269 

5.  Defendant  set  up  as  a  counter- 
claim a  right,  as  assignee  of  N.,  to 
royalties  on  a  certain  play  per- 
formed by  plaintiff.  It  appeared 
that  a  contract  was  entered  into 
between  N.  and  A.,  a  dramatic 
author,  by  which  A.  assigned  to  N. 
for  his  theatre  in  New  York  the 
exclusive  right  of  performance  of 
all  plays,  dramas  and  comedies 
theretofore  or  thereafter  written 
by  A.;  also  " all  property  rights 
on  all  these  plays  for  the  United 
States,"  so  thai  N.  "exclusively 
has  the  right  to  give  to  other 
stages  *  *  *  the  permission  to 
perform  said  plays,  to  fix  and  deter- 
mine the  royalties  for  the  sjime  and  | 
collect  said  royalties  from  the  | 
other  managers,  and  *  *  *  to  i 
act  as  the  sole  proprietor  of  the  I 
same,"  N.  to  pay  a  certain   royalty  | 


for  each  performance  of  these  plays 
at  his  own  theatre  and  onerlialf  of 
all  the  royalties  received  by  him 
"by  disposing  of  his  property 
right  to  these  plays  to  the  other 
theatres."  An  annual  accounting 
was  provided  for.  The  contract 
was  to  continue  two  y€*ars  and 
after  that  from  year  to  year  unless 
revoked  by  one  of  the  parties.  In 
1881  N.,  describing  himself  as  an 
agent  of  A.,  entered  into  a  contract 
with  plaintiff,  giving  him  the 
right  to  adapt  the  plays  of  A.,  for 
performances  in  English,  plaintiff 
to  pay  to  N.,  as  such  agent,  speci- 
fied royalties.  It  also  appeared 
that  the  two  years  had  expired,  and 
N.  had  been  notified  of  the  revoca- 
tion of  the  contract  by  A.,  prior  to 
the  adaptation  by  plaintiff  of  the 
plays,  the  royalities  claimed  for 
which  N.  assigned  to  defendant 
and  which  constituted  the  counter- 
claim, and  plaintiff  had  procured 
his  rights  to  that  play  directly  from 
A.  lleUl,  that  undeV  the  contract 
with  A.,  N.  was  an  agent  merely; 
that  he  acquired  thereunder  no  tit^e 
to  said  plays  and  upon  notice  of 
revfK-ation  being  given  as  pro- 
vided, his  agency  ceased ;  and 
therefore  the  counter-claim  was 
not  sustained.  Id. 

6.  Plaintiff,  on  January  1,  1857, 
entered  defendant's  service  as 
secretary,  at  a  yearly  salary.  He 
continuecl  in  such  service  until 
January  19,  1885,  when  he  was,  by 
defendant's  board  of  directors,  re- 
moved, and  a  successor  jm)  tern. 
appointed,  fr  an  action  to  recover 
as  damages  the  sjilary  for  the  re- 
mainder of  that  year,  there  was  no 
evidence  that  tlie  original  hiring 
was  for  a  year  other  than  the  fact 
that  plaintiff's  salary  was  annual. 
One  of  defendant's  by-laws  which 
went  into  effect  in  1850  provided 
that  itsoflicers,  including  the  secre- 
tary, "  shall  respectively  hold  their 
ofilces  during  the  pleasure  of  the 
boanl  of  directors,  and  until  the 
appointment  of  a  successor,  either 
permanently  or  pro  tnn."  Held, 
that  the  action  was  not  maintain- 
able; that  plaintiff  was  chargeable 
with  noti(!e  of  the  by-law,  and 
as  no  special  contract  which  indi- 
cated any  purpose  to  abridge  the 
right  of  removal  given  bv  it  was 
.shown,  it  entered  into  ana  became 
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part,  of  the  contract  of  employ- 
ment; and  that  under  the  by-law 
the  right  of  removal  at  any  time 
was  unqualified.  J)ougla«  v.  M. 
Ins.  Co.  484 

See  Bill  of  Lading. 
Guaranty. 
Insurance  (Fire). 
Insurance  (Life). 
Insurance  (Marine). 
Lease. 

Principal  and  Agent. 
Reformation  of  Contract. 
Sales. 

Statute  of  Frauds. 
Warranty. 


CONVEKSION. 

In  an  action  for  the  alleged  conversion 
of  certain  goods  plamttff  claimed 
under  a  chattel  mortgage  from  T., 
the  former  owner.  Defendant  took 
possession  under  a  subsequent  bill 
of  sale  from  T.,  the  stipulate<i 
purchase-price  having,  in  pursu- 
ance of  the  contract  of  sale,  been 
credited  upon  an  indebtedness 
of  T.  Plaintiff's  mortgage  had 
not,  at  the  time,  been  tiled,  and 
defendant  had  no  knowledge  or 
notice  thereof.  Defendant  offered 
to  prove  that  the  mortgage  was 
fraudulent,  which,  on  objection, 
was  excluded.  Held,  error.  Button 
V.  lifithbom.  666 


CORPORATIONS. 

1.  Plaintiff,  on  Jaibiary  1,  1857, 
entered  defendant's  service  as 
secretary,  at  a  yearly  salary.  He 
continued  in  such  service  until 
January  19,  1885,  when  he  was,  by 
defendant's  board  of  directors, 
removed,  and  a  successor  pro  irrn. 
appointed.  In  an  action  to  recover 
as  damages  the  salary  for  the  re- 
mainder of  that  year,  there  was  no 
evidence  that  the  original  hiring 
was  for  a  y^ear  other  than  the  fact 
that  plaintiff's  salarv  was  annual. 
One  of  defendant's  bv-Iaws  which 
went  into  effect  in  1850  provided 
that  its  officers,  including  the  secre- 
tary, **  shall  respectively  hold  tlieir 
offices  during  the  pleasure  of  the 
board  of  directors,  and  until  the 
appointment  of  a  successor,  either 
])ermanently   or  pro   tern  "     JlehK 


tliat  the  action  was  aot  maintain- 
able; that  plaintiff  was  chargeable 
with  notice  of  the  by-law,  and  as 
no  special  contract  which  indicated 
any  purpose  to  abridge  the  right 
of  removal  given  by  it  was  shown, 
it  entered  into  and  became  part  of 
the  contract  of  employment;  and 
that  under  the  by-law  the  right 
of  removal  at  any  time  was  un- 
qualified.     Douglas  v.  M.  Ins.  Go. 

484 

2.  Where  a  stockholder  of  a  corpora- 
tion becomes  an  officer  thereof,  as- 
sumes the  duties  of  the  office  and 
performs  them  without  any  agree- 
ment or  provision  for  compensa- 
tion, the  presumption,  in  view  of 
his  relation  and  interest,  may  prop- 
erly arise  that  he  intends  *to  per- 
form the  services  gratuitoiislv. 
Mathir  v.  E.  M.  Co.  6§9 

3.  In  an  action  to  recover  for  ser- 
»    vices  as  treasurer  of  a  corporation 

it  appeared  that  plaintiff  was  a 
stockholder  of  tlu3  corporation  and 
was  a  member  of  a  banking  firm, 
the  other  member  of  w^hich  was 
also  a  stockholder  and  trustee 
which  firm  it  was  understood 
should  have  the  banking  busi- 
ness of  the  corporation.  It  also 
appeared  that  a  by-law  of  defend- 
ant empowered  its  board  of  trus- 
tees to  fix  the  compensation  of  its 
officers,  and  while  that  of  the  secre- 
tary was  so  fixed  no  compensation 
was  designated  or  provided  for  the 
treasurer.  Held,  the  evidence  war- 
nmted  the  finding  that  there  was 
no  agreement  express  or  implied 
to  support  plaintiff's  claim  and 
that  the  action  was  not  maintain- 
able. Id, 

See  Business  Corporations. 
Insurance  (Fire). 
Insurance  (Life). 
Insurance  (Marine). 
Municipal  Corporations. 
Mutual  Benefit  AsaociATioNS. 
Railroad  Corporations. 
Steamship  Companies. 


COUNTER-CLAIM. 

.  In  an  action  to  recover  the    last 

?[uarter  of  rent  reserved  by  a  lease 
or  one  year  of  a  furnishea  dwell- 
ing-house, the  answer  set  up  as  a 


counter-claim  damages  i 

have    been    sustained  oi 

of  the  breach  of  an  impl 

nant  that  said  house  was 

mediate  and   permanent 

tion.     The  referee  found 

ing  tlie  t<?rm  of  the  leas 

Kases  and   strong,  unhei 

disagreeable  odors  existe< 

ly  and  in  large  quantities 

out  the  house,  making  ( 

sick  and  rendering  the  1 

healthy  and  unfit  for  hue 

tation.   That  said  gases,  o( 

did  not  arise  in  or  from 

of  said   house,  but  came 

joming    premises.     That 

party  knew  of  their  existe 

the   lease   was  executed. 

not  claimed  that   there 

deceit  or  false  representii 

plamtiff  as  to  the  conditic 

house  or  its  fitness  for  the 

for  which  it  was  let.     It  t 

that    defendant     thoroug 

amined  the  premises  befon 

the  lease,    and    neither  c( 

occupy  nor  attempted   to 

until  the  last  quarter  of  fe, 

/AW,    that    defendant's 

claim  was   not   tenable ;    ; 

fact  that  personal  propert ' 

part  the  subject  of  the  J 

not  affect  the  question,     j 

V.  Brown, 

2.   In  1872,  one  W.  recovered 

raent  in  South  Carolina  agji 

plaintiff  in  this  action  of  wl 

defendant  herein    was    tli 

ficial  owner,  although  he  I 

the  legal  title.     In  August 

ing,  W .  brought  an  action 

state  upon  the  judgment. 

tiff,  by  his  answer  therein, 

tliat  no  process  was  serve 

him  in  the  South   C'arolinn 

and     he     neither     appeari 

authorized   an   appearance 

behalf.  Underacomproniini 

nient  plaintiff  paid  defenda 

and  the  latter  gave  his  bor 

ditioned    to   indemnify  an 

plaintiff  harmless  against  al 

set  forth  in  the  complaint 

action   and   against  all  cof 

damages    plaintiff  muy    I 

fx^Jied  to   \YA\\  III    rt'ii^n   * 

action,  or  thi/  claiins  ujmiu 

thp  fsirnc  j>i  busi^L     Tin-  k^;. 

to  the  South    t'^irolijia    y{i 

was  afterwjirda  iifiKjgurd  rin  I 

HJil,  who  bn Might  rin  nv\iui 


712 


INDEX. 


contracts  for  putting  on  plain tiiT's 
patent  rrwting  within  ccrtnin  leiri- 
tory,  defendant  to  have  tlie  exclu- 
sive right  to  do  the  work,  he  pay- 
ing plaintiff  an  agreed  price  for 
the  material;  that  aided  and  as- 
sisted by  defendant,  who  contri- 
buted both  time  and  money,  plain- 
tiff procured  a  contract  to* put  the 
roofing  on  certain  buildings,  it 
being  expressly  agreed  that  clefen- 
dant  was  to  do  the  work;  that  he 
proceeded  to  make  the  necessary 
arrangements  to  fulfill  the  coil- 
tract,  including  the  pun-hase  of 
certain  materials  plaintiff  did  not 
furnish;  that  he  was  only  permit 
ted  to  do  a  portion  of  the  work, 
and  plaintiff  did  the  balance  and 
retained  the  money  paid  therefor. 
Evidence  was  given  on  the  part  oi 
defendant  sustaining  the  allega- 
tions of  the  answer  with  the  pro- 
viso that  the  agreement  was  to 
last  during  the  pleasure  of  plaintiff. 
Held,  that  the  counter-claim  was 
properly  allow^ed;  that  the  con- 
tract was  not  within  the  Statute 
of  Frauds:  that  the  establishment 
of  the  counter-claim  did  not  de- 
pend upon  whether,  under  the 
original  agreement,  defendant  was 
exclusively  entitled  to  do  the  work, 
as  his  agency  was  adopted  in,  and 
extended  to,  the  transiiction  in 
questicm;  that  the  right  reserved 
by  plaintiff  to  terminate  the  agree- 
ment at  its  pleasure  was  subject 
to  the  requirements  of  gcKxl  faith, 
and  could  not  be  exercised  after 
the  contract  for  the  r(K)ting  had 
been  obtained,  as  to  that  contract, 
so  as  to  deprive  the  agent  of  his 
profits.  W.  (\  d'  M.  (o.  V.  IIol- 
hrook.  5S« 

Whtn  in  action  ffH'  HjM'ri fir jxr- 

fonna  nee  of  contract  for  tfole  of  lauds 
difendant  cntitU'd  to  rccorcr  an  dam- 
ages hy  way  of  coh  n  ter-cla  im ,  a  iiction - 
ecr's  f(^^  on  mle  and  crjx'nxcs  for 
examining  title. 

See  Wet  more  v.  Bnn-  \  319 


(OVKXAXTS. 

1.  The  law  will  not  implv  a  coven- 
ant in  a  lease  as  to  conditions  not 
under  the  control  of  the  lessor; 
and  Avith  reference  to  which  he 
and    th<'    lessee    being    ignorant. 


'      neither  cx)uld  be  supposed  to  have 
contracted,      franklin   v.   Brmrn, 

110 

I  2.  Adjoining  owners  of  land  may  by 
!      grant  impose  mutual  and  corres- 
ponding    restrictions    upon    the 
!      lands  belonging  to   each,  for  the 
'      purpose    of    securing   uniformity 
,      in  position  of  the  buildings.     The 
'      covenants  being  mutual,  and  im- 
posing   such    restriction    in    per- 
petuity,  are  in    effect    reciprocal 
I      easements,   the    right    to  the  en- 
joyment of  which  passes  as  ai>- 
I      purtenant  to  the  premises  and  will 
be  enforced  by  a  court  of  equity. 
Such  a  covenaiit,  therefore,  creatt's 
an  incumbrance. 
Wdinore  v.  Bruce  319 

3.  An  indenture  executed  in  1808 
which  contained  a  grant  of  land, 
reserving  a  perpetual  annual  rent, 
after  a  covenant  on  the  part  of  the 
grantees  to  j)ay  the  rent  reserved 
and  various  other  covenants  on 
their  i)art,  contained  a  condition 
that  if  the  rent  should  be  un- 
paid for  twenty-eight  days  after 
the  day  of  payment  specified,  it 
should'  be  lawful  for  the  grantor, 
his  heirs  and  assigns  to  enter  and 
distrain,  etc.;  then  followed  this 
condition  :  "  Should  it  at  any  time 
hapixju  that  no  sufiicient  distress 
can  be  found  upon  the  premise's 
to  satisfy  such  rent  due  and  in 
arrear  as  aforesaid,  or  if  either  of 
the  covenants  and  conditions  here- 
inbefore contained  *  *  *  shall 
not  be  performed  *  *  *  or  shall 
be  broken  »  »  *  it  shall  1k' 
lawful  for  the  grantor,  his  heirs 
and  assigns  to  re-enter."  In  an 
action  under  the  Code  of  Civil 
PrcH-edure  (§  1504)  to  recover  tlie 
l)remii^'S  on  the  ground  that  six 
months  or  more  rent  was  in  arrear, 
h(ld,  that  the  right  to  re-enter  for 
non-payment  of  rent  was  not 
limited  to  the  case  of  default  of 
sufiicient  distress;  but  that  tlie 
general  condition  authorizing  a 
re-entrj'  in  c^ise  of  a  breacli  of 
eith(*r  oi  the  covenants  applie<l 
to  the  covenant  to  pay  rent ; 
and  that,  therefore,  to  maintain 
the  action  it  was  not  necessary 
to  show  that  before  its  commence- 
ment the  fifteen  days'  notice  in  lieu 
of  a  distress  for  rent  required  by 
the  provision  (i^  1505)  before   the 
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bringing  of   an  uotion   of   eject- 1 
ment.  where  a  right  of  re-c*ntrj'  is  , 
reserved  in  default  of  a  sufficient 
distress,   was   given.      Martin   v.  ■ 
Hectm-.  476 , 

See  Deki). 


CREDITOR'S  SUIT. 

///   an  action  by  Jinn  creditors 

to  set  aside  a^gnnwnt,  for  htnejit  of 
creditors,  of  firm  property,  ejcecuted 
by  one  of  tin  cth^partners,  the  burden  ^ 
of  pro<jf  is  ftjk^n  plaintiffs  to  estab- 
lish that  it  teas  twecnttd  icithovt  ax- 
sent  of  the  otJur  jxirties. 

See  Jloojxr  \.  BaiUu'.  A\\\ 


DAMAGES. 

1.  In  proceedings  by  mandamus,  to 
compel  a  restoration  of  the  relator 
to  membership  in  defendant's  or- 
ganization on  the  ground  that  he 
had  been  unlawfully  expelled,  it 
appeai^ed  that  by  reason  of  liis  non- 
membership,  after  expulsion,  the 
relator  was  discharged  from  the 
service  in  which  he  was  engaged. 
Held,  that  this  was  the  proximate 
result  of  the  cause  of  which  he 
complained,  and  as  such  furnished 
a  ground  for  the  award  of  dama- 
ges, and  that  the  conclusion  of  the 
trial  court,  as  to  the  amount,  was 
not  reviewable  here.  People  ej'  rtf. 
v.  3/.  3/.  P.  Union.  101 


2.  In  an  acti(m  to  recover  damages 
for  injuries  sustained  by  plaintiff, 
a  married  woman,  alleged  to  have 
been  caustnl  by  defendant's  negli- 
gence, the  complaint  c(mtained  no 
averment  showing  that  she  was 
for  an'  reason  entitled  to  the  fruits 
of  her  labor,  or  that  she  was  en- 
gaged in  business  on  her  own 
account  and  by  reason  of  her 
injuries  has  suffered  loss  therein. 
Plaintiff  was  permitted  to  prove 
on  trial,  under  objection  and  ex- 
ception, that  she  was  engaged  in 
business  from  which  she  received  a 
<;ertain  amount  per  month  and 
that  because  of  her  injuries  she 
was  prevented  from  working  two 
months.  J feld,  error.  Uranskt/y. 
J).  D.,  K  H.  d.   P.  R.  P.  Co.     304 

3.  Presumptively, ''damages  for  negli- 

SicKKLs — Vol.  LXXIIL 


I 


gently  diminishing  the  earning 
capacity  of  a  man-ied  woman  be- 
long to  her  husband,  and  when  she 
seeks  to  recover  such  damages,  lier 
complaint  must  allege  that  for 
some  reason  she  is  entitled  to  the 
fruits  of  her  own  labor,  or,  if  slu? 
seeks  to  recover  damages  for  an 
injury  to  her  business,  she  must 
allege  that  she  was  engaged  in 
busmess  on  her  own  account  and 
by  reason  of  the  injury  was  injured 
therein  as  specitically  set  forth.  Id, 

P  seems  it  is  only  where  the  ven- 
dor in  a  contract  for  the  sale  and 
conveyance  of  land  is  chargeable 
with  bad  faith  that  the  vendee  is 
entitled,  upon  breach  of  the  cove- 
nant to  convey,  to  recover  dama- 
ges measured  by  the  goodness  of 
his  bargain  or  the  financial  benefit 
which  would  have  resulted  from 
performance.  North  ridge  v.  Mwre. 

419 

.  The  vendee,  however,  may  recover 
back  purchase-money  paid  by  him 
and  such  expensc»s  j.s  he  has  reason- 
ablv  incurred  in  examination  of 
the' title.  Id, 

'.  The  parties  entered  into  a  contract 
by  which  defendant  agreed  to  con- 
vey to  plaintiff  certain  real  estate. 
It  was  known  by  plaintiff  that  d<'- 
fendant  at  the  time  had  no  title  to 
the  property;  the  latter  contrttct<'d 
in  good  faitii,  relying  upon  a  con- 
tract on  the  part  of  another  to 
convey  the  premisc>s  to  him.  and 
both  parties  believed  that  defend- 
ant would  acquire  title  before  tlu; 
time  stipulated  for  the  convey- 
ance. Defendant  was  vmablc  io 
perfonn  l)y  reason  of  the  failure  of 
the  party  who  had  agreed  to  con- 
vey to  hi'm  to  fulfill  his  contract. 
In  an  action  to  recover  damages 
plaintiff  recovered  the  expenses 
mcurrcd  in  examining  the  title, 
with  inloHNst.  Held,  no  error;  that, 
although  plaintiff  was  aware  at  the 
time  of  making  the  contract  that 
defendant  did  not  have  the  title, 
yet  as  both  parties  supposcnl  he 
would  obtain  it,  the  reasonable 
expenst*  of  examining  such  title 
might  be  regarded  as  in  the  con- 
templati(m  of  the  parties.  Id, 

.  Defendant  contrncted  to  construct 
a    refrigerator    for  plaintiff,  who 

W 
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was  engaged  in  tlie  business  of 
preparing  poultry  for  market,  and 
with  knowledge  that  plaintiff  in- 
tended to  at  onee  make  use  of  tlie 
rt'frigcnitor  for  freezing  and  pre- 
stjrving  chickens  for  the  May 
market  following,  expresvsly  war- 
ranted that  the  freezer  would  keep 
them  in  perfect  condition;  this  it 
failed  to  do,  and  in  consequence  a 
large  quantity  of  chickens  were 
lost.  In  an  action  upon  the  war- 
nmty,  the  court  charged  in  sub- 
stance, that  plaintiff  was  entitled 
to  recover  as  damages  the  differ- 
ence between  the  value  of  the  re- 
frigerator as  constructed  and  its 
value  as  it  would  have  been  if 
made  according  to  contract,  and 
also  to  recover  the  market  value 
of  the  chickens  lost,  less  cost  of 
getting  them  to  market  and  fees 
of  commission  men  cliarged  on 
sjile.  lltUI^  no  error.  IWtnau  v. 
lUiuta.  5as 

H.  Where  brokers  who  had  sold 
wheat  short  for  a  customer  on  a 
margin  bought  in  without  author- 
ity on  his  account,  and  he,  on  be- 
ing advised  thereof,  repudiated 
the  purchase  and  substHjuently 
directed  the  brokers  to  purchase 
for  him  at  a  pric*.*  specitied,  which 
they  refusL'd  to  do.  and  it  appeared 
that  wheat  could  have  been  pur- 
chased in  the  market  for  several 
days  after  the  order  at  the  price 
named,  ?idd,  that  i)laintiff's  dam- 
ages were  the  amount  defendants 
would  have  been  indebted  to  him, 
had  they  made  the  purchase  as 
directed;  that  for  the  purpose  of 
the  remedy  plaintiff's  position  was 
not  affected  by  the  unauthorized 
purchase;  that  the  breach  of  ccm- 
tract  was  in  the  refusal  of  defend- 
ants to  purchase  when  and  as  in- 
structed, and  this  tixed  the  measure 
of  damages.      (\imj)l>ell  v.  Wn'ght. 

094 

9.  The  distinction  between  such  cas<* 
and  one  of  a  j  urchase  by  a  broker 
for  his  customer  on  a  margin 
pointed  out.  Id. 

10.  The  provisions  of  the  Rapid 
Transit  Act  (g  20,  chap.  006.  Laws 
of  1875)  and  the  General  Railroad 
Act  (Chap.  140,  Laws  of  1850)  de- 
clanng  that  commissioners  of  ap- 
jiraisjil    shall  not,  in    determining 


the  amount  of  compensation  to  be 
made  to  parties  owning  or  inter- 
ested in  property  acquired  for  the 
•      construction  andoperation  of  rail- 
I      ways    by   corporations   organiz«l 
under  tliem  "make  any  allow^ance 
I      or  deduction  on    account  of    an? 
real  or  supposed    benefits  which 
I      the  party  in  interest  may   derive 
'      from  the  construction  of  the  pro- 
pose!  nulroad,"  apply  simply  to 
j      the  limd  actually  taken.      \\  hat- 
ever  land   is  t^iken  must  be  paiti 
I      for  at  its  full  market  value,  with 
I      no  deduction,   although    the    re- 
mainder of  the  land  owner's  pro- 
'      perty  may  be  largely  enhaoccd  in 
i      value  by    the    operation    of    the 
I      railroad'    N&ktmau  v.  Jd.  E.  R,  V^. 
I  618 

11.  In  considering,  however,  the 
1  question  of  damages  to  the  re- 
mainder the  ccnnmis-sioners  must 
consider  the  effect  of  the  road 
upon  the  whole  of  that  remainder, 
its  advantages  and  disadvantages, 
benefits  and  injuries,  and  if  the 
result  is  beneficial  there  is  no  dam- 
I     age  and  nothintr  can  be  awarded. 

Id. 

!  12.  While  the  easements,  which  the 

owners  of  land  abutting  upon  piib- 

I     lie  streets  have  therein,  are  inter 

ests  in  real  estate  and  constitute 

property,  in  estimating  their  value 

'      when  taken  by  a  railroad  company 

I     imder  said   acts,    they  cannot  be 

considered   as   property    separate 

and  distinct  from  the  land  to  which 

,      they    are    appurtenant,    and    the 

right    of  the   property  owner    to 

I     compensation  is  measured,  not  by 

the  value  of  the  easements  sepa- 

I     rate  from  his  land,  but  by  the  dam- 

1     ages  which  the  land  sustains  be 

I      cause  of  the  loss  of  the  easements. 

Id, 

18.  In  estimating  the  damages,  there- 
foi-e,  for  the  taking  away  or  inter- 
t  fering  with  such  easements,  the 
'  benefits  the  abutting  property  re- 
ceives from  the  operations  of  the 
railroad  are  to  be  taken  into  con- 
sideration as  well  as  tlie  loss  or 
damage  because  of  the  interference 
with  the  easements.  Id. 

In  action  to  rer^r^r  damagt% 

alleged  to  hare  hem  attstained  by  rtaton 


qf  false  repremiiations  irulm 
clUMt  of  perunial  proptrty,  tin 
of  danmgts  is,  the  difference 
between  article  sold  and  wMt 
be,  if  09  represented. 
l^  Vail  V.  Reynolds. 

Wlieti  ill  action  for  spe 

formanee  of  contract  for  sah 
d4fendant  entitled  to  recover 
(Ufes,  by  tray  of  eauntcr-daim, 
eefsfees  on  sale  and  expenses 
examining  title. 

See  Wetmore  v.  Bi-uce. 

W/wn  loM  of  pi^ospectit 

proper  as  damages. 

See  W.    a   d-   M.  Co.  v.   L 


DEBTOR  AND  CUEDn 
S(e  Creditoh's  Suit. 

DECEIT 
Sic  Fkaud. 


DEED. 

1,  When.'  111!  mvnrT  nf  ji  tnicf 
oonveys  w  pitrtiuji  tlurtiuf  I 
wliich  bo^inds  \\w  laiul  en 
liy  a  sfrt'i  t,  dusiTilKtl  us  \ 
upon  a  nmn,  mwX  provides 
shall  Jictuiilly  \\v  \\\\\\  out  <if  : 
width  wirhki  a  jrjven  lit 
preBumptkin  is,  tin-  i^mi 
caITif^>«  \\\v  fee  tu  thr  i-euiei 
stret*t.       In  n   Lnh^t , 

2,  Afi  betwc4'n  gnmrnr  iiud  ; 
II  stn't^t  js  tTeia<^d  wiwi^ 
clciirlv  (Jefmtil  n.^  tn  exiiii 
kicuiion  is  rh'vckrtfl  to  ih 
b  J  t  h<^  K rs >  n  t ,  n  1 1  h I  HI ^r h  it 
llitn   hi  roiidUiun   to  lie    u.^ 

3,  In  such  rase  H  jniu y  w  i  t  h  |  >j- 
htf  referreti  to  in  I  he  dt-t  d  n* 
tcmdeiJ  sineet:  tlie  refertiKr 
to  physiitmJ  condition,  nut  t 

4,  In  iTy-'j,  one^.,  hrin^  thf 
of  a  hiTjiv  tract  of  hiud  ^ii 
the  dty  (jf  Ni'W  Vorli.  i',\et 
dt-ed  of  a  t^nuilt  jiortion 
lyin^  in  tht*  *'eritrr  of  tin 
Theliiiid  I'onn'M^I  wuh  dei 
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village  was  not  then,  hut  was  after- 
ward inc'orporatt'd,  and  subse- 
quently was  incorj)<)rated  as  a 
city,  and  vested  with  tlie  rights 
of  property  of  the  town.  (Chap. 
331.  Laws'  of  1855;  chap.  866, 
Laws  of  1872.)  In  an  a(!tion  of 
ejectment  based  on  the  ground 
of  a  breach  of  said  conditions, 
evidence  was  given  tending  to 
sliow  tliat  the  premises  in  ques- 
tion were,  at  tlie  time  of  the  con- 
veyance, bounded  by  a  building, 
wi'iich  was  afterward  taken  down 
and  a  new  one  erected,  the  wall 
of  which  encroached  about  six- 
teen inches  upon  said  premises; 
the  IcK'ation  of  the  line  however 
was  in  disj)ute,  and  there  was 
other  evidence  to  the  effect  that 
there  was  no  encroachment,  and 
if  any  in  fact  existed,  it  did  not 
appear  it  was  with  defendant's 
knowledge.  It  also  appeart»d  that 
an  area  on  the  south  side  of  said 
building  further  encroached  about 
six  feet  upon  said  premises;  that 
said  area  was  covered  by  a  side- 
walk in  which  was  a  grating  and  a 
door  covering  a  stairway,  which, 
when  open,  is  an  obstruction,  but 
when  closed  is,  with  the  gniting, 
flush  with  the  sidewalk.  It  did 
not  appear  that  the  door  had,  by 
being  left  open,  been  an  obstruc- 
tion. Held,  that  while  the  pur- 
pose of  the  conditions  was  to  pre- 
serve the  use  of  the  j)remises  for  a 
street  or  public  highway,  and  any- 
thing erected  upon  them  incon- 
sistent with  that  use  would  be  a 
violation  thereof,  it  could  not  be 
assumed  that  what  is  usually  or 
commonly  permitted  or  required 
in  streets*  of  villages  and  cities 
came  within  the  prohibition,  and 
the  construction  of  the  area  was 
not  an  eredion  upon  the  land 
within  the  meaning  of  the  condi- 
tions, nor  was  it  rendered  so  by 
use.     Hfmx.  Ihnrhjf  502 

^S-Y'  (Covenant. 

RKConi>iN(J   Dkkds. 
Reformation  of  Coxtkact. 


2. 


DEFENSES. 


I 


Plaintiff  indorsed  certain  promissory 
notes  for   the   accomnKKiation   of  |  8. 
the  maker,  which  were  discounted  ■ 
by     defendant,     certain     railroad  ' 


bonds  being  pledged  as  collateral. 
Before  the  maturity  of  the  notes, 
plaintiff  consent^l  that  other  first 
mortgage  railroad  bonds  might  be 
substituted  for  those  pledged. 
The  notes  were  transfen-ed  by  de- 
fendant, and  were  taken  up  bv 
liim  upon  the  promise  of  plaintiA' 
to  give  his  own  notes  therefor;  he 
having  failed  so  to  do,  defendant 
brouglit  suit  upon  the  promise. 
Plaintiff  set  up  as  a  defense  therein 
a  mistippropriation  of  the  bonds 
l)ledged.  bas(*d  upon  the  fact  that 
defendant  accepted  in  lieu  thereof 
second  instead  of  lirst  mortgage 
bonds  as  agreed .  This  defense  was 
ruled  out  on  the  objection  of  de- 
fendant, and  he  recovered  judg- 
ment. In  this  action,  brought  to 
recover  damages  for  the  misappro- 
priation, luUi,  that  the  former 
judgment  was  not  a  bar,  as  the 
cause  of  action  here  wjis  unavail- 
able as  a  defense  in  the  former 
action,  and  was  not  pleaded  or  pre- 
sented as  a  counter-claim. 
De  Graafy.  Wf/rkoff.  1 


DEFINITIONS. 

To  constitute  (K'cupancy  of  h  build- 
ing used  for  manufacturing  pur- 
poses there  must  be  some  practical 
use  or  employment  of  the  property; 
its  use  as  a  place  of  storage  merely 
is  not  sufllcient.  Ilffljn'n  v.  P.  In*. 
Co.  165 

The  "fair  value"  contemplated 
bv  the  provisions  of  the  act  of  1875 
(^  14,  chap.  611,  Laws  of  1875), 
l)rohibiting  the  issuing  of  stock,  of 
a  corporation  organized  under  it, 
for  property,  except  for  *•  property 
actually  received  for  the  use  and 
legimate  purpose  of  said  corpora- 
tion, at  its  fair  value  "  is  that  which 
the  property  has  at  the  time  of  the 
sale;  it  is  not  dependent  upon  the 
subsequent  success  or  failure  of 
the  investment,  further  than  that 
result  may  have  been  legitimately 
within  evidential  contemplation  at 
the  time  of  the  sale,  in  view^  of  the 
u.s(*8  for  which  it  may  have  had 
available  advantages  within  itself. 
Ifiintington  v.  Atfn'U.  865 

The  word  "misconduct,"  in  the 
provision  of  the  Revised  Statutes 
(1  R.  S.  74(),  ^1).  declaring  that  '*in 


case  of  divorce  dissolving 
riage  contract  for  the  mi 
of  ,tlie  \\ife.  she  shall  no 
dowed,"  refers,  not  to 
which  may  be  termed  mij 
or  converted  into  a  cause  « 
by  the  legislature  of 
stat^.  but  only  to  that  kinc 
conduct  which  our  laws  r« 
as  sufficient  to  authorize  a  d 
that  is,  adultery.  Van  t 
Burnt*. 

DEMAND. 

In  net  ton  to   ncocer  i 

certain  United  Statvi<  bonds  f\ 
luitebeen  loaned  by  plaintiff  t 
ants*    Una,    defendantn  gave 
i^ndinfj  to  almt  a  demand  by  , 
*if  one  of  the  dejendantn  for  t) 
made  more  than  *t>  yearn  bej 
brought  and   requested    the    r 
charge  that  if  meh   a  demo 
tnade,  plaintiff  conhl  not  ncor 
iras    refused.      Iff  Id,   mrtr; 
demand  of  one  jKirtmr  was  dp 
to  a  demand  of  all,  and  if  w. 
(letion  fcas  barred  by  the   Sti\ 
Limitations.       Northnm    v 
{Mem.).  ^ 

DIVORCT. 

1 .  A  decree  dissolvine:  a  inarri 
a  cause  not  regarded  asadeq 
the  laws  of  this  state,  rendi 
another  state  by  a  court 
jurisdiction  of  tlie  subject  ti 
parties,  in  an  action  brough 
husband,  will  not  deprive  tl 
of  her  then  existing  dower 
in  lands  in  this  state;  at  1< 
the  absence  of  evidence  that 
the  laws  of  the  state  where 
rendered,  it  has  that  effect, 
Van  CUaf\.  liurnx. 

2.  As  to  whether,  even  witli 
evidence,  it  will  have  the 
effect  in  this  state,  y/z/r/r. 

S.  The  word  "misconduct." 
provision  of  the  Kevistnl  8 
(1  R.  8.  740.  §  1).  declarin 
*  in  case;  of  divorce  dissolvi 
marriage  contract  for  the  n 
<iuct  of  the  wife  she  shall  ii 
endowed,"  refers,  not  to  ar 
which  may  be  termed  miser 
or  converted  into  a  cau 
action  by  the  legislature  of  ai  i 
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but  ODly  to  that  kind  of  miscon- 
duct which  our  laws  recognize  as 
sufficient  to  authorize  a  divorce  — 
that  is,  adultery.  Id. 

5.  It  seertis,  the  provisions  of  the 
Code  of  Civil  Procedure  (§§  1756, 
1760),  providing  that  where  judgv 
ment  is  rendered,  at  the  suit  of  the 
husband,  dissolving  the  marriage, 
the  wife  shall  not  be  entitled  to 
dower,  were  substituted  for  the 
provisions  of  the  Revised  Statutes 
(2  R.  S.  146,  §  48)  declaring  that 
"a  wife  being  a  defendant  in  a 
suit  for  a  divorce  brought  bv  her 
hnsband,and  convicted  of  adultery, 
shall  not  be  entitled  to  dower," 
and  the  repeal  of  the  latter  pro- 
vision (§  1,  subd.  4,  chap.  245, 
Laws  of  1880)  left  the  law  un- 
changed. Id. 

EASEMENTS. 

1.  A  right  in  the  nature  of  an  ease- 
ment cannot  be  created  hj  a  parol 
agreement  for  the  partition  of 
lands.     Taylor  v.   Millard.       244 

2.  Adjoining  owners  of  land  may 
by  grant  impose  mutual  and  cor- 
responding restrictions  upon  the 
lands  belonging  to  each  for  the 
purpose  of  securing  uniformity  in 
position  of  the  buildings.  The 
covenants  being  mutual,  and  im- 
posing such  restrictions  in  perpetu- 
ity, are  in  effect  reciprocal  ease- 
ments, the  light  to  the  enjoyment 
of  which  passes  as  appurtenant  to 
the  premises  and  will  be  enforced 
by  a  court  of  equity.  Wetm&re  v. 
Bruce.  319 

8.  While  the  easements,  which  the 
owners  of  land  abutting  upon  pub- 
lic .  streets  have  therein,  are 
interests  in  real'  estate  and 
constitute  property,  in  esti- 
mating their  value  when  taken 
by  a  railroad  company  under  the 
General  Railroad  Acts,  tliey  cannot 
be  considered  as  property  separate 
and  distinct  from  the  land  to  which 
they  are  appurtenant,  and  the 
right  of  the  property  owner  to 
compensation  is  measured,  not  by 
the  value  of  the  easements  separate 
from  his  land,  but  by  the  damages 
which  the  land  sustains  because  of 
the  loss  of  the  easements.  New- 
man V.  M.  E.  R.  Co.  618 


4.  In  estimating  the  damages,  there- 
fore, for  the  taking  away  or  interfer- 
ing with  such  easements,  the  bene- 
fits the  abutting  property  receives 
from  the  operations  of  the  railroad 
are  to  be  taken  into  consideration 
as  well  as  tlie  loss  or  damage  be- 
cause of  the  interference  with  the 
easements.  Id. 

EJECTMENT. 

1 .  In  an  action  to  recover  possession 
of  certain  real  estate  in  the  city  of 
New  Yorl^,  it  appeared  that  the 
premises  in  question  were  part  of 
a  farm  owned  by  B.  in  his  lifetime. 
The  earliest  deed  produced  by 
plaintiff  was  one  executed  in  1835 
to  S.,  the  grantor  in  which,  was 
described  as  the  only  child  and 
heir-at-law  of  B. ;  the  truth  of  this 
recital  was  established  by  the  evi- 
dence. As  early  as  1825  said  farm 
was  occupied  by  McG.,  a  son  of 
said  grantor,  who  cultivated  it 
until  1833,  during  which  timcFiiid 
grantor  lived  at  her  homestead  in 
the  neighborhood  and  frequently 
visited  her  sOn  at  the  dwelling- 
house  on  the  fann,  and  was  in  con- 
stant communication  with  him. 
When  his  occupation  ceased,  the 
farm  was  rented.  Held,  that  pos- 
session in  said  grantor  was  suffi- 
ciently established.  Duiiham  v. 
Towmhend.  281 

2.  It  appeared  that  said  premises 
were  conveyed  bv  S.  to  H.  On 
the  trial  plaintiff  introduced  in 
evidence  a  deed  from  the  sheriff  to 
one  A.,  which  recited  the  issuing 
of  an  execution  against  H.,  the 
seizure  and  sale  by  virtue  thereof 
of  the  premises  conveyed,  and  the 
redemption  of  the  land  by  A.,  the 
grantee,  the  holder  of  a  subsequent 
judgment  against  H.  On  the  trial 
at  the  General  Term,  this  deed  was 
objected  to  as  invalid,  because  the 
j  udgment  on  which  this  execution 
was  issued  was  not  produced  and 
read  in    evidence.     On  the  argu- 

•  ment  in  this  court  plaintiff  pro- 
duced a  certified  copy  of  the  iudg- 
ment-roll.  Held,  that  it  could  be 
properly  received;  and  its  produc- 
tion removed  the  objection  to  the 
sheriff's  deed.  Id. 

3.  While  the  production  of  record 
evidence  is  never  allowed   in  an 


appellate  court  for  the  pv 
reversing  a  judgment,  it 
permitted  for  the  purpoa 
tainmg  one. 

4.  Plaintiff's  title  was  obiecl 
the  ground  that  the  pre 
question  were  below  origii 
water  mark,  and  that  the  1; 
therefore,  in  the  citj     "I 
surveyor  testified  that  tho 
on  the  west  side  of  whicl] 
^^^J^^\^^'  was  graded 
lajO   and   1858;  that  bcf 
work  was  commenced  he  e  i 
the  locality,  and  that  the 
question  was  about  thirU^  i 
below  high-water  mark 
peared  the  city  had  levie  I 
sessment  on  said  lots  for  si ; 
ing,  and  disckimed  any  ov 
in  Itself.     It  also   appeal' 
prior  to  1835  high- water  n  i 
east  of  said  avenue  at  tha 
and  that  the  meadows  w 
eluded  said  lots,  were  al  i 
ordmary  daily  tide,  and  ^  > 
covered  bv  water,  except  ( 
occasional    and     severe      • 
storms.     ITfld,  that  no  tifl  ' 
land  was  shown  in  the  ci  , 
the  question  was  not  as  J 
water  mark  in  1850,  bat  as  t 
high-water  mark  was  dui 
occupancy  of  McG. 

5.  Where,  in  an  action  of  eie 
the  plaintiff    establishes 
proper  and  sufficient  con    • 
and  possession  prior  to  th 
by  defendant,  and  that  enti 
attempted  to  be  justified      ; 
claim  of  right,  the  burden  (    i 
lishing  abetter  title  thai    i 
tiff  8  IS  cast  upon  defendan 

6.  An  indenture   executed 
which  contained  a  grant  ( 
reservinor  ,i  perpetual  anmi 
after  a  covenant  on  the  par     . 
grantees  to  pay  the  rent  r     > 
and   various   other   covenj 
their  part,   contained  a  cc 
that  if  the  rent  should  be 
twenty-eight  days  after  the     i 
payment    specified,    it  slu 
lawful  for  the  grantor,  hi     I 
and  assigns  to  enter  and  d     i 
etc.;  then  followed  this  con 
''Should  it  at  anv  time        ) 
that  no  sufficient  distn«ss       i 
found  upon  the  premises  to 
such    rent  due  and  in  ar 
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premises  ;  tlu»  l(K:ation  of  the  line 
however  was  in  dispute,  and  there 
was  other  evidence  to  the  fact 
that  there  was  no  encroachment, 
and  if  any  in  fact  existed,  it  did 
not  appear  it  was  with  defendant's 
knowledge.  It  also  appeared  that 
an  area  on  the  south  side  of  said 
building  further  encroached  about 
six  feet  upon  said  premistis  ;  that 
sjiid  area  was  covered  by  a  side- 
walk in  which  was  grating  and  a 
door  covering  a  stairway,  which 
when  open  is  an  obstruction,  but 
when  closed  is,  with  th(!  grating, 
flush  with  the  sidewalk.  It  did 
not  appear  that  the  door  had,  by 
being  left  open,  been  an  obstruc- 
tion. Held,  that  while  the  purpose 
of  the  conditions  was  to  preserve 
the  use  of  the  premises  for  a  street 
or  public  highway,  and  anything 
erected  upon  them  inconsistent 
with  that  use  would  be  a  violation 
thereof,  it  could  not  be  assumed 
that  what  is  usually  or  commonly 
permitted  or  reciiured  in  streets  of 
villages  and  cities  came  within  the 
prohibition,  and  the  construction 
of  the  area  was  not  an  erection 
upon  the  land  within  the  meaning 
of  the  conditions,  nor  was  it  ren-J 
dered  so  bv  use.     Hone  v.   IlmrUy. 

502 

8.  It  appeared  that  plaintiff  had  ob- 
served the  erection  of  the  build- 
ing, the  wall  of  which  it  was 
claimed  encroached  on  the  reserve 
premises  in  1857  ;  that  he  knew 
when  the  wall  was  rebuilt  in  1866, 
and  protested,  but  never  called 
the  attention  of  defendant's  board 
of  tnistees  to  the  matter.  IIcUl, 
it  could  not  be  held  as  a  matter  of 
law  that  he  waived  his  right  to 
assert  bv  action  the  alleged  breach. 

Id. 

EMINENT  DOMAIN. 

1 ,  The  provisions  of  the  liapid  Tran- 
sit Act  (§  20,  chap.  606,  Laws  of 
1875)  and  the  General  Railroad 
Act  (Chap.  140,  Laws  of  1850) 
declaring  that  commissioners  of 
appraisal  shall  not,  in  determining 
the  amount  of  compensation  to  be 
made  to  parties  owning  or  interest- 
ed in  property  acquired  for  the 
construction  and  operation  of  rail- 
ways by  corporations  organized 
under  tliem  **  make  any  allow^ance 


or.deducti(m  on  account  of  any 
real  or  suppojyci  benefits  which 
the  party  in  interest  may  derive 
from  the  construction  of  the  pro- 
posed railroad,"  apply  simply  to 
the  land  actually  taken.  Whatever 
land  is  taken  must  be  paid  for  at 
its  full  value,  with  no  deduction, 
although  the  remainder  of  the  land 
owner's  property  may  be  largely 
enhanced  in  value  by  the  operation 
of  the  railroad.  JVnrman  v,  3/.  A'. 
R  Co.  618 

2,  In  considering,  however,  the  ques- 
tion of  damages  to  the  remainder 
the  commissioners  must  consider 
the  eflFect  of  the  road  upon  the 
whole  of  that  remainder,  its  advant- 
ages and  disadvantages,  benefits 
and  injuries,  and  if  the  result  is 
beneficial  there  is  no  damage  and 
nothing  can  be  awarded.  fd. 

8.  While  the  easements,  which  the 
owners  of  land  abutting  upon  pub- 
lic streets  have  therein,  are  inter- 
ests in  real  estate  and  constitute 
property,  in  estimating  their  value 
when  taken  by  a  railromi  company 
under  Si\id  acts,  they  cannot  be 
considered  as  property  separate 
and  distinct  from  the  laud  to  which 
they  are  appurtenant,  and  the  right 
of  the  property  owner  to  compen- 
sation is  measured,  not  by  the  value 
of  the  easements  separate  from  his 
land,  but  by  the  damages  which 
the  land  sustains  because  of  the 
loss  of  the  easements.  Id, 

4.  In  estimating  the  damages,  there- 
fore, for  the  taking  away  or  inter- 
fering with  such  easements,  the 
benefits  the  abutting  pn)perty  re- 
ceives from  the  operations  of  the 
railroad  are  to  be  taken  into  con- 
sideration as  well  as  the  loss  or 
damage  because  of  the  interfeixjnce 
with  the  easements.  Id. 

5.  An  action  to  recover  damages, 
to  plaintiff's  leasehold  interest  in 
property  abutting  upon  certain 
streets  in  the  city  of  New  York 
because  of  interference  with  his 
easements  in  said  streets  by  the 
construction  and  operation  of  the 
M.  railway  was  tried  on  the 
assumption  that  said  structure 
caused  a  permanent  impairment 
of  the  easements.  By  the  act  of 
1872  (i^  3,  chap.  585.  I^ws  of  1872) 


the  above  provisions  of  the 

Kai  rcMMl  A<t  are  made  ar 

to  the   G.  E   H.  ]{.  Co.  t 

rights  the  M.K.  Co.  hiissiK 

Jividence   was  given   torn 

show  that,  whUe  the  upper 

the  building  on  the  prem 

been  made  less  desirable 

purpose  for  which  they  we 

f.  ^.,  as  dwellings,  by  reaso 

defendants'  structure,  and 

sequence    thereof    the  rer 

fallen,    the  first   floor    us< 

restaurant,  had  become  m 

sirable  for  business  purpo 

greatly  enhanced  in  rental 

The  court  charged  that  in  e 

ing    the    damages    to    ph 

leasehold  interests  causeJl 

fendants'    interference    wit 

easements    appurtenant    t 

premises,  the  jur>'  had  no  r; 

take  into  consideration  anv 

nt«  to  the  premises.  "  whic] 

arisen  by  the  construction 

road  as  shown  by  the  evid 

Held,  error. 

KSTOPPKL. 

[.Where  a  certified  check  is 
ferrjKl  without  indorsiiineiiil 
bank  is  not  estopped  by  tl] 
tilication  from  (juestioiiini>' 
validity  of  the  check.  O  y\ 
V.  Biughain,  '     " 

■  To  constitute  an  equitable  « 
IH»1  it  IS  not  neci.-s.siiry  that 
shouhl  be  false  rcpresx-ntatio 
wmcealment  of  material  fact 
that  the  party  sought  to  b 
t<)pi)ed  should  design  to  miji 
It  IS  sufficient  if  his  act  was  v( 
tary  and  calculated  to  mislead 
actually  has  misled  another  a. 
in  good  faith.  Tntj^fffM  /. 
Snath. 

^  A  deilanition  which  might 
amount  to  an  estopr)el  at  x\w  I 
It  was  made,  may  become  sue 
ratification  or  acqui<*s<'ence, 

-,^^  one  is  induced  to  pure 
lands  by  the  acts  or  repre,sentati 
Of  another  designed  to  influ. 
'*"s  conduct  and  creating  a  rea^ 
able  belief  on  his  part  that  li 
uien^by  acquiring  a  valid  titl 
the  same,  under  which  he  iii 
the  party  who  thus  influeiiciHl 
SiGKELs  -Vol.  LXXV 
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meetings  must  be  construed  as  a 
single  representation;  also,  that  no 
distinction  was  to  be  made  between 
the  upland  and  the  bay.  Id. 

Wilt  a    atceptxince  by  wife  of 

proviidon  made  for  her  benefit  by  her 
husband' a  mil,  mill  not  preclude  her 
from  cUtinnng  equitable  titU'  U*  real 
estate,  tJte  legal  title  of  which  wa-s  in 
him  at  hin  death. 

Se^-  Ilaack  v.  Weicken.  67 

When  party  purchasing  prop- 
erty, pendente  lite,  with  knmcUdge  of 
ptairdifi'H  claim  bound  byjudgirumt. 

See  Hocey  v.  KUiott,  124 


EVIDENCE. 

1.  Neither  a  mortgagee  nor  his  as- 
signee derives  "his  title  or  inter- 
est from,  through  or  under"  the 
mortgagor  witliin  the  meaning  of 
the  provision  of  the  ('ode  of  Civil 
Procedure  (§  829)  prohibiting  a 
party  from  being  "examined  as  a 
witness  in  his  own  I)elialf  or  inter- 
est *  *  *  against  *  *  *  a 
person  deriving  his  title  or  interest 
from,  through  or  under  a  deceased 
person  *  »  »  concerning  a 
personal  transaction  or  communi- 
cation between  the  witness  and  the 
deceased  person."  IMcomb  v. 
CampbilL  46 

2.  Where  therefore  a  husband  and 
wife  united  In  a  mortgage  of  land 
owned  by  the  former,  both  cove- 
nanting to  pay  the  amount  secured 
thereby,  and  the  fonner  died  leav- 
ing a  will  by  which  he  devised  the 
lands  to  his  wife,  held,  that  the 
wife  was  not  prohibited  by  Siiid 
provision  from  testifying  as  against 
an  assignee  of  the  mortgage  to 
certain  transactions  and  agree- 
ments between  her  husband  and 
the  mortgagee  to  the  effect  that 
certain  ac(;ounts  found  due  her  hus- 
band from  the  mortgagee  on  settle- 
ments of  accounts  between  them 
should  be  applied  as  payments 
upon  the  mortgage.  Id. 

8.  Also,  Juld,  that  her  testimony  as  to 
what  was  said  between  her  hus- 
band and  the  mortgagor  in  con- 
nection wiHi  each  transaction,  ex- 
plaining the  same,  was  competent. 

Id. 


4.  In  an  action  to  recover  damages 
for  personal  injuries  alleged  to 
have  been  caused  by  defendant's 
negligence,  evidence  as  to  the 
poverty  of  the  plaintiff,  i.  e.,  that 
he  was  dependent  upon  his  earn- 
ings for  his  support,  incompetent, 
as  bearing  upon  the  question  of 
damages.  AVurtiw  -i\.  1',  L.  E, 
d'  W.  It.  R.  Co.  77 

5.  Inasmuch,  however,  as  a  person 
so  injured  is  bound  to  act  in  good 
faith  and  to  resort  to  such  means 
as  are  reasonably  within  his  reach 
to  cure  Irmself,  where  defendant 
has  drawn  out  testimony  to  show 
that  plaintiff  had  not  had  the  best 
medical  attendance,  care  and  treat- 
ment, it  is  comp6tent  for  the  latter, 
for  the  purpo.se  of  showing  that  he 
resort e(i  to  such  means  as  were 
rea.sonably  within  his  reach,  to 
prove  the  fact  of  his  poverty  and 
dependance  upon  his  earnings,  and 
consequently  his  inability  to  pro- 
cure the  best  medical  attendance. 

Id, 

6.  Upon  the  trial  of  such  an  action, 
the  attorney  for  the  plaintiff  has 
authority  to  expressly  waive,  on 
his  behalf,  the  statutory  provision 
prohibiting  a  physician  from  dis- 
closing the  infonnation  acquired 
by  him  while  attending  upon  his 
patient  in  his  professional  capac- 
ity.    (Code  Civ.  Pro.  §§  834,  836.) 

Id, 

7.  It  tu-eniA  that  the  calling  of  the 
physician  as  a  witness  by  his  pa- 
tient, is  of  itself  an  express  waiver 
of  the  seal  of  secrecy  imposed  by 
the  statute.  '  Id. 

8.  L.,  a  medical  witness  called  for 
'  plaintiff,  was  permitted  to  testify, 
I      under  objection  and  exception,  to 

his  opinion  as  to  the  result  of  the 
disease  in  the  natural  and  ordinary 
course,  to  wit,  that  the  plaintiff 
would  never  be  any  better  and 
never  be  able  to  straighten  his 
!      limbs.     Ildd,  no  error.  Id. 

9.  The  witness  was  then  asked  to 
state  the  length  of  time  plaints^ 
might  live  in  the  natural  and  oroK 
nary  course  of  events.  Upon  ob 
jecfi(m  the  court  decided  that  the 
witness  might  answer  if  he  could 
speak   with  reasonable    certainty. 


He  replied  he  could  only  ffi 
probability  from  the  hist< 
similar  cases,  and  this  h 
permitted  to  do  under  obi 
and  exception.      Held,   no 

10.  Upon  the  trial  plaintiff's 
sel  offered  in  evidence  a  i 
graph  of  plaintiff,  showini 
manner  m  which  his  limbi 
contracted,  as  a  result  of  tl 
cident,  proving  by  a  witness 
It  was  taken  in  his  presence 
correctlv  represtjnted  the  c 
turn  of  plaintiff's  limbs 
photograph  wjis  received  i 
objection  and  exception.  7/^ 
error;  that  it  was  competent  c 
aime  principle  as  a  map  oi 
gram.  * 

11.  The  parties  entered  into  a 

tract  111  writing,  by  the  tern 

which  defendants  sold  to  pla 

a  stock  of   patterns   for  $500 

agreed  to  sell  her  such  patter' 

she  should  order  during  the  .i 

ing  year  at   the   prices  speci 

she  agreeing  to  keep  on  haj! 

lull    assortment    of    all    patl 

made  by  defendants.     Defend 

also  agreed  that  during  the  coi 

nance  of  the  contract  they  wi 

take    back    old    and    undesii 

patterns  and    give  others  in 

change.      The    contract    bv 

terms,  was  to  continue  for  the  1 

of  one  year  from  date,  "or  Ion 

with  the  right  of  transfer,  if  \ 

tually  agreeable."    After  the  e: 

ration  of  the  year  plaintiff  desii 

to  discontinue  the  business,  a.sl 

defendant  to  take  back  all  unii 

patterns  and  refund  the  price 

had  paid,  about  $488,  and  on 

fendants'     refusal     brought 

action  to  recover  the  same,  alleg 

that  contemporaneously  with  .v 

contract,  an  oral   agreement  v 

made,  to  the  effect  that  if  at  i 

end  of  the  year,  or  at  anv  oti 

time,  plaintiff  .should  bedissiitisr 

and  wish  to  discontinue  the  i)i 

ness,  defendants  would,  upon  i 

tice,  relieve  her  of  the  agency 

taking  back  the  patterns  remain]  i 

m  her  hands  and   refunding  i 

money  paid.     On  the  trial  plain 

was  piTmitted  to  prove  the  oi 

agreement.     IlehJ^  error;   as  sik 

agreement  was  in  conflict  with  11 

terms  of  the  written  contract  a 
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appellate  court  for  the  purpose  of 
reversing  a  judgment,  it  may  be 
permitted  for  the  puipose  of  sus- 
taining one.  Id. 

17.  In  an  action  to  recover  damages 
for  injuries  sustained  by  plaintiff, 
a  married  woman,  allegeci  to  have 
been  caused  by  defendant's  negli- 
gence, the  complaint  contained  no 
averment  showing  that  she  was 
for  any  reason  entitled  to  the  fruits 
of  her  labor,  or  that  she  was  en- 
gaged in  business  on  her  own 
account  and  by  reason  of  her 
injuries  has  suffered  loss  therein. 
Plaintiff  was  permitted  to  prove  on 
trial,  under  objection  and  excep- 
tion, that  she  was  engaged  in 
business  from  which  she  received 
a  certain  amount  per  month  and 
that  because  of  her  injuries  she 
was  prevent<?d  from  working  two 
months.  Held,  error.  Urannhy  v. 
D.  D.,  E.  B.  &  B,  R.  n.  Co.      804 

18.  In  an  action  against  directors  of 
a  corporation  organized  under  the 
act  of  1875  (Chap.61 1 , Laws  of  1875), 
providing  for  the  organization  of 
certain  business  corporations,  to 
enforce  the  liability  for  a  debt  of 
the  corporation  imposed  by  said  act 
(§  21),because  of  the  signing  of  a  cer- 
tificate or  report  false  in  a  material 
representation,  the  alleged  false 
representation  was  that  tJie  whole 
capital  stock,  $700,000,  had  been 
paid  fully  paid  in.  The  object  of 
the  corporation,  as  stated  in  its 
certificate  of  organization,  was  the 
purchase  of  lands  and  building 
thereon  a  seaside  hotel,  bath- 
houses, etc.  It  appeared  that  the 
whole  stock  was  is.sued  to  A.,  one 
of  the  defendants,  in  payment  for 
120  acres  of  land  on  the"  sea  shore 
which  was  conveyed,  subject  to  a 
mortgage  of  $72,000,  the  payment 
of  which  was  assumed  by  the  com- 
pany. ,  This  land  was  part  of  140 
acres  purchased  by  A.  six  months 
before  the  organization  of  the  com- 
pany, and  in  contemplation  thereof, 
for  $80,000,  of  which  he  paid 
$8,000  and  gave  the  said  mort- 
gage to  secure  the  balance.  The 
defendants  were  directors  of  the 
company  at  the  time  of  the  con- 
veyance of  the  property  to  it.  The 
land  had  no  known  market  value  at 
that  time,  or  intrinsic  value  of 
large  amount,  disconnected   from 


a  purpose  to  make  a  use  of  it  such 
as  was  contemplated.  Defendants 
offered  evidence  on  the  question  of 
value,  based  upon  comparison  with 
other  seaside  property  at  different 
places,  which  was  objected  to  and 
excluded.  Held,  no  error.  Hun- 
tiiigUrn  V.  Atirill.  365 

19.  Opinions  of  witnesses  as  to  value, 
founded  solely  upon  transactions 
in  other  property  along  the  coast, 
not  in  the  vicinity  of  tliat  in  ques- 
tion, was  excluded.  Held,  no 
error.  Id. 

20.  The  debt  which  plaintiff  sought 
to  recover  was  a  loan  negotiated 
by  S.,  the  manager  of  the  company 
for  which  he  gave  his  own  note, 
payable  to  its  onler  and  indorsed  by 
him  in  the  name  of  the  company, 
giving  as  collateral  mortgage  bonds 
of  the  company.  Defendants  dis- 
puted the  authority  of  S.  to  make 
the  loan  and  claimed  the  debt  was 
not  that  of  the  company.  Plaintiff 
was  permitted  to  prove  entries  in 
the  books  of  the  corporation  in  re- 
lation to  the  loan.  Held,  no  error; 
that  the  evidence  was  competent 
to  show  the  company  had  the 
benefit  of  the  loan,  as  bearing  upon 
the  question  as  to  whether  it  was 
its  debt.  Id, 

21.  Plaintiff  was  permitted  to  prove, 
on  the  question  of  value,  that  the 
land  purchased,  with  extensive 
improvements  thereon,  was  after- 
wards sold  at  judicial  sale  for 
$175,000.     //f  W,  no  error.  Id. 

22.  In  an  action  against  the  directors 
of  a  corporation,  organized  under 
the  act  of  1875  (Chap.  611,  Laws 
of  1875),  providing  for  the  organ- 
ization of  certain  business  corpora- 
tions, to  recover  a  debt  of  the  cor- 
poration, on  the  ground  that  de- 
fendants had  signed  a  certificate, 
stating  that  the  capital  stock  had 
been  paid  in,  which  was  false,  a 
report  was  offered  in  evidence  by 
plaintiff,  which  was  signed  by  the 
commissioners,  to  whom  a  license 
to  open  books  for  subscription  to 
the  capital  was  issued,  which 
stated  that  the  books  w^ere  opened 
for  subscriptions  to  the  stock  ;  that 
certain  persons  subscribed,  each 
one  at  the  time  paying  in  cash  ten 
per  cent  of  the  par  value   of  each 
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share  so  subscribed  for ;  that  at 
least  one-half  of  the  stock  was 
subscribed  in  accordance  with  the 
statute,  and  that  a  meeting  was 
•  then  called,  by-laws  made  and 
directors  of  tlie  company  elected. 
Defendants  were  two  of  those  com- 
missioners. Objection  was  made 
to  so  much  of  this  report  as  related 
to  the  action  of  the  comuiission  ; 
this  was  overruled.  It  afterwards 
appeared,  but  had  not  then  been 
shown,  that  ten  per  cent  of  the 
subscription  had  been  paid  in  cash. 
Held,  that  tlie  reception  of  the 
evidence  was  not  error ;  that  the 
report  was  part  of  the  statutory 
proceeding  to  complete  the  organ- 
ization of  the  company  and  was 
competent.     Hatch  v.  Attnll.  383 

23.  Defendants  offered  to  show  that 
the  certificate  in  question  was 
filed  in  consequence  of  a  sugges- 
tion of  F.,  one  of  the  origmal 
plaintiffs,  that  one  should  be  made 
and  filed,  for  the  purpose  of  re- 
lieving defendant  A.  from  liability 
under  the  statute,  which  provides, 
that  the  stockholdera  shall  be 
severally  individually  lialjle  to  the 
creditors  of  the  company  to  an 
amount  equal  to  that  or  stock  held 
by  them  respectively,  for  all  debts 
and  contracts  of  such  company, 
until  the  whole  amount  of  the  capi- 
tal stock  has  been  paid  in  and  a 
certificate  thereof  been  made  and 
recorded.  (§37.)  The  certificate 
filed  made  no  reference  to  the  prop- 
erty ;  this  evidence  was  objected 
to  and  excluded.  Held,  no  error  ; 
that  it  did  not  tend  to  show 
acquiescence  of  F.,  in  the  truth 
of  the  certificate  ;  nor  could  it  be 
inferred  from  it,  that  a  false  cer- 
tificate was  within  his  contempla- 
tion, but  rather,  that  the  requisite 
statutory  certificate  should  be 
made.  Id. 

24.  In  an  action  to  recover  damages 
for  personal  injuries  sustained  by 
plaintiff,  in  being  thrown  from  a 
loaded  wagon,  the  hind  wheel  of 
which  ran  into  a  hole  at  a  crossing 
on  defendant's  road,  which  the 
complaint  alleged  was  caused  by 
its  negligence;  defendant  claimed 
that  a  defect  in  the  wagon  Ciiused, 
or  contributed,  to  the  injury.  It 
attempted  to  show  that,  in  conse- 
quence of  the  alleged  defect,    in 


turning  the  wagon  with  a  load 
upon  it  the  next  day  after  tho 
accident  it  came  near  upsetting; 
this  was  excluded.  Held,  error. 
Hayt  v.  N.  Y.,  L.  E.  &  TT.  R.  R. 
Go.  899 

25.  The  opinion  of  a  witness  upon 
the  precise  question  the  jury  is  to 
determine,  is  only  competent  when 
from  the  nature  of  the  case  the 
facts  cannot  be  stated  or  described 
to  the  jury  in  such  manner  as  to 
enable  them  to  form  an  accurate 
judgment  thereon,  and  no  better 
evidence  than  such  opinions  is 
attainable.  Van  Wyeklen  v.  City 
of   Brooklyn.  424 

26.  To  render  the  opinions  of  wit* 
nesses  competent  as  evidence  the 
subject  must  be  one  of  science  or 
skill,  or  one  of  which  observation 
and  experience  has  given  opportu- 
nity and  means  of  knowledge, 
which  exist  in  reasons  rather  than 
descriptive  facts,  and,  therefore, 
cannot  be  intelligently  communi- 
cated to  others,  not  familiar  with 
the  subject,  so  as  to  possess  them 
with  a  full   understanding  of  it. 

Id, 

27.  Such  testimony  cannot  be  resorted 
to,  therefore,  where  the  facts  can 
be  placed  before  a  jury,  and  they 
are  of  such  a  nature  that  jurors 
generally  are  as  competent  to  form 
an  opinion  in  reference  to  them  as 
witnesses.  Id, 

28.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
causecl  by  negligence  or  wrongful 
acts  of  the  defendant,  expert  tes- 
timony, to  be  competent,  must  be 
based  on  evidence  m  the  case,  and 
confined  to  the  causes  of  the  in- 
jury complained  of.  Id, 

29.  In  an  action  to  recover  damages  for 
alleged  diversion  of  the  waters  of 
Spring  creek  which  furnished  water 
power  for  plaintiff's  mill,  the  claim 
of  plaintiff  was  that  the  water  was 
drained  from  the  creek  by  certain 
driven  wells  put  down  by  defend- 
ant^onCits'lands  near  the  creek,  and 
from  which  it  pumped  water  for 
the  citjr  supply.  Defendant  called 
as  a  witness  one  A.,  who  was  con- 
ceded to  be  an  expert  and  who 
constmcted  the  wells  in  question* 
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He  described  the  manner  of  their 
construction,  and  stated  that  they 
drew  water  from  a  depth  below 
the  surface  ranging  from  thirty- 
five  to  sixty  feet.  The  depth  of 
the  wells  varied,  for  the  purpose 
of  getting  the  benefit  of  the  water 
m  different  water-bearing  stmt  a. 
He  was  then  asked  :  "  Was  it  pos- 
sible for  you  to  take  in  those  pipes 
any  water  out  of  Spring  creek  ?  " 
This  was  objected  to  as  "opinion- 
ative,"  and  excluded.  Held  (Fol- 
LETT,  Ch.  J.,  Potter  and  Haight, 
JJ.,  dissenting),  no  error.  Id. 

80.  It  seems  that  after  a  party  ihas 
declined  to  produce  books  and 
papers  duly  called  for  by  the  op- 
posite party,  thus  compelling  the 
latter  to  resort  to  secondary  evi- 
dence of  their  contents,  he  will  not 
be  permitted  to  introduce  them  in 
evidence  in  his  own  behalf,  to  meet 
such  secondary  evidence  or  to  give 
oral  evidence  for  that  purpose. 
Mather  v.  E.  M.  Co.  629 

81.  For  the  purpose  of  discrediting 
a  witness  who  has  given  material 
testimony  in  favor  of  the  party 
calling  hmi,  the  opposite  side  may, 
on   cross-examination,   sliow   that 

"the  witness  has  been  convicted  of 
a  crime,  and  of  what  crime,  and 
the  witness  may  be  compelled  to 
answer.  (Penal  Code,  §  714.) 
Spiegel  v.  Hays.  660 

82.  Where,  in  an  action  to  recover  an 
alleged  agreed  compensation  for 
services,  the  fact  of  the  agreement 
is  in  issue,  evidence  on  the  part  of 
defendant  of  the  value  of  such  ser- 
vices is  competent  as  bearing  upon 
the  issue,     linbino  v.  Scott.       662 

88.  In  an  action  for  the  alleged  con- 
version of  certain  goods  plaintiff 
claimed  under  a  chattel  mortgage 
from  T.,  the  former  owner.  De- 
fendant took  possession  under  a 
subsequent  bill  of  sale  from  T., 
the  stipulated  purcliase-price  hav- 
ing, in  pursuance  of  the  contract 
of  sale,  been  credited  upon  an  in- 
debtedness of  T.  Plaintiff's  mort- 
fage  had  not,  at  the  time,  been 
led,  and  defendant  had  no  know- 
ledge or  notice  thereof.  Defend- 
ant offered  to  prove  that  the  mort- 
gage was   fraudulent,  which,  on 


objection,  was   excluded.      Held, 
error.     Button  v.  Hathbone.        666 

Ill   action   to  enforce   niechan- 

tcs  lien  for  inateHaU  furnished  in 
erecting  a  building  an  defendants 
land  it  appeared  that  defendant  had 
j>aid  tJie  contractor  in  full  before  the 
lien  loas  filed.  Plaintiff  gaee  evidence 
tending  to  shote  that  defeudunfH  /#t/^ 
band  acted  as  Jier  agent  and  made  the 
last  payment  by  couuMon  icith  the  con- 
tractor  and  in  violation  of  an  express 
agreement.  Defendant  called  her  hvs- 
band  as  a  icitne^  to  di»prow  t-he  al- 
U'ged  agency,  his  testimony  tecu  objected 
to  and  excluded.    Held,  error. 

See  Bope  v.  Hess,  {Mem.).  668 


EXCEPTION. 

When  exertion  not  sufficiently 

definite  to  present  queMionfor  reoiefo. 
See  Bead  v.  Nichols.  234 


EXPERTS. 

1.  In  an  action  to  recover  damages 
for  personal  injuries  alleged  to 
have  been  received  by  defend- 
ant's negligence.  L.,  a  medi- 
cal witness  called  for  plain- 
tiff, was  permitted  to  testify, 
under  objection  and  exception,  to 
his  opinion  as  to  tlie  result  of  the 
disease  in  the  natural  and  ordin- 
ary course,  to  wit,  that  the  plain- 
tiff would  never  be.  any  better  and 
never  be  able  to  straighten  hia 
limbs.  Held,  no  error.  AUterti  v. 
^\'   r.,  L.  E.  &  W.  R.  R.  Co.      78 

2.  The  witness  was  then  asked  to 
state  the  leng^th  of  time  plaintiff 
might  live  in  the  natural  and 
ordinary  course  of  events.  Upon 
objection  the  court  decided  that 
the  witness  might  answer  if  he 
could  speak  with  reasonable  cer- 
tainty. He  replied  he  could  only 
give"  the  probability  from  the 
history  of  similar  cases,  and  this 
he  was  permitted  to  do  under 
objection  and  exception.  Held,  no 
error.  /r'. 

3.  To  render  the  opinions  of  wit- 
nesses competent  as  evidence  the 
subject  must  be  one  of  science  or 
skill,  or  one  of  wliich  observation 
and    experience    have  given    op. 


portunity  and  mcims  of 
edge,  which  exist  in  reasor 
than  descriptive  facts,  and 
fore,  cannot  be  intelligent 
municated  to  others,  not 
with  the  subject,  so  as  to 
them  with  a  full  understai 
It.  Van  Wycklen  v.  City  o 
lyn. 

4.  Such  testimony  cannot 
sortcHl  to,  therefore.  wh< 
facts  can  be  placed  before 
and  they  are  of  such  anati 
jurors  generally  are  as  (^or 
to  form  an  opinion  in  refei 
them  as  witnesses. 

5.  In  an  action  to  recover  d; 
for  inhiries  alleged  to  hav 
caused  by  neglia:ence  or  wii 
acts  of  the  defendant,  exp 
timony,  to  be  competent,  n 
based  on  evidence  in  the  ca 
confined  to  the  causes  of  the 
comphu'ned  of. 

6.  In  an  action  to  recover  dj 
for  alleged  diversion  of  the 
of  Spring  creek  which  fui 
water  i)ower  for  plaintiff* 
the  claim  of  plaintiff  wa 
the  water  was  drained  fn 
creek  by  certain  driven  we 
down  by  defendant  on  its 
near  the  creek,  and  from  w 

£umpe<l  water  for  the  city  s 
defendant  called  as  a  witnei 
A.,  who  was  conc(Hled  to 
expert,  and  who  constructc 
Wells  in  question.     He  de.«i 
the  manner  of  their  cfmstni 
and  stated   that  thev  drew 
from  a  depth  below  the  si 
ranging  from  thirty-five  to 
feet.      The    depth  'of    the 
varied,  for  the  purpose  of  gi 
the  benefit    of   the   water    i 
erent   water-bearing    strata. 
was  then  asked  :    "  Was    i1 
Bible  for  you  to  take  in  those 
an V  water  out  of  Spring  cr 
This  was  objected  to  ns  •'op 
ative,"  and  excluded.    JHd 
LETT,  C:h.  J.,  PoTTKU  and  Ha 
JJ.,  dissenting),  no  error. 

FACTOH. 

In  an  action  by  the  owner  of  ^i 
delivered  to  aconunision  mer 
"for  sale,  against  the  hitter. 
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finding  U.  in  possession  loasod  the 
same  to  him  at  a  newly  appraised 
rent.  The  agent  knew  of  the  re- 
lations between  plaintiff  and  H. 
H.  brought  this  action  to  have  the 
lease  to  li.  declared  to  be  for  his 
benefit  and  held  as  security  for  the 
payment  of  the  contract  price  on 
the  sjile  by  him  of  the  original 
lease.  Held,  that  no  such  con- 
fidential or  fiduciary  relations  ex- 
isted between  the  j)laintiff  and  H. 
as  would  require  tlie  latter  to  as- 
sign his  lease  to  the  former ;  tliat 
the  relation  created  between  them 
by  their  contract  was  not  that  of 
landlord  and  tenant,  or  of  truste(v 
and  cestui  que  fruttt,  but  a  relation 
analogous  to  that  of  vendor  and 
vendee;  and  that  therefor  the  action 
was  not  maintainable.  IlibfHtrd  v. 
liiimsdelL  38 


FINDINGS  OF  LAW  AND  FACT. 

A  reversiil  of  a  judgment  will  not 
be  granted  because  a  finding  of 
fact  is  witliout  evidence  to  support 
it,  unless  it  is  a  material  fact  and 
to  some  extent  at  least  gives  sup- 
port to  the  judgment  rendered. 
WHrturre  v.  Bruce.  319 


FOKEOLOSUKE. 

1.  Plaintiff  indorsed  certain  promis- 
sory notes  for  the  acconunodation 
of  the  maker,  which  were  dis- 
counted by  defendant,  certain  rail- 
road bonds  being  pledged  as  col- 
lateral. Before  the  maturity  of 
the  notes,  plaintiff  consented  that 
other  first  mortgage  railroad  bonds 
might  be  substituted  for  those 
pledged.  The  notes  were  trans- 
fen-ed  by  defendant,  and  were 
taken  up  by  him  upon  the  promise 
of  plaintilT  to  give  his  own  notes 
therefor;  he  having  failed  so  to 
do,  defendant  brought  suit  upon 
the  promise,  PlaintilT  set  up  as  a 
defense  therein  a  misap])ropriation 
of  the  bonds  pledged,  ba.s(»d  upon 
the  fact  that  defemlaiit  accejitcd  in 
lieu  thereof  second  instead  of  first 
mortgage  bonds  as  agreed.  This 
defense  was  ruled  out  on  the  ob- 
jection of  defendant,  and  he  re- 
covered judt,  ..cnt.  In  this  action, 
brought   to   recover  damages  for 


the  misjippropriation,  held,  that 
the  former  judgment  was  not  a 
bar,  as  the  cause  of  action  here  was 
unavailable  as  a  defense  in  the 
former  action,  and  was  not  pleaded 
or  presented  as  a  counter-claim. 
I)e  Gntaf  v.  WycAoff.  1 

2.  If  seems,  a  judgment  in  a  fore- 
closure suit  under  the  Cwle  of 
Procedure  (^  123,  as  amended  in 
1856  and  18()2)  is  elTw:tual  to  bar 
the  right  of  redemption  of  a 
gnintee  not  made  a  party,  whose 
deed  was  subsetpient  to  tlie  mort- 
gage and  prior  to  the  commence- 
ment of  the  foreclosure  suit,  but 
was  not  recorded  until  after  the 
filing  of  lU])endens;  at  least  where 
the  j)laintiff  in  such  action  had  no 
actual  notice  at  the  time  of  its 
commer '».ement  of  the  unrecorded 
deed.  Kurnheedt  v.  U.  B.  R  Inf((i- 
tution,  358 

3.  It  was  contemplated  by  the  pro- 
visions of  the  Cocle  of  Procedure  in 
reference  to  filing  Uitpendetot{^  132; 
st»e,  also.C^txle  of  Civ.  Pro.  g§  1670. 
1671),  that  those,  whose  convey- 
ances or  incumbrances  appear  by 
the  roconl.  should  be  made  par- 
ties in  order  to  charge  with  the 
result  of  the  action,  those  holding 
under  or  through  them  not  made 
l)arties,  whose  interests  do  not  so 
appeiir  at  the  time  of  such  filing. 

Id. 

4.  While,  wiiere  the  mortgagor  has 
(conveyed  his  interest,  he  is  not  a 
ne(;essary  party  to  the  foret^losure; 
if  he  is  *  not  made  a  party,  it  is 
necessary  to  make  one  deriving 
title  or  interest  from  him,  subse- 
quent to  the  mortgage,  a  party  in 
order  to  bar  his  right  of  redemp- 
tion. Id. 

5.  For  the  purpos<^?.  therefore,  of 
charging  subsequent  grantees  or 
incumbrancers  not  ma<le  parties, 
the  fac-t  that  the  mortgagor  has 
conveyed  the  property  does  not 
obviate  the  necessity  of  serving 
the  summons  and  ccnnplaiut  upon 
him.  and  charging  him  by  the 
decree.  "     Id. 

6.  In  an  action  to  foreclose  a  mort- 
gage, brought  under  the  Code  of 
Procedure,  the  mortgagor  was 
made  a  party,  but  was  not  served 


^ith  tlie  summons  and  C( 
*S.,  a  defendant,  who  \va 
appeared  and  answered 
up  and  proving  a  co 
from  the  mortgagor  of  li 
of  redemption,  execute 
the  commencement  of 
<;losure    suit,    but    not 

and  of  which  it  did  not  ai 
plamtiff  therein  had  noti 
time  said  action  was  con 
o.  at  that  time   was  mai 
wife  was  not  made  a   pj 
an  action  by  a  purchasir 
wlio  claimed  title  under  i 
«ale  under  judgment   in 
Closure  suit,   to  recover 
purchase-money  paid.  heM 
the   mortgagor   was    not 
the  right  of  dower  of  th( 
o.  was   not   cut    off  by   t 
closure;    that   the    fact    1 
husband    was  a   party  d 
<lid   not   operate   to   bar. 
Iier    right   of   redemptioi 
therefore,  the  vendor  was 
to  convey  a  market^ible  t 
Irom   reasfmable  doubt  v 
contemplation  of  the  par 
to  b(»  conveyed  in  peforni 
the  contract;    and    that 
was  entitled  to  recover. 

.  By  virtue  of  a  mut  ual  ac 
between   A.,  B..  and   (' 
parts  of  the  same  tran&i(' 
conveyed  to  B.  certain  la 
latter  giving  back  a  riior 
^'("rr  jvnf   ..f  i],,,  jnirrha 
Ji.ciinv*yt*d  u  puvihm  fif  t 
Wltheovr-nant  of  ,,uM.t  t.^w 
to  L.  who  paid  till'  \n\rr\M 
ni    iik^h.     This  .u;is    \m] 
and  wuw  pjirl  of  eIiim-jsIi  i 
tnmU^  to  A.,   mil    hv  exJ 
releji!^>  uf   tbrit    \n>rX\m    f 
nirirlgii^r,^      (^    liniiifdiarr 
jntopiiKS4.?isi<^nof  Mm-  port! 
e«l  lohriijj„iiltjuvsi(it^ij|.,.! 
and  tli<Ti-,ifti  r  tn  rri|ji,.d  \\ 
not   ivconi  |]is  dt'c^l  iiriht' 
nntrl  Mfrrr  Ww  Mhnii^nirr  i 
^Tt\\  assJirnijicijTs  Hif-rnjf  i 
conlefl   but    hvUnv   \hvvv 
of  the  :i?vHi;,aMiifiii  to  \\\\\\n\ 
an    MC'tinn    U\   f.jnrlosr   lb 
gagiS  luid  (Forj.KTi,   Cb 
\  AN.V,    ,1,    ilrsHcni  hitf)     \u 
portion    wiis   sold     frif    Tr 
ntortgjigf-  \\vUm'  ils  rMniil 
vsm  never  in  vtwViw  incbidc- 
m  orsubpithd  totbr  licnl 
and  thai,  tbi'n»fore.  Nir  w 
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deed.  ITehf,  that  plaintiff  was  not 
entitled  to  judgment;  that  8.  ac- 
quired by  his  deed  from  II.  not 
only  his  title,  but.  through  the 
foreclosure  proceedings,  the  title 
of  the  mortgagor;  that  S.  was  en- 
titled to  the  protection  given  by 
tho  recording  act  against  the  prior 
unrecortled  deed  oi  plaintiff,  and 
this,  without  regard  to  the  ques- 
tion whether  H.  had  or  had  not 
notice  of  plaintiff's  deed;  also  that 
plaintiff  was  bound  by  the  judg- 
ment in  the  foreclosure  suit  the 
sjime  as  if  he  had  been  a  party 
thereto.  (Code  Pro.  g  132.)  ^at- 
tery  v.  Schiranneckv.  543 

10.  It  appeared  that  the  attorneys 
for  II.  ni  the  foreclosure  suit,  and 
who  had  made  the  loan  to  the 
mortgagor,  were  informed  of  her 
deed  before  the  foreclosure.  This 
knowledge  was  not  acquired  in 
any  matter  or  prm-ei'dings  relating 
to  the  making  of  the  loan  or  the 
foreclosure  of  the  mortgage,  or 
while  engaged  in  the  transaction 
of  any  business  for  II.  Held,  that 
plaintiff  was  not  charged  with 
notice  of  said  deed.  Id. 


FORMER  ADJUDICATION. 

When  party  purcJtaMug  pro]}- 

erty  i)emknte  lite,  mth  knowledge  of 
plaintiff's  diiim,  ^nind  by  judgment 

See  Hocey  v.  KUiott.  124 


When  not  a  bar. 

See  Thammn  \.  Sandern. 


252 


When  judgment   in  art  ion    on 

lease  (igai nut  mend>ersof  a  firm,  lesseea, 
does  not  relieve  one  ofdefind/ints  from 
liability  for  fraud. 

Sef  y.r.  L.  T.  Co.  V.  Ch/Apman.  288 

When  mf(  of  otrner  of  equity  of 

redemption,  not  nuide  a  party  to  fore- 
closure suit  not  bound  by  judgment 
tJverein  * 

See  Kursheedt  v.  U.  T).  8.  Institu- 
tion. 358 

When  otrner  of  equity  of  re- 
demption whose  dred  is  not  recorded, 
hound  byjudgnunt  in  forerwsure  suit. 

Sie  S lattery  v.  Schwa nnerke.       543 

FRAUD. 

1,  In  1872,  one  W.  recovered  a  judg- 
ment in  South  Carolina  against  the 


plaintiff  in  this  action  of  which 
the  defendant  herein  was  beneficial 
owner,  althougli  he  had  not  the 
legal  title.  In  August  following, 
W.  brought  an  action  in  this  state 
upon  the  judgment.  Plaintiff,  by 
his  answer  therein,  alleged  that  no 
process  was  served  upon  him  in  the 
South  Carolina  action,  and  that  he 
neither  appeared  nor  authorized 
an  appearance  in  his  behalf.  Under 
a  compromise  agreement  plaintiff 
paid  defendant  $500  and  the  latter 
gave  his  bond,  conditioned  to  in- 
demnify and  save  plaintiff  harmless 
against  all  claims  set  forth  in  the 
complaint  in  that  action  and 
against  all  costs  and  damages 
plaintiff  may  be  compelled  to  pay, 
by  reason  of  said  action,  or  the 
cfaims  upon  which  the  same  is 
based.  The  legal  title  to  the 
South  Carolina  judgment  was 
afterward  assigned  to  defendant, 
who  brought  an  action  upon  it 
against  plaintiff,  alleging  tliat  he 
was  induced  to  compromise  with 
l^im  by  fraud.  Plaintiff  answered^ 
and  the  complaint  was  dismisseti,. 
because  of  the  omission  of  de- 
fendant to  tender  back  the  $500. 
This  action  was  brought  upon  de- 
fendant's bond,  to  recover  the  costs 
and  expenses  incurred  by  the  plain- 
tiff in  excess  of  those  recovered  in 
the  action.  Defendant  set  up  as  a 
counter-claim  that  he  compromised 
with  plaintiff,  relying  upon  the 
truth  of  his  allegations  in  his  an- 
swer in  the  suit  brought  by  W.  in 
this  state,  and  otherwi.se  made  by 
him;  that  .such  allegations  and 
representations  were  false  and 
fraudulent,  and  asked  to  recover 
the  damages  sustained  by  reason 
of  the  fniud.  Held,  that'  defend- 
ant's liability  upon  his  bond  was 
not  limited  to  such  costs  and  dam- 
ages as  plaintiff  should  incur  in  the 
prosecution  of  the  claim  against  him 
by  W.,  but  included  such  as  should 
arise  from  the  prost»cution  of  it  by 
any  other  party  having  title  to  it; 
that  the  answer  set  up  a  pi*oper 
counter-claim;  that  as  the  counter- 
claim seeks  not  to  rescind  the 
compromise,  but  simply  to  re- 
cover damages,  because  of  the 
alleged  fraud,  no  restoration  of  the 
lj;5(X)  so  received  by  plaintiff  from 
defendant  upon  the  compromise 
wjis  essential,  but  it  might  be  re- 
tained   by  him    and    taken  into 
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consideration  on  tlie  Question  of 
damages.  Thmiaon  v.  Sanders.  252 

2.  In  an  action  to  recover  damages 
for  an  alleged  fraud  the  complamt 
set  forth  in  substance  that  defend- 
ant was  a  member  of  a  firm  to 
whom  plaintiff  had  rented  certain 
premises  under  a  lease,  which  per- 
mitted it,  on  default  in  payment 
of  the  rent,  to  enter  and  dispossess 
the  lessees  and  to  demise  the 
premises  to  others;  that  the  lessees 
failed  to  pay  the  rent  dm  •.  that 
plaintiff  had  an  opportunity  to 
lease  the  premises  to  a  responsible 
party,  and  that  it  was  induceil  by 
representations  made  by  defendant, 
which  were  to  his  knowledge  false, 
to  allow  the  lessees  to  remain  in 
possession,  to  refrain  from  re-en- 
tering and  to  refuse  to  lease  to 
such  other  persons,  and  in  conse- 
quence, the  lessees  being  insolvent, 
plaintiff  lost  the  rent.  The  com- 
plaint was  dismissed  upon  the 
pleadings.  Held,  error;  that  the 
allegations  of  the  complaint  wqre 
sufficient  to  justify  the  conclusion 
that,  but  for  the  representations 
complained  of,  plaintiff  would 
have  availed  itseli  of  its  right  to 
re-enter,  and  that  subsequent  occu- 
pation by  the  lessees  and  the 
additional  obligation  to  pay  rent 
thereafter  accruing,  was  permitted 
onwthe  faith  of  the  false  represen- 
tations. N.  Y.  L.  I.  Co.  V. 
C  hap  f nan.  288 

8.  The  question  of  intention  is  in- 
volved in  all  cases  of  fniud,  founded 
upon  alleged  false  representations, 
in  so  far  that  the  maintenance  of  the 
action  is  dependent  upon  the  influ- 
ence of  the  deceit  upon  the  party 
claiming  to  have  been  damnifiect; 
his  purpose  must  have  been  gov- 
erned by  the  deceit,  to  his  preju- 
dice to  afford  a  remeily.  if/. 

4. The  complaint  also  alleged  fhat  on 
the  first  of  January,  after  the  com- 
mencement of  the  term,  the  lessees 
sublet  the  premises  and  that  plain- 
tiff accepted  from  them  the  ten- 
ancy so  created  for  the  residue  of 
the  term.  Held,  that  by  taking  the 
benefit  of  the  subtenancy  plaintiff 
relinquished  whatever  claim  it 
might  otherwise  have  had  against 
the  lesse<»s  accruing  thereafter; 
but  it   did  not  relieve    defendant 


from  any  damages  plaintiff  had 
sustained  before  that  date  by 
reason  of  the  alleged  fraud.       Id, 

5.  The  doctrine  that  any  act  in 
affirmance  of  a  contract,  after  dis- 
covery of  fraud,  defeats  the  right 
of  rescission  is  not  necessarily 
applicable  to  an  action  for  dam- 
ages founded  on  the  fraud.        Id. 

6.  The  complaint  also  alleged  that 
in  an  action  upon  the  lease  plain- 
tiff had  recovered  a  judgment 
against  the  lessees  for  the  unpaid 
rent,  and  that  an  execution  issued 
thereon  was  returned  unsatisfied. 
Held,  that  such  recovery  did  not 
relieve  defendant  from  liability 
upon  the  charge  of  fraud,  as  such 
liability  was  his  only,  distinct  from 
and  collateral  to  that  of  the  firm, 
and  the  remedy  against  him  was 
concurrent  with  that  against  the 
firm.  Id. 

7.  It  is  essential  to  the  maintenance 
of  an  action  for  fraud  to  show 
that  damages  resulted  from  it  as 
the  proximate  cause,  but  it  is  not 
necessary  to  show  that  the  person 
guilty  of  the  fraud  derived  any 
benefit  from  it.  la. 

8.  Plaintiff  brought  an  action  to  re- 
cover damages  sustained  through 
alleged  fraudulent  representations 
of  defendant,  inducing  the  pur- 
chase by  her  of  certain  stock. 
Plaintiff's  evidence  tended  to  show 
that  the  stock  was  worthless,  and 
it  was  tendered  back  on  the  trial; 
one  of  the  defendant's  witnesses 
however  testified  to  facts  show- 
ing that  it  had  some  value.  The 
trial  judge  after  instructing  the 
jury  as  to  the  particular  facts 
necessary  to  establish  defendant's 
liability,  further  instructed  them, 
that  if  such  facts  wei*e  establishe(l 
to  their  stiti-sfaction,  plaintiff  was 
entitled  to  a  verdict  for  the  amount 
paid  by  her  for  the  stock  to  which 
the  jury  might  add  interest  "by 
way  of  damages."  Defendant's 
counsel  excepted  in  these  words : 
**  I  except  to  the  instruction,  that 
if  the  plaintiff  is  entitled  to  recover, 
she  is  entitle<l  to  recover  the 
amount  paid  by  her  on  the  pur- 
chase of  the  stock  whether  that 
purchase  be  intended  to  include 
or  exclude   interest  "     Held,   that 
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the  ch&rgc  was  erroneous,  and  tliat 
defendant's  excei)tiou  thereto  was 
sufficient;  that  it  was  not  necessary 
to  specifically  reciuest  the  court  to 
reconsider  its  decision  and  submit 
the  question  of  damages  to  the 
jury;  that  plaintiff  was  entitled  to 
recover  the  diff entice  between  the 
value  of  the  stock  as  it  was,  and 
the  value  tis  it  would  have  been 
had  the  representations  been  true; 
lind  that  the  question  as  to  the 
actual  value  of  the  stock  was  one, 
which  in  the  absence  of  any 
waiver,  defendant  was  entitled 
to  have  determined  by  the  jury. 
Vat'l  V.  Iti'yuohU.  297 

9.  Also,  that  defendant's  liability  was 
not  affected  by  the  tender  on  trial, 
as  the  action' was  not  one  which 
permitted  plaintiff  to  return  the 
stot^k.  Hf. 

10.  Tt  fu'nns,  a  person  induced,  by^ 
fraudulent  repivsentations,  to  pur- 
chase property  has  three  remedies. 
He  may,  upon  discovery  of  the 
fraud,  rescind  the  contract  abso- 
lutely and  sue  in  an  action  at  law 
to  recover  the  consideration  parted 
with  upon  the  fraudulent  contract: 
but  he  must  first  restore,  or  offer 
to  restore,  to  the  party  sued,  what- 
ever he  has  received  by  virtue  of 
the  contract.  lie  may  bring  an 
action  in  equity  to  rescind  the 
contract  and  as  such  action  is  not 
founded  upon  a  rescission,  but  to 
obtain  one,  it  is  sufficient  for  the 
plaintiff  to  offer  in  his  complaint 
to  return  what  he  has  received 
and  make  a  tender  of  it  on  the 
trial.  He  may  retain  what  he  has 
received  and  bring  an  action  at 
law  to  recover  the  damages  sus- 
tained, the  measure  of  which  is 
the  difference  between  the  value 
of  the  article  sold  and  what  it 
would  be  if  as  represented.       Id. 

11.  Wlien  a  bank  luvs  been  induced 
to  certify  a  check  by  fraudulent 
representations  on  the  part  of  the 
drawer,  and  the  check  has  been 
transferred  without  indorsement, 
an  action  is  not  maintainable  on 
its  part  to  recover  j>ossession  of 
the  check.  G.  T.  Ji/r.  v.  />V«r/- 
ha?n.  349 

12.  The  cashier  of  the  appellant  was 
induced   by  the  false  representa- 


tions of  B.  to  cash  a  draft  drawn 
by  him,  place  the  proceeds  to  his 
credit  and  certify  the  clieck  of  B., 
payable  to  his  own  order.  B. 
presented  the  certified  check,  un- 
indors(id,  to  respondents,  who 
cashed  the  same.  While  they 
held  the  check  unindorsed  the  ap 
pellant  notified  them  of  the  fraud 
and  demanded  its  return,  and, 
they^  refusing,  commenced  an 
action  to  recover  its  possession. 
The  respondents  subsequently  ob 
tained  the  indorsement  of  B.,  and 
payment  having  been  refused, 
brought  an  action  to  recover  the 
amount.  IMd,  that  neither  action 
was  maintainable.  Id, 


FHAUDULENT  CONVEY AXCES. 

1.  In  such  an  action  the  complaint 
alle^e<l  that  the  assignment  was 
made  with  intent  to  defraud;  this 
was  put  in  issue  by  the  answer. 
It  appeared  that  the*  firm  was  en- 
gaged in  business  in  New  York, 
having  a  branch  house  in  Brazil; 
it  was  composed  of  three  partners, 
two  of  whom  resided  in  New  York, 
the  other  in  Brazil.  B.,  one  of  the 
New  York  partners,  executed  tho 
assignment;  J.,  the  other,  testified 
that  shortly  before  its  execution, 
B.  told  him  that  if  they  did  not 
get  remittances  from  Brazil  they 
would  have  to  make  an  assign- 
ment; the  witness  answered:  "If 
we  must  do  it,  then  we  must;" 
also,  that  he  did  not  remember 
any  other  conversation  with  B.  in 
reference  to  the  assignment,  but 
would  not  swear  there  was  none. 
Plaintiff  also,  after  proving  by  the 
assigne(i  that  he  sjiw  a  cable  from 
W.,  the  Brazilian  partner,  dated 
before  the  assignment,  assenting 
to  it  without  qualification,  put  in 
evidence  a  letter  from  W.  to  the 
assignee,  to  the  effect  that  he  con- 
firmed by  ciilAe  the  assignment  of 
the  assets  of  the  New  York  firm 
only,  it  being  out  of  his  pow'er  to 
do  more,  as  under  Brazilian  law  it 
was  necessary  to  settle  claims 
there  before  remittance  of  any 
moneys  abroad.  It  also  appeared, 
and  the  trial  court  found,  that  W., 
after  converting  the  assets  in 
Brazil  into  money  and  paying 
local  claims,  remitted  the  balance 
to  the  assignee.    The  referee  also 
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found  that  J.  never  objected  to  or 
questioned  the  assignment  either 
before  or  after  the  execution.  The 
assignee  and  one  of  the  assignors 
called  as  witnesses  for  the  plain- 
tiff, both  testified  that  the  assign- 
ment was  made  in  good  faith,  and 
there  was  no  evidence  to  the  con- 
trary. At  the  close  of  the  evi- 
dence the  defendant's  counsel  re- 
quested the  court  to  find  the  issue 
of  fact  in  their  favor;  it  refused, 
to  which  defendants  excepted. 
The  court  found  that  the  assign- 
ment was  made  without  the 
authority  or  assent  of  J.  and  W., 
to  which  finding  the  defendants 
excepted.  The  court  found  as 
conclusion  of  law  that  the  assign- 
ment was  fraudulent  and  void  as 
against  plaintiffs.  Held,  that  the 
findings  were  erroneous;  and  that 
the  refusal  to  find  and  the  finding 
of  fact,  there  being  no  evidence  to 
sustain  it  were,  under  the  excep- 
tions, reviewable  in  this  court. 
(C(Kle  C;iv.  Pro.  §§  992,  993.) 
Hooper  v.  Baillie.  413 


GRANTOR  AND  GRANTEE. 

1.  The  ground  upon  which  the  title 
of  a  grantee  ma^  be  defeated  and 
a  clafm  of  forfeiture  supported,  as 
for  breach  of  condition  subsequent, 
must  be  substantial  and  clearly 
established.    Eoner  v.  HaicUy.    502 

2.  It  seemn,  that  a  grantor  of  prop- 
erty for  a  specified  public  use,  may 
subject  the  title  to  liability  of  for- 
feiture for  breach  of  a  conilition 
expressed  in  his  deed.  Jd. 


Six  Deed. 


GUARANTY. 


1.  Plaintiffs,  who  held  certain  bonds 
as  collateral  for  a  debt  due  them 
from  M.,  received  an  inclosure  sent 
by  defendant,  who  was  a  member 
of  the  firm  of  D.  &  (Jo.,  contain- 
ing a  letter  from  M.  to  the  effect 
that  he  had  accepted  a  position  in 
the  house  of  R.  &  Co.,  and  pledging 
a  portion  of  his  salary  each  year 
imtil  the  debt  was  paid;  also  ask- 
ing that  *'  with  this  assunmce  and 
the  letter  inclosed,   the  bonds  be 


released."  The  letter  referred  to, 
which  was  also  inclosed,  was  from 
defendant;  after  stating  tlie  em- 
ployment of  M.  by  his  firm,  the  let- 
ter contained  the  following:  "I 
will  undertake  that  the  agreement 
made  by  him  to  pay  a  certain 
amount  to  you  each  year  shall  be 
carried  out  until  the  mdebtednesa 
to  your  firm  is  liquidated."  Plain- 
tiff's accepted  the  proposition  and 
surrendered  the  bonds.  In  an 
action  upon  the  guaranty  con- 
tained in  defendant's  letter,  held, 
that  the  letters  were  to  be  taken, 
and  construed  together;  that  upon 
their  face  it  appeared  that  defend- 
ant's promise  was  made  to  pro- 
cure the  release  of  the  bonds, 
which  it  accomplished,  and  this 
was  a  valid  consideration;  that, 
therefore,  the  requirements  of  the 
Statute  of  Frauds  were  met,  the 
promise  was  valid  and  defendant 
was  liable.     Barney  v.  Forbea.    580- 

2.  Also,  held,  that  the  guaranty  was. 
not  limited  to  the  time  M.  re- 
mained in  the  employ  of  R.  &,  Co. 

Id, 

3.  It  seems  a  written  guaranty  given 
by  a  third  person  to  a  creditor 
that  the  debtor  will  pay  a  pre* 
existing  debt,  must,  notwithstand 
ing  the  amendment  of  the  Statute 
of  Frauds  by  the  act  of  1863  (Chap. 
464,  Laws  of  1863),  expressly  or  by 
fair  implication  disclose  that  the 
promise  rests  on  a  legal  consider^ 
ation.  Id, 


HIGHWAYS. 

1.  Where  an  owner  of  a  tract  of  land 
conveys  a  portion  thereof  by  deed 
which  bounds  the  land  conveyed, 
by  a  street  described  as  laid  out 
upon  a  map,  and  provides  that  it 
shall  actually  be  laid  out  of  a  given 
width  within  a  given  time,  the  pre- 
sumption is,  the  couveyancre  carries 
the  fee  to  the  center  of  the  street. 
In  re  lAidne.  213 

2.  As  between  grantor  and  grantee 
a  street  is  created  where  land  clear- 
ly defined  as  to  extent  and  location 
is  devoted  to  that  end  by  the 
grant,  although  it  is  not  then  in 
condition  to  be  used  as  a  street. 

Id. 
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8.  In  such  case  it  may  with  propriety 
be  referred  to  in  the  deed  as  an  in- 
tended street :  the  reference  being 
to  pliysical  condition,  not  to  title. 

Id. 

4.  Plaintiff,  in  1848,  conveyed  to  the 
town  of  Yonkers  a  tract  of  land  in 
the  village  of  Yonkers  ;  by  the 
terms  of  his  deed  the  conveyance 
was  upon  the  condition  that  a  cer- 
tain portion  of  siiid  land  should 
thereafter  be  and  remain  a  part  of 
a  street  named,  and  never  be  used 
for  any  other  purpose,  and  that 
the  residue  of  the  premises  con- 
veyed "  shall  foiever  hereafter  re- 
main public  and  open  as  a  public 
highway,  and  that  no  house,  build- 
ing or  other  erecticm  whatsoever, 
except  a  public  monument,  sliall 
ever  be  built  or  erected  or  permit- 
ted upon  the  said  land,  or  any  part 
thereof."  The  village  was  not 
then,  but  was  afterward  incorpo- 
rated, and  subsequently  w^as  incor- 
porated as  a  (dty,  and  vested  with 
the  rights  of  property  of  the  town. 
(Chap.  381,  Laws  of  1855  ;  chap. 
806,  Laws  of  1872.)  In  an  action 
of  ejectment  based  on  the  ground 
of  a  breacli  of  said  conditions,  evi- 
dence was  given  tending  to  show 
that  the  premist^s  in  question  were, 
at  the  time  of  the  conveyance, 
bounded  by  a  building,  which  was 
afterward  taken  down  and  a  new 
one  erected,  the  wall  of  which  en- 
croached about  sixteen  inches  up(m 
said  premises ;  the  location  of  the 
line  however  was  in  dispute,  and 
there  w.us  other  evidence  to  the 
effect  that  there  was  no  encroach- 
ment, and  if  any  in  fact  existed,  it 
did  not  appear  it  was  with  defend- 
ant's knowledge.  It  also  appeared 
that  an  area  on  the  south  side  of 
stiid  building  further  encroached 
about  six  feet  upon  said  premises; 
that  said  area  was  covered  by  a 
sidewalk  in  which  was  a  grating 
imd  a  door  ('overing  a  stairway, 
which,  when  open,  is  an  obstruc- 
tion, but  when  closed  is,  with  the 
grating,  flush  with  the  sidewalk. 
It  did  not  appear  that  the  door 
had,  by  being  left  open,  been  an 
obstruction.  Held,  that  while  the 
purpose  of  the  conditions  was  to 
preserve  the  use  of  the  premises 
for  a  street  or  public  highway, 
and  anything  erected  upon  them 
inconsistent  with  that  use  would 


be  a  violation  thereof,  it  could  not 
be  assumed  that  what  is  usually  or 
commonly  permitted  or  required  in 
streets  of  villages  and  cities  came 
within  the  prohibition,  and  the 
construction  of  the  area  was  not 
an  erection  ui)on  the  land  within 
the  meaning  of  the  conditions,  nor 
was  it  rendei^Kl  so  by  use.  liose  v. 
llairky.  603 

See  CoMMiKsioNEiis  OF  HrorrwAYS. 


HUSBAND  AND  WIFE. 

1.  A  husband  and  wife  agreed  to 
live  separately,  and  to"  effectuate 
that  agreement  entered  into  articles 
of  sepamtion,  through  the  medium 
of  a  trustee,  by  the  terms  of  which 
the  husband  agreed  to  pay  to  the 
tru.stee,  annually  a  sum  named, 
for  the  support  of  the  wife  during 
life,  the  same  to  be  in  full  satis- 
faction for  such  support  and  main- 
tenance and  of  all  alimony  ;  the 
wife  and  trustee  covenanted  to 
save  the  husband  harmless  from 
his  obligation  to  support  her,  and 
upon  execution  of  the  agreement 
the  parties  separated.  In  an  action 
against  the  husband,  to  recover 
a  payment  under  the  agreement, 
held  ,  that  it  was  valid  ;  that  the 
trustee  named  was  the  trustee  of 
an  express  trust,  and  the  action 
was  properly  brought  in  his  name; 
also  fu'ld  (FoLLETT,  Ch.  J.,  dissent- 
ing), that  the  agreement  was  not 
abrogated  by  a  subsequent  divorce 
of  the  parties,  at  lefist  when  no 
provision  for  alimony  was  made 
in  the  decree  of  divorce.  Clark  v. 
Fosdick.  7 

2  Where  a  husband  and  wife  united 
in  a  mortgage  of  land  owned  by 
the  former,  both  covenanting  to 
pay  the  amount  secured  thereby, 
and  the  former  died  leaving  a  will 
by  which  he  devised  the  lands  to 
his  wMfe,  liM,  that  the  wife  was 
not  prohibited  by  the  Code  of 
Civil  Procedure  (§  829),  from 
testifying  as  against  an  assignee 
of  the  mortgage  to  certain  trans- 
actions ana  agreements  between 
lier  husband  and  the  mortgagee  to 
the  effect  that  certain  accounts 
found  due  her  husband  from  the 
mortgagee  on  settlement  of  ac- 
counts between  them  should  be 


applied   as    payments    ii 
mortgage.   Uokoinb  v.  Ca 

3.  A\so,  Juki,  i\mi  her  test i 
to  what  was  said  betwcer 
band  and  the  mortgagoi 
nection  with  each  transa 
phiining  the  same,  was  vo 

4.  H.    died    seized  of    cer 
estate  and  leaving  four 
of    whom  plaintitT  is  on 
entered  into    an    agreer 
partitioning  the  land  amc 
sc^lves,    by    the    terms   e 
plaintiff  was  to  take   her 
in  a  lot  valued  at   j^20,00 
was  to  be  conveved  by  th 
to  J.,  one  of  tlieir  num 
was  to  convey  the  Siune  to 
and    her  husband   as    te 
common,    upon    payment 
Jiusband  of  |;l(),(K)6  to  a 
the  plaintiff.     J.   receive 
veyance   from    his    co-tei 
common,  and  directed  th 
ner  to  draw  a  deed,  fron 
plaintiff   and   husband,  ai 
but  the  scrivener,  by  the  i 
of    tne    husband,    'made 
deed  to  him  alone  ;  this    ' 
cuted    by  J.    without   an  i 
edge  of  the  variance  froi 
structions  and  with  the   i 
on  his  part    of    carrying 
agreement;  the    change 
discovered     by     him   or 
until  after  the  death  of 
band,  and  she  received  no  < 
ation  for  the  transfer  of  li 
est  to  him.     In  an  action 
said  deed    refonned   by   i 
plaintiff's    name     as    a 
held,  that   J.,    in  taking    I 
purposes  of  the  agreemeni 
as  trustee,  and  had  no  ai 
to  convey,  otherwise  than 
late<l ;  that  as  to  him  and  j 
there  wtus  a  mutual  mistak( 
which    entitled  her  to  tin 
sought,  as  the  portion  of  tli 
uient  requiring  him  to  cr^ 
ihe    husband    an   undivid 
was  independent    of  that 
ing   the  conveyance   to   i 
and  gave   the  brother  no 
right  or  nil  III  imty  In  c]juni;i 
or  mtMJjfv  thr  ngrn  im  tit 
vcy   to    \wr  I  Wua    [ilaintill 
liatid  occupying  fliitt  van 
Tehii\on  1o    htT,  anil,    havi 
tained  the   Loiivevaiiue  us 
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pom  ted  in  his  patterns;  tliese  he 
kept  in  his  exclusive  possi»ssion, 
and  never  made  them  public.  De- 
fendant hired  a  man  who  was  em- 
ployed b}'  plaintiff  to  repair  the 
patterns,  to  make  copies  of  them. 
I^laintiff's  pump  as  put  upon  the 
market,  does  not  coufonn  to  the 
patterns,  because  it  is  made  of 
brass  and  iron,  which  expand  un- 
equally in  the  finished  casting  and 
contract  unequally  when  cooling, 
tluring  the  process  of  casting  and 
tlierefore  the  size  of  the  patterns 
could  not  be  dis(,'overed  by  merely 
using  the  different  sections  of  the 
pump,  but  various  changes  were 
necessary  which  without  the  pat- 
terns could  only  be  ascertained  by 
experiments  involving  the  expen- 
diture of  money  and  time.  Held 
(FoLLET,  Ch.  J.,  dissenting),  that 
plaintiff  was  entitled  to  the  relief 
sought;  that  the  patterns  were  a 
secret  device  whi(;h  plaintiff  had 
not  published  by  putting  his  im- 
proved pump  on  the  market  im- 
patented,  and  which  was  his  ex- 
clusive property  until  he  aban- 
doned it  by  publication  or  it  was 
fairly  discovered  bv  another.  Tahtn' 
v.  Iloffmaii.  "  30 

WJwn  judgment  grant ing  in- 
junction pti'jk.tually  reatvaining  prost- 
etition  of  action  proj)er. 

JSee  Crane  v.  Sfc Donald.  648 


IN8UKANC:E  (FIRE). 

1.  Defendant  i>sued  a  policy  of  fire 
insurance  upon  a  building  des- 
cribed therem  as  "occupied  as  a 
morocco  factory  ;"  the  policy  con- 
taincHi  a  provision  making  it  void 
in  case  the  building  became  vacant 
or  unoccupied,  without  the  consent 
of  the  company.  The  building 
was  used  for  a  manufacturing 
business  until  about  six  months 
before  the  finj;  after  that  no  bus- 
iness was  carried  on  in  it.  All  the 
machinery  remained  on  the  prop- 
erty, but  the  building  was  closed 
an(i  locked  and  in  the  hands  of  an 
agent  for  rent.  The  agent  had  the 
key  and  made  frequent  visits  to 
the  property  to  show  it  to  persons 
who  came  to  hire  it,  and  a  watch- 
man lived  next  door ;  but  when  or 
how  often  lie  visited  the  property 
did  not  appear;  plaintiff  had  not 


visited  it  within  a  month  before 
the  fire.  ILUl,  that  the  building 
was,  at  the  time  of  the  fire,  unoc- 
cupied within  the  t^rms  of  the 
policy,  and  that,  therefore,  it  was. 
void.    Hatpin  v  "P.  Ins.  Go.       165 

2.  To  constitute  occupancy  of  a 
building  used  for  manufacturing 
puri)oses  there  must  be  some 
practical  use  or  employment  of  the 
j)roperty;  its  use  as  a  place  of 
siorage*  merely  is   not   sufficient. 

Id. 

3.  A  condition  against  non-occu- 
pancy must  be  construed  and  ap- 
plied* in  reference  to  the  subject- 
matter  ox  the  contract  and  the 
ordinary  incidents  attending  the 
use  of  the  insured  property.     Id. 

4.  An  insurer  has,  where  the  policy- 
contains  such  a  condition,  a  right 
by  the  terms  of  his  policy  to  the 
care  and  supervision  which  is  in- 
volved in  the  use  of  the  property 
contemplated  by  the  parties  at  the 
time  of  entering  into  the  contract. 

Id, 

5.  In  an  action  upon  a  policy  of  fire 
insurance,  it  appeared  that  plain- 
tiff employed  one  8.  to  procure  for 
him  $5,500  of  insurance.  S.  em- 
ployed R.  who  procured  five 
policies  of  $1,100  each,  issued  by- 
different  companies;  these  he  de- 
livered to  plaintiff.  They  were 
issued  at  different  dates,  defen- 
dant's beinc  one  of  the  last  issued. 
Subsequently  plaintiff  paid  suffi- 
cient to  pay  the  premiums  upoa 
three  of  the  policies,  with  which 
R.  paid  the  premiums  on  the  three 
policies  first  issutnl,  leaving  the 
premiums  on  defendant's  policy, 
and  one  other,  unpaid.  Iseither 
plaintiff  nor  S.  knew  which  of 
the  policies  had  been  paid  when  S. 
called  upon  plaintiff  for  the  bal- 
ance of  the  unpaid  premiums. 
This  he  declined  to  pay,  stating  he 
had  insurance  enough,  and  did 
not  want  the  policies,  and  hand(*d 
back  to  S.  two  policies;  he  took 
them  and  ordered  them  cancelled. 
R.  discovered  that  they  were  two 
of  the  policies  the  premiums  of 
which  had  been  paid;  he  reported 
to  defendant  plaintiff's  refusal  ta 
pay  and  that  he  ha4l  returned  two 
of  the   siiid  policies  by    mistake. 


These-   U.   promised  to  c 
and  hfc   requested    T     y 
authorized  by  defendant 
policies,  to  mark  off  the  o 

I'ialntiff,  on  being  aske(; 
two  policies  which  had 
paid   for,    promiswl   to   i 
and  give  them  to  H.  and 
premium   for  the   time  t 
run,  if  H.  would  deliver 
two    paid    policies.       T! 
were    destroyed   by  tire 
<Ja;yr.     The  trial  court   for 
prior  to  the  fire,  the  insiiii 
istmg  by  virtue  of  the   r 
suit    was    duly    terminat 
dirt^cted  judgment  dismi?  i 
complaint  on  the  merits 
no  error;  that  it  appean 
plaintiff's    intention    to  s  i 
the   policies  on  which  tl; 
mm    had    not    been   paid 
i-etain  the  others,  and  in    i 
over    the    two    paid    po  i 
made  a  mistake  which  th 
wouJd  rectify;  and  that  S    i 
m  doing  what  they  did  to  ;  i 
policy   in   suit  cancelled 
carried  out   his  direction' 
Wufi  V.  ^,  r.  d'  ^'.  f.ift.  ( 

6.  A  policy  of  tire  insurance    i 
oarn    and    contents,   cont   i 
condition  that  in  case  of    i 
cumbrances    upon    the    i   , 
they  must  be  represented    i 
company  in  the  applicatioi 
wise  the  policy  would  be  ^ 
also  provided  that  all  sta 
contained      in      the     api    . 
should  be  warranties  on  t 
of  the  assured.     The  apr    i 
which  was   made  by   the 
ized  agent   of    the 'insure 
tained  a  question  as  to  the     i 
of  incumbrances.    The  ans' 
"$1,()00."   It   appeared   tl 
premises,   upon    which    w     , 
buildings  insured,  were  at  t 
of  the  appliaitiou  incumb 
Jiortgages  to  the  amount 
Jf5,000.     Said  agent  testifi 
the   application   was  not 
him,  and  he  did  not  read  i 
defendant's  agent,    who    f 
out,  asked  him  if  the  premiV 
mcumbered    $1,00<)    and 
Hwered  that  there  was  ovej      ! 
incumbrances  on  them.     J 
ant's    agent     testified     th; 
agent    of  the  insunni  stai 
premises    were     incumber 
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of  the  insured;  tliat  the  stipula- 
tion was  within  the  power  of  tlie 
parties  to  make,  and  was  in  tlie 
nature  of  and  served  a  similar 
purpose  to  the  statute  of  limita- 
tions and  repose;  that  it  was  not 
a  stipulation  absolute  to  waive  all 
defenses  and  to  condone  fraud, 
but  provided  ample  time  and  op- 
portunity within  which  they  may 
be,  but  beyond  which  tliey  may 
not  be  set  up.  WHght  v.*  M.  B. 
L.  Asaociation.  237 

2.  Also,  held,  that  plaintiff,  who 
claimed  as  assignee  of  H.,  was 
entitled  to  recover  the  whole 
amount  provided  by  the  policy, 
although  the  debt  owing  the 
payee  by  the  insured,  to  secure 
which  the  insurance  had  been 
made  payable  to  H.,  was  less  than 
the  sum  insured,  or  had  been  paid 
in  the  lifetime  of  the  latter,  or 
although  a  portion  of  the  sum 
provided  by  the  policy  was  de- 
signed by  the  payee,  in  a  contin- 
gency, for  the  benefit  of  some 
other  person.  Id. 


INSURANCE  (MAKINE). 

Plaintiff  shipped  a  cargo  of  leather, 
under  a  bill  of  lading  which  pro- 
vided that  the  carrier  should  have 
the  full  benefit  of  any  insurance 
that  may  have  been  effected  upon 
the  goods.  The  goods  having 
been  injured  through  the  negli- 
gence of  the  carrier's  employes, 
plaintiff  brought  this  action  upon 
a  policy  issued  thereon  by  defend- 
ant, which  provided  that  m  case  of 
loss  defendant  should  be  subro- 
gated to  plaintiffs  as  to  all  claims 
against  the  transporters  of  said 
merchandise,  not  exceeding  the 
amount  paid  by  said  insurer,  and 
that  plaintiffs  would  make  no 
agreement  or  do  any  act  whereby 
this  right  of  action  against  the  car- 
rier for  losing  or  injuring  the 
leather  should  be  released  or  cut 
off.  JIdd,  that  the  provision  in 
the  bill  of  lading  cut  off  the  in- 
surers rights  to  be  subrogated  to 
the  rights  and  remedies  of  the 
owner  against  the  defaulting  car- 
rier, and  that  thereby  plaintiffs' 
rights  to  recover  upon  the  policy 
was  defeated.  Fayenccathev  v. 
P.  Ins.  Co.  324 


INTERPLEADER. 

1.  When  a  person,  without  collu- 
sion, is  subjected  to  a  double  de- 
mand to  pay  an  acknowledged 
debt,  and  it  appears  that,  at  least 
a  fair  doubt  exists,  either  upon 
questions  of  fact  or  of  law,  as  to 
the  rights  of  the  conflicting  claim- 
ants, he  may  bring  an  action  of  in- 
terpleader against  them.  Crane  v. 
McDonald  048 

2.  It  fffems,  the  material  allegations 
in  a  complaint  in  such  an  action 
are,  that  two  or  more  persons  have 
preferred  a  claim  against  the 
plaintiff ;  that  they  claim  the  same 
thing;  tliat  plaintiff  has  no  bene- 
ficial interest  in  the  thing  claimed; 
and,  that  he  cannot  determine  with- 
out hazard  to  himself  to  which  of 
the  defendants  the  thing  belongs. 

Id. 

3.  It  ^eerna,  also,  if  it  appears  by  the 
answers  of  the  defendants,  that 
each  claims  the  fund  or  thing  in 
dispute,  no  other  evidence  of  that 
fact  is  required  to  entitle  the  plain- 
tiff to  a  decree.  Id. 

4.  As  to  whether  the  old  rule  still 
exists  in  this  state  requiring  the 

plaintiff  in  such  an  action  to  show 
a  privity  existing  between  the  de- 
fendants, or  whether  it  is  sufficient 
to  show  independent  conflicting 
claims,  quoire.  Id. 

5.  Plaintiff's  complaint  in  such  an 
action  alleged,  and  the  court  found 
in  substance,  that  there  was  due 
from  him  b  sum  specified  upon 
a  contract  between  him  and  G., 
that  one  of  the  defendants  claimed 
said  sum  as  assignee  of  G's  in- 
terest in  the  contract,  and  had 
brought  an  action  against  him  to 
recover  the  same;  that  the  other 
defendant  also  claimed  said  sum 
as  administrator  of  M.,  on  the 
ground  that  he  had  an  attorney's 
lien  thereon  ;  that  he  had  obtainetl 
an  attachment  pursuant  to  which 
a  levy  had  been  made  upon  the 
debt  and  plaintiff  had  been  for- 
bidden to  pay  the  same  to  any  one 
except  the  sheriff ;  that  plaintiff 
was  willing  and  had  offered  to  pay 
to  either  of  the  defendants  upon 
being  indemnified,  but  that  both 
had    refused    to  indemnify   him. 
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The  court  also  found  that  plaintiff 
could  not,  without  hazard,  pay  the 
sum  due  to  either  of  the  defend- 
ants, and  that  he  was  not  in  collu- 
sion with  either  of  them.  Before 
the  action  was  commenced,  plain- 
tiff paid  the  money  into  court,  pur- 
suant to  its  order,  to  abide  its  de- 
cision as  to  who  was  entitled 
thereto.  Both  defendants  by  their 
answers  claimed  the  fund.  Held^ 
that  a  judgment  of  interpleader 
and  granting  an  injunction  per- 
petually restraining  further  pros- 
ecution of  the  action  against 
plaintiff  was  properly    rendered. 

Id. 

JOINT  TENANTS. 

JSee  Tenants  in  Common  and  Joint 
Tenants. 


LANDLORD  AND  TENANT. 

1.  Ofie  who  acquires  title  to  real 
estate  pursuant  to  a  tax  sale  is 
not  in  privity  with  the  former 
owner,  and  an  attornment  by  a 
tenant  to  such  a  purchaser  is  an 
attornment  to  a  stranger  and  is,  as 
against  the  former  owner,  void. 
(1  R.  S.  744,  §  3.)  (Follett,  Ch. 
J.,  dissenting.)  (/DanndlY,  Mc- 
Inty^re.  156 

2.  One  p.  entered  into  possession  of 
certain  premises  as  plaintiff's  ten- 
ant. Defendant  who  claimed  title 
under  a  tax  sale,  presented  his 
deed  and  demanded  possession  of 
B.  Tlie  latter  surrendered  the 
house  keys  and  agreed  thereafter 
to  continue  in  possession  as  defend- 
ant's tenant.  Plaintiff  went  to  the 
house  with  a  carpenter  to  put  on 
new  locks,  and  while  so  engaged 
defendant  entered  and  ordered  her 
to  leave,  and  on  her  refusal  at- 
tempted to  eject  her.  In  an  action 
for  assault  and  batte^,  the  court 
charged  that  plaintiff  was  at  the 
time  in  possession  and  had  the 
right  to  use  reasonable  force  to 
retain  possession;  and  that  defend- 
ant hail  no  ri^ht  to  use  force  to 
acquire  possession.  Held  (Follet, 
Ch.  J.,  dissenting),  no  error.      Id. 

8.  In  an  action  to  recover  damages 
for  an  alleged  fraud  the  complamt 
set  forth  in  substance  that  defend- 


ant was  a  member  of  a  firm  to 
whom  plaintiff  had  rented  certain 
premises  under  a  lease,  which  per- 
mitted it,  on  default  in  payment 
of  the  r^nt,  to  enter  and  dispossess 
the  lessees  and  to  demise  the  prem- 
ises to  others;  that  the  lessees 
failed  to  pay  rent  due;  that  plaintiff 
had  an  opportunity  to  lease  the 
premises  to  a  responsible  party, 
and  that  it  was  induced  bv  repre- 
sentations made  by  deiendant. 
which  were  to  his  knowledge  false, 
to  allow  the  *  lessees  to  remain  in 
possession,  to  refrain  from  re-enter- 
ing and  to  refuse  to  lease  to  such 
other  persons,' and  in  consequence, 
the  lessees  being  insolvent,  plain- 
tiff lost  the  rent.  The  complaint 
was  dismissed  upon  the  pleadings. 
Held,  error;  that  the  allegations  of 
the  complaint  were  suihcient  to 
justify  the  conclusion  that,  but  for 
the  representations  complained  of, 
plaintiff  would  have  availed  itself 
of  its  right  to  re-enter,  and  that 
subsequent  occupation  by  the  les- 
sees and  the  additional  obligation 
to  pay  rent  thereafter  accruing, 
was  permitted  on  the  faith  of  the 
false  representations.  A^.  Y,  L. 
Ins.  Co.  V.  Chapman.  288 

4.  The  complaint  also  alleged  that 
on  the  first  of  January,  after  the 
commencement  of  the  term,  the 
lessees  sublet  the  premises  and 
that  plaintiff  accepted  from  them 
the  tenancy  so  created  for  the 
residue  of  the  term.  Held,  that  by 
taking  the  benefit  of  the  subten- 
ancy plaintiff  relinquished  what- 
ever claim  it  might  otherwise  have 
had  against  the  lessees  accruing 
thereafter,  but  it  did  not  relieve 
defendant  from  any  damages  plain- 
tiff had  sustained  before  that  date 
by  reason  of  the  alleged  fraud.  Id. 

5.  The  complaint  also  alleged  that 
in  an  action  upon  the  lease  plaintiff 
had  recovered  a  judgment  against 
the  lessees  for  the  unpaid  rent, 
and  that  an  execution  issued 
thereon  was  returned  unsatisfied. 
Held.,  that  such  recovery  did  not 
relieve  defendant  from  liability 
upon  the  charge  of  fraud,  as  such 
liability  was  his  only,  distinct  from 
and  collateral  to  that  of  the  firm, 
and  the  remedy  against  him  was 
concurrent  with  that  against  the 
firm.  Id. 
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6.  A  party  entering  and  paying  rent 
under  a  parol  lease  for  a  term  of 
years,  which  fixes  an  annual  rental, 
Decomes,  by  reason  of  the  inva- 
lidity of  the  demise  under  the 
statute  of  frauds,  a  tenant  from 
year  to  year,  and  a  continuance  of 
occupancy  into  a  second  year  rend- 
ers him  chargeable  with  the  rent 
until Jts  close;  he  can  only  termin- 
ate his  tenancy  at  the  end  of  the 
current  year,  tjoudert  v.  Cohn.  309 

7.  The  agent  of  F.,  plaintiffs' intes- 
tate, without  having  any  written 
authority;  executed  a  lease  in  writ- 
ing of  certain  premises  to  defend- 
ants, for  the  term  of  two  years  and 
five  months,  commencing  March 
1,  1884,  at  a  yearly  rent  named, 
payably  in  equal  monthly  install- 
ments. Defendants  entered  into 
possession  and  continued  to  occupy 
and  pay  rent  up  to  August,  1885, 
when  they  left  the  premises  and 
sought  to  surrender  possession  to 
F.,  who  declined  to  accept  it.  In 
an  action  upon  the  lease,  lidd,  that, 
plaintiffs  were  entitled  to  recover 
the  rent  to  March  1,  1886;  that 
the  rental  year  then  ended  and 
defendants  could  not  before  that 
time  terminate  their  tenancy  ;  that 
the  time  for  the  termination  of 
the  tenancy  in  any  year  other  than 
that  of  the  designated  expiration 
of  time  was  governed  by  the  time 
of  entry,  not  by  such  designation. 

ike  Lease. 


LEASE. 

1.  On  May  1,  1816,  M.,  who  owned 
a  large  tract  of  land,  executed  a 
lease  of  a  portion  of  it  for 
three  lives-  named  for  an  annual 
rent  reserved,  which  lease,  on 
February  18,  1879,  had  become 
vested  in  plaintiff  who,  on  that 
day,  entered  into  a  written  con- 
tract with  defendant  to  sell  him 
his  right  and  interest  for  a  sum  to 
be  paid  in  six  annual  installments; 
R.  to  pay  also  the  annual  rent  re- 
served. There  was  no  agreement 
on  the  part  of  plaintiff  to  apply 
for  or  take  a  new  lease  of  the 
premises.  At  the  time  of  mak- 
mg  the  contract  none  of  the  lives 
upon  which  the  lease  rested  were 
in  being,  but  neither  party  knew 


this.  R.  jpaid  to  plaintiff  the  rent 
reserved  m  the  original  lease  in 
1879  and  1880,  and  he  paid  it  over 
to  the  representatives  of  the 
original  lessor.  R.  also  paid  two 
installments  under  the  contract. 
It  was  the  custom  of  M.  on  the  ex- 
piration of  a  lease  to  give  the  ten- 
ant in  possession,  if  satisfactory, 
a  chance  to  take  a  new  lease  for 
ten  years  at  a  rent  to  be  determined 
by  the  appraisal  of  the  rental  value 
of  the  land  made  by  the  lessor  or 
his  agents.  In  June,  1880,  the 
agent  of  M.'s  successor  in  interest 
entered  upon  said  premises  and 
finding  R.  in  possession  leased  the 
same  to  him  at  a  newly  appraised 
rent.  The  agent  knew  of  the  re- 
lations between  plaintiff  and  R. 
H.  brought  this  action  to  have  the 
lease  to  R.  declared  to  be  for  his 
benefit  and  held  as  security  for  the 
payment  of  the  contract  price  on 
the  sale  by  him  of  the  original 
lease.  Held,  that  no  such  confi- 
dential or  fiduciary  relations  ex- 
isted between  the  plaintiff  and  R. 
as  would  require  the  latter  to  as- 
sign his  lease  to  the  former;  that 
the  relation  created  between  them 
by  their  contract  was  not  that  of 
landlord  and  tenant,  or  of  trustee 
and  cestui  que  trust,  but  a  relation 
analogous  to  that  of  vendor  and 
vendee;  and  that  therefore  the 
action  was  not  maintainable.  Hib- 
bard  v.  Ranudell.  38 

2.  In  an  action  to  recover  the  last 
quarter  of  rent  reserved  by  a 
lease  for  one  year  of  a  furnished 
dwelling-house,  the  answer  set  up 
as  a  counter-claim  damages  al- 
leged to  have  been  sustained  on 
account  of  the  breach  of  an  im- 
plied covenant  that  said  house  was 
fit  for  immediate  and  permanent 
occupation.  The  referee  found 
that  during  the  term  of  the  lease 
noxious  gases  and  strong,  un- 
healthy and  disagreeable  odors  ex- 
isted generally  and  in  large  quan- 
tities throughout  the  house, 
making  defendant  sick  and  render- 
ing the  house  unhealthy  and  unfit 
for  human  habitation.  That  said 
gases,  odors,  etc.,  did  not  arise  in 
or  from  any  part  of  said  house,  but 
came  from  adjoining  premises. 
That  neither  party  knew  of  their 
existence  when  the  lease  was  exe- 
cuted.    It  was  not  claimed  that 


there  was  any  deceit  or  h 
resentations  to  plaintiff  w 
condition  of  the  house  or 
ness  for  the  purpose  for  w 
was  let.  It  appeared  tl 
defendant  thoroughly  ex 
the  premises  before  signi 
lease,  and  neither  ceased  to 
nor  attempted  to  rescind  ui 
last  quarter  of  the  term, 
that  defendant's  counter-cla 
not  tenable;  and  the  fact  tl 
sonal  property  was  in  p< 
subject  of  the  lease  did  not 
the  question.     Franklin  v. 

3.  The  law  will  not  imply  « 
nant  in  a  lease  as  to  con< 
not  under  the  control  of  the 
and  with  reference  to  whi 
and  the  lessee  being  igr 
neither  could  be  suppose<J  t( 
contracted. 

4.  The  lessee  of  real  property 
run  the  risk  of  its  conditio 
less  he  has  an  express  agre 
on  the  part  of  the  lessor  in  n 
thereto. 

5.  An  indenture  executed   in 

which  contained  a  grant  of 

reserving  a  perpetual  annual 

after  a  covenant  on  the  part  ^ 

grantees  to  pay  the  rent   ret 

and   various    other    covenan 

their   part,  contained   a  con( 

that  if  the  rent  should  be  u 

for   twenty-eigiit   days    aCtei 

day  of  payment  sj)ecified,  it  s 

be  lawful  for  the  grantor,  hif* 

and  assigns  to  enter  and  dis 

et'j. ;  then  followed  this  cond 

•'Should  it  at  any   time  ha 

that  no  sufticient  distress  ca 

found  upon  the  premises  to  sj 

such   rent   due  and    in   arret 

aforesaid,  or  if  either  of  the 

nants  and  conditions  hereinb 

contained     ♦    ♦    ♦    shall  nt 

performetl     ♦     ♦     ♦     or  slu 

broken    ♦    ♦    ♦    it  shall  be  la 

for    tlie    grantor,    his    heirs 

assigns  to  re-enter."     In  an  a. 

under  the  Code  of  Civil  Proce 

(|  1504)  to  recover  the  premis4 

the   ground    that   six    month 

more  rent  was  in  arreiir,  fuUl, 

the  right  to  re-enter  for  non 

ment    of    rent    was    not    lin 

to  the  case  of  default  of  suffl* 

distress;  but  that  the  general 
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that  if  S.  had  no  authority  H.  was 
chargeable  with  the  knowledge  of 
her  rights  to  disaffirm,  whether 
any  agreement  to  that  effect  had 
been  made  or  not;  that  if  S.  had 
authority  she  was  chargeable  with 
and  conclusively  presumed  to  have 
acted  upon  the  knowledge  pos- 
sessed by  him  that  the  delivery 
was  conditional;  and  that,  there- 
fore, in  either  case,  having  received 
the  benefits  of  the  contract  she 
could  not  after  so  long  acquiescence 
disaffirm  it,  and  so,  it  was  irrevoc- 
able.    Hyatt  V.  Clark.  568 

See  Landlord  and  Tenant. 


LICENSE. 

— -^ — Parol  licence  to  erUer  upon 
lands  revocable  at  pleafntre,  and  is  re- 
voked by  conveyarvce  of  the  lands  icith- 
out  reference  to  the  license. 

See  Taylor  v.  Millard.  244 


LIEN. 

See  Foreclosure. 
Mortgage. 


LIMITATION   OF  ACTIONS. 

1.  One  McD.  contracted  to  pay 
plaintiffs  for  their  services  in  prose- 
cuting a  certain  claim,  twenty -five 
per  cent  of  the  award  obtained,  the 
payment  of  which  was  by  the  con- 
tract declared  to  be  a  lien  upon  the 
claim  and  upon  any  draft,  money 
or  evidence  of  indebtedness  which 
might  be  paid  or  issued  thereon.  An 
award  was  made  in  favor  of  McD. 
who  assigned  it  to  W.  Plaintiff 
thereupon  commenced  a  suit  to  re- 
strain McD.  and  W.  from  disposing 
of,  collecting  or  receiving  more 
than  three-fourths  of  the  award 
and  for  a  decree  establishing 
plaintiff's  lien.  An  order  was 
made  appointing  R.  receiver  with 
directions  to  collect  the  award  and 
to  invest  a  portion  in  certain  bonds 
to  be  held  to  await  the  result  of 
the  action.  A  demurrer  to  plain- 
tiff's bill  was  sustained  and  the 
bonds  so  held  were  ordered  to  be 
handed  over  by  R.  to  McD.  and 
W.  who  transferred  them  to  R.  & 


Co.,  of  which  firm  R.  was  a  mejn- 
ber.  R.  &  Co.  surrendered  the 
bonds  for  new  ones  which  they 
sold  in  the  market.  Meanwhile, 
the  decree  dismissing  the  bill  was 
reversed  on  appeal  and  the  case 
remanded  to  the  Special  Term 
with  leave  to  the  defendants  to 
answer  which  they  did.  Having 
failed  to  pay  into  court  in  accord- 
ance with  its  direction,  to  the 
credit  of  the  suit,  the  amount  of 
the  award  claimed  by  the  plain- 
tiffs, defendants'  answer  was 
stricken  out  and  a  decree  taken 
pro  C4)iifesso  against  them,  adjudg- 
ing that  they  should  pay  to  plain- 
tiffs the  amount  claimed  and  that 
the  latter  have  a  lien  therefor  as 
provided  by  the  contract.  Plain- 
tiff's, thereupon,  more  thiin  si^ 
years  after  the  reversal  of  the  de- 
cree  dismissing  the  complaint,  but 
within  six  years  after  the  final 
decree,  commenced  this  action  to 
recover  said  amount  against  the 
surviving  partners  of  R.  &  Co. 
The  court  below  held  that  plain- 
tiffs had  a  remedy  by  action  at  law 
against  the  defendants  arising  on 
the  sale  of  the  bonds  as  against 
which  the  statute  of  limitations 
began  to  run  at  a  time  not  later 
than  that  of  the  reversal  of  the 
decree  dismissing  the  plaintiff^'s 
case  and  that  their  right  of 
action  was  barred.  Held,  (Fol- 
LETT,  Ch.  J.,  Haioht  and 
Brown, JJ., dissenting),  error;  that 
defendants*  firm  having  purchased 
the  bonds  ])endente  lite,  charged 
with  knowledge  of  plaintiff's 
claim,  they  were  bound  by  the 
result  as  effectually  as  if  they  had 
been  made  parties  thereto,  and  for 
the  purposes  of  the  lien  might  be 
deemed  to  have  held  the  bonds, 
and  upon  sale  thereof,  to  hold  the 
proceeds  in  trust  for  plaintiffs; 
that  when  the  decree  was  obtained 
they  were  bound  to  pay  plaintiffs 
from  the  proceeds  of  sale  an 
amount  sufficient  to  satisfy  their 
lien,  and  concurrently  in  time 
with  the  arising  of  such  duty  the 
right  to  demand  its  performance 
accrued;  that  prior  to  said  decree 
plaintiff's  lien  was  simply  equit- 
able to  be  enforced  only  by  suit  in 
equity;  that,  therefore,  during  the 
pendency  of  the  former  action, 
the  statute  of  limitations  did  not 
run.     Horey  v.  EUiott.  124 


2.  A  certiflciite  of  memben 

insurunce  upon    the  life 

payable  to  H.,  issued  by 

ant,  contained  this  provisic 

question  as  to  the  validil 

applicjition  or  certificate  < 

bership  shall  be  raised,  unl 

question  be  raised  within 

two  years  from  and  after 

of  such  certificate  of  men 

and  during  the  life  of  the 

therein  named."    Theapp 

upon  which  tlie  cei-tificate 

sued,  contained  an  agreeme: 

if  any  misrepresentation  o 

ulent  or  untrue  answer  c 

ment  has  been  made,  or  if  i 

which  should  have  been  st 

the  association  besuppi-ess 

agreement  shall  be  void . 

within  the  two  years.   In  ai 

upon  the  certificate,  defen( 

leged  fraud  and  false  stat 

m  the  application  ;  also,  t 

bad  no  Insurable  interest 

life  of  the  insured,  but  tl 

insurance  was  a  speculative 

on  his  part  to  secure  an  adv 

to  himself  on  the  life  of  W. 

the  trial  defendant  offered  ei 

to  sustain  this  defense,  whi 

objected  to  as  inadmissible 

the  said  provision  of  thecer 

and  excluded.    Held,  no  ei 

under  the    provision    quo! 

Buch  defense  was  available 

the  death  of  the  insureil ;  tl 

stipulation  was  within  the 

of  the  parties  to  make,  and 

the  nature  of  and  served  a  j 

purpose  to  the  statute  of 

tions  and  repose.    Wright  v 

L,  Asaociniion, 

8.  Under  the  provisions  of  t: 
of  1870  (Chap.  821,  Laws  of 
limiting  the  time  for  filing 
against  the  state  to  two  vear 
the  time  the  damages  ac* 
when  a  claim  is  presenter: 
proved  for  continuous  dan 
part  accruing  within  the  two 
the  claimant  is  entitled  to  rt 
the  damages  so  accruing;  it  I 
such  damages  as  accrued  I 
that  time  \\iiich  are  barred  I 
statute.    FolU  v.  State, 

'  In  an  action  to  r^icotei' 
^J  certain  United  States  bonds . 
to  Jtave  been  loaned  by  plain  tij^' 
f^fidanUtfirm,defend4integnre  er 
tending  to  tHuns  a  denuind  bgpt^n 
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on  a  date  named,  to  then  answer 
why  he  should  not  be  lined  or 
expelled  from  membership.  He 
appeared,  the  letters  were  exhibited 
to  him  and  he  admitted  having 
written  them,  but  denied  jurisdic- 
tion in  the  board  to  try  him  on  ac- 
count of  anything  contained  in 
them.  The  relator  asked  and  was 
informed  who  made  the  charges 
against  him.  After  calling  atten- 
tion to  the  fact  that  that  member 
Wiis  not  present  he  withdrew  with- 
out asking  for  a  postponement.  He 
thereafter  received  notice  that  he 
had  been  expelled.  Held,  that 
the  relator's  appearance  was  not  a 
waiver  by  him  of  the  requirements 
of  the  by-laws,  or  recognition  of 
the  right  of  the  board  to  proceed 
without  observance  of  the  regu- 
lations; that  his  expulsion  was 
illegal  and  he  wjvs  entitled  to  a 
peremptory  /wrt«rf/^«//i?M  for  his  re- 
instatement; and  that  a  return  hav- 
ing been  made  to  an  alternative 
writ,  damages  'svere  properly  al- 
lowed in  tlie  final  order,  for  loss 
suffered  in  consequence  of  his 
expulsion.  (Code  Civ.  Pro., §2088.) 
People  ex  rel.  v.  M.  M.  P.  Union.  101 

.  Defendant's  by-laws  authorized 
the  society  to  reinstate  an  expelled 
member  by  a  two-thirds  majority 
of  all  members  present,  after  hav- 
ing paid  air  dues  and  fines  stand- 
ing against  him,  and  an  extra  tine 
of  fifty  dollars,  and  that  applicants 
for  reinstatement  must  pass  an 
examination  the  same  as  those  for 
original  membership.  Held,  that 
relator  was  not  required  to  ex- 
haust the  means  so  provided 
for  reinstatement  before  resorting 
to  a  mfinianim;  tliat  those  pro- 
visions relate  to  cases  of  expulsion 
supported  by  proceedings  lawfully 
conducted  and  where  the  appeal  fs 
to  the  discretionary  power  of  the 
society.  Id. 


MARRIED    W0MP:N. 

1.  In  an  action  to  recover  damages 
for  injuries  sustained  by  plaintiff, 
a  married  woman,  alleged  to  have 
been  caused  by  defendant's  negli- 
gence, the  complaint  contained  no 
averment  showing  that  she  was 
for  any  reason  entitled  to  the 
fruits  of  her  labor,  or  that  she  was 


engaged  in  business  on  her  own 
account  and  by  reason  of  her  iu- 
iuries  has  suffered  loss  therein. 
Plaintiff  was  permitted  to  prove 
.  on  trial,  under  objection  and  ex- 
ception, that  she  was  engaged  in 
business  from  which;  she  received 
a  certain  amount  per  month  an<l 
that  because  of  her  injuries  slu» 
was  prevented  from  working  two 
months.  Held,  error.  Uram^tf 
v.  n.  I).,   E.  B.   dh  B.  a.  i?.  Co. 

3()4 

2.  Presumptively,  damages  for  neg- 
ligently diminishing  the  earning 
capacity  of  a  married  woman  be- 
long toher  husband,  and  when  slu^ 
seeks  to  recover  such  damages,  her 
complaint  must  allege  tliat  for 
some  reason  she  is  entitled  to  the 
fruits  of  her  own  labor,  or,  if  she 
seeks  to  recover  damages  for  an 
injury  to  her  business,  she  must 
allege  that  she  was  engaged  in 
busniess  on  her  own  account  and 
by  reason  of  the  injury  was  in- 
jured therein  as  specifically  set 
forth.  Id, 

3.  In  an  action  to  foreclose  a  mort- 
gage, brought  under  the  Code  of 
Procedure*,  the  morgagor  was 
made  a  paAy,  but  was  not  served 
with  the  summons  and  complaint. 
S.,  a  defendant,  who  was  served, 
appeared  and  answered,  setting 
up  and  proving  a  conveyance  from 
the  mortgagor  of  his  equity  of  re 
demptiou,  executed  before  the 
commencement  of  the  foreclosure 
suit,  but  not  recorded,  and  of 
which  it  did  not  appear  the  plain- 
tiff therein  had  notice  at  the  time 
said  action  was  commenced.  8. 
at  that  time  was  married;  his  wife 
was  not  made  a  party.  In  an 
action  by  a  j)urchaser  from  one 
who  claimed  title  under  a  deed  on 
sale  under  j  udgment  in  the  fore- 
closure suit,  to  recover  back  the 
purcha-se-money  paid,  held,  that, 
as  the  mortgagor  was  not  served. 
the  right  of  dower  of  the  wife  of 
S.  was  not  cut  off  bv  the  fore- 
closure; that  the  fact  tiiat  her  hus- 
band was  a  party  defendant  did 
not  operate  to  bar  or  defeat  her 
right  of  redemption;  that,  there- 
fore, the  vendor  was  not  able  to 
convey  a  marketable  title  free 
from  reasonable  doubt,  which  iu 
contenij)lation  of  the   parties  was 


to  be  conveyed  in  perforn 
the    contract,    and  that 
was  entitled    to   recover 
sJieedi  v.  V,  J),  S.  IntftUuti 

4.  A  wife's  inchoate  right  o 
IS  not  derived  from  her  h 
but  it  vests  at  the  momeni 
jrnint  to  her  husband  and  s 
It  constnictiveJy  as  purchaj 
the  grantor. 

See  HrsBAND  and  Wik 

MASTER  AND  SEKVA 

t .  The  duty  devolves  upon  a 
before  putting  a  servant,  ki 
him  to  be  unskilled,  in  chi 
dangerous   machinery,    wi 
operation  of  which  he  is 
quainted,  to  instruct  and 
him  for  such  new  duty.    L 
V.  Gordon. 

2  If  for  the  purpose  of  inst 
the  master  selects  another  i 
in  his  employ,  the  latter  m 
not  simply  as  competent 
mjister,  but  absolutely  com 
if  he  is  incompetent  or  m\ 
while  performmg  the  dut\ 
structor,  or  if  he  discontiui 
instruction  before  comploti* 
in  consequence  the  promot 
vant  is  injured,  the  master  is 

8.  In  an  action  to  recover  da 

for  personal  Iniuries   allei 

have  been  received    by   p] 

throueh  the  negligence  of 

defendant's  servants,  it  ap] 

that  plaintiff  was  an  emph 

D.  &  C,  a  firm  of  stevedore 

bad  engaged  to  load  a  shit 

*    barrels  of  petroleum,  which 

t    in  the  store-house  and  on  th< 

of  defendant;  the  latter  con t: 

to  furnish  the  steam  engin 

apparatus  for  hoisting  and  ] 

ing  the  barrels  and  necessar' 

to  run  and  manage  it.     D.' 

furnished  the  men  to  stow 

the  cargo.    Plaintiff's  duty  ^ 

stand  at  the  gang-way  and  i 

to  G.,  defendant's  employe, 

inanaged  the  hoisting  and  lo'w 

of  the  barrels.   Plaintiff's  evi 

•    was  to  the  effect  that  G.  ra 

ba.rrel  from  the  dock  withou 

signal,  which  while  plaintifl 
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3.  Where,  tlicrefore,  a  iKisband  and 
wife  united  in  a  mortgage  of  land 
owned  by  the  former,  both  cove- 
nanting to  pay  the  amount  secured 
thereby,  and  the  former  died  leav- 
ing a  will  by  which  he  devised  the 
lands  to  his  wife,  held,  that  the 
wife  was  not  prohibited  by  said 
provisions  from  testifying  as 
against  an  assignee  of  a  mortgage 
to  certain  transactions  and  agree- 
ments between  her  husband  and 
the  mortgagee  to  the  effect  that 
certain  accounts  found  due  her 
husband  from  the  mortgagee  on 
settlements  of  accounts  between 
them  should   be  applied  as  pa. 


ments  upon  the  mortgage. 


T 


4.  Also,  held,  that  her  testimony  as 
to  what  w^as  said  between  her  hus- 
band and  the  mortgagor  in  con- 
nection with  each  transaction,  ex- 
plaining the  same,  was  competent. 

Id. 

5.  A  mortgagor,  theix^fore,  has  a 
right  to  attach  as  a  condition  of 
payment  of  the  debt  secured,  that 
the  owner  execute  a  satisfaction  of 
the  mortgage,  llalpin  v.  P.  Im. 
Co.  "  165 

See  FoRECLOKiuK. 


MOTIONS  AND  ORDERS. 

Where  an  order  of  General  Term  re- 
versing a  judgment  entered  on  a 
verdict  states  that  the  facts  were  not 
before  that  court,  for  revision  and 
that  its  decision  was  upon  the  law 
only,  the  legal  questions  are  re- 
viewable here.  Van-  Wycklen  v. 
(Hty  of  Brooklyn.  424 


MUNICIPAL  CORPORATIONS. 

1 .  This  action  was  brought  to  recover 
damages  for  the  death  of  M.,  plain- 
tiflf's  intestate,  a  boy  six  years  old, 
who  was  found  drowned  in  a  hole 
alongside  a  sewer  constructed  by 
defendant  through  private  prop- 
erty and  that  of  the  state  with  the 
consent  of  the  owner.  It  appeared 
that  the  sewer  emptied  into  a  bay; 
at  high  tide  the  sewage  was  driven 
back  up  the  sewer,  thus  causing 
the  cavity  in  question;  this  was 
about  fifty  feet  from  one  of  defend- 
ant's streets,    along  which,  fomi- 


ing  the  boundary  of  the  adjoining 
premises,  was  an  embankment  faced 
by  a  wall,  and  on  top  of  this  a 
fence  or  railing  of  posts  and  cross- 
bars ;  at  a  point  where  it  was  sup- 
posed the  intestate  went  upon 
the  premises  the  cross-bar  was 
down  and  the  wall  had  given 
away.  People  going  to  the  bay 
had  occasionally  crossed  there,  and 
the  ground  for  ten  or  twelve  feet 
from  the  fence  had  the  appearance 
of  a  path.  It  did  not  appear 
that  any  objection  had  been  made 
by  any  person  to  the  construction 
and  maintenance  of  the  sewer. 
Held,  that  no  violation  of  any  duty 
which  the  defendant  owed  to  de- 
cedent had  been  shown,  and  so  it 
was  not  liable;  that  as  to  him  the 
construction  of  the  sewer  was  not 
wrongful  or  its  maintenance  a  nuis- 
ance; that  defendant  owed  to  him 
no  duty  of  care  to  protect  him 
while  upon  the  premises,  or  to 
guard  the  hole,  as  it  was  not  so 
close  to  the  street  as  to  make  the 
latter  unsafe.  Mwrpliy  v.  City  of 
Brooklyn.  575 

.  It  seems  the  owner  of  the  premises 
could  not  have  been  charged  with 
negligence  in  permitting  the  hole 
to  remain.  Id, 

A^ee  Buffalo  (City  of). 
New  York  (City  of). 
YoNKERs  (City  of). 


MUTUAL 


BENEFIT    ASSOCIA- 
TIONS. 


1.  In  proceedings  by  mandamti*,  to 
compel  a  restoration  of  the  relator 
to  membership  in  defendant's  or- 
ganization on  the  ground  that  he 
had  been  unlawfully  expelled,  the 
following  facts  appeared :  By 
defendant's  charter  (Chap.  168, 
Laws  of  1864,  as  amended  by 
chap.  321,  Laws  of  1878)  it  is  pro- 
vided that  it  may  make  by-laws, 
and  that  any  member  violating 
them  may  be  expelled,  after  being 
afforded  an  opportunity  to  be 
heard  in  his  defense  in  such  man- 
ner as  the  by-laws  shall  prescribe. 
The  by-laws  provide  that  it  shall 
be  the  duty  of  defendant's  board 
of  directors  to  investigate  all 
charges  against  members ;  that  any 
member  bringing  a  charge  against 
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another  shall  be  required  to  appear 
personally  and  substantiate  his 
charge ;  that  the  secretary  shall 
notify  the  parties  to  appear,  and 
if  either  party  fail  to  appear,  a 
default  shall  be  taken,  or  a  post- 
ponement shall  be  had  until  the 
next  meeting  of  thy  board  upon 
the  written  request  of  cither  party, 
fully  stating  acceptable  reasons ; 
also  that  no  expulsions  shall  be 
made  except  on  charges  preferred, 
a  copy  of  which  shall  be  served 
upon  the  member  charged  and  he 
given  a  reasonable  opportunity  for 
his  defense.  A  member  made  a 
charge  in  writing  against  the  re- 
lator, founded  upon  two  letters 
written  by  him.  A  copy  of  the 
charges  were  not  served  upon  the 
relator,  but  he  was  served  with  a 
notice  to  attend  a  meeting  of  the 
board  of  directors  on  a  date  named 
to  then  answer  why  he  should  not 
be  fined  or  expelled  from  member- 
ship, lie  appeared,  the  letters 
were  exhibited  to  him  and  he  ad- 
mitted having  written  thorn,  but 
denied  jurisdiction  in  the  board  to 
try  him  on  account  of  anything 
contained  in  tliem.  The  relator 
asked  and  was  informed  who  made 
the  charges  against  him.  After 
calling  attention  to  the  fact  that 
that  member  was  not  i)resent  he 
withdrew  without  asking  for  a 
postponement.  He  thereafter  re- 
ceived notice  that  he  had  been  ex- 
pelled. Held,  that  the  relator's 
appearance  was  not  a  waiver  by 
him  of  the  requirments  of  the  by- 
laws or  recognition  of  the  right  of 
the  board  to  proceed  without 
observ'^ance  of  the  regulations ;  that 
his  expulsion  was  illegal  and  he 
was  entitled  to  a  peremptory  man- 
damus for  his  reinstatement ;  and 
that  a  return  having  been  made  to 
an  alternative  writ,  damages  were 
properly  allowed  in  the  final  order 
for  loss  suffered  in  consequence 
of  his  expulsion.  (Code  of  Civil 
Pro.,  §  2088.)  PevpU'  f,r  rel.  v.  M. 
M.  P.    Union.  101 

.  It  appeared  that  by  reason  of  his 
non-membership,  after  expulsion, 
the  relator  was  discharged  m)m  the 
service  in  which  he  was  engaged. 
Held,  that  this  was  the  proxi- 
mate result  of  the  cause  of  which 
he  complained,  and  as  such  fur- 
nished a  ground  for  the  award  of 


damages,  and  that  the  conclusion 
of  the  trial  court,  as  to  the  amount, 
was  not  reviewable  here.  Id. 

3.  Defendant's  by-laws  authorized 
the  society  to  remstate  an  expelled 
members  bv  a  two-thirds  majority 
of  all  meml)ers  present,  after  hav- 
ing paid  all  dues  and  fines  stand- 
ing against  him,  and  an  extra  fine 
of  fifty  dollars,  and  that  applicants 
for  reinstatement  must  pass  an 
examination  the  same  as  those 
for  original  membership.  Held, 
that  relator  was  not  required  to 
exhaust  the  means  so  provided 
for  reinstatement  before  resorting 
to  a  mandiujius ;  that  those  pro- 
visions relate  to  cases  of  expulsion 
supported  by  proceedings  lawfidly 
conducted  and  where  the  appeal 
is  to  the  discretionary  power  of 
the  society.  Id. 


NEGLIGENCE. 

1.  In  an  action  to  recover  damages 
for  personal  injuries  alleged  to 
have  been  caused  by  defendant's 
negligence,  evidence  as  to  the  pov- 
erty of  the  plaintiff,  i.  e. ,  that  he 
was  dependent  upon  his  earnings 
for  his  support,  is  incompetent,  as 
bearing  upon  the  question  of  dam- 
ages. Alierti  v.  A'.  1'.,  L.  E.  d: 
W.  II.  II.  Co.  77 

2.  Inasmuch,  however,  as  a  person 
so  injure<i  is  bound  to  act  in  good 
faith  and  to  resort  to  such  means 
as  are  reasonably  within  his  reach 
to  cure  himself,  where  defendant 
has  drawn  out  testimony  to  show 
that  plaintiff  had  not  had  the  best 
medical  attendance,  care  and  treat- 
ment, it  is  competent  for  the  lat- 
ter, for  the  purpose  of  showing 
that  he  resorted  to  such  means  as 
were  reasonably  within  his  reach, 
to  prove  the  fact  of  his  poverty 
and  dependance  upon  his  earnings, 
and  consequently  his  inability  to 
procure  the  best  medical  attend- 
ance. Id. 

3.  In  an  action  against  defendant,  a 
common  carrier  of  pas.sengers,  to 
recover  damages  received  by  plain- 
tiff, while  a  passenger  upon  one 
of  its  boats,  it  appeared  that  the  ia 
juries  were  caused  by  a  break  in  ap- 
paratus wholly  under  defendant's 
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control,  furnished  and  applied  by  ! 
it  to  secure  in  place  a  hawser  used 
in  turning  the  vessel  around  before 
landing,  at  a  point  where  there 
was  danger  of  serious  injury  to 
passengers  if  the  apparatus  gave 
way  and  the  hawser  recoiled,  neld, 
that  defendant's  duty  to  its  pas- 
sengers was  such  as  to  require, 
under  the  circunistances,  more  than 
ordinary  diligence  for  their  protec- 
tion; that  the  giving  way  of  the 
apparatus  mised  an  inference  of 
negligence,  and  required  evidence 
that  the  injury  resulting  came 
from  no  want'  of  diligence  on 
defendant's  part.  Also,  held,  that 
the  mere  fact  that  the  defec- 
tive condition  was  not  observed 
or  apparent  was  not  sufficient 
to  effectually  dispKjl  the  infer- 
ence, if  there  were  means  available 
by  careful  examination  or  practical 
test  to  discover  the  defect ;  that  the 
requirements  of  tlie  higher  degree 
of  care  in  such  case  is  not  neces- 
sarily dependent  upon  actual  ap- 
prehension of  danger,  but  on  the 
dangerous  consequences  which  are 
likelv  to  result  from  defective  ap- 
pliances.   Miller  \.  O,  S.  8.  Co.    199 

4.  Also,  held,  that  tlie  failure  of  de- 
fendant's officers  and  employes 
having  charge  of  the  vessel  to  give 
timely  warnmg  to  the  passengers 
to  enable  them  to  avoid  danger, 
which  might  have  been  anticipated, 
could  be  considered  on  the  ques- 
tion of  defendants  negligence;  it 
appearing  that  it  was  their  custom 
to  give  such  warning  when  a 
hawser  was  being  used  as  on  the 
occasion  in  question.  Id. 

/).  The  injunr  was  caused  by  the 
breaking  of  a  stick  used  to  hold  a 
pulley-block  through  w^hich  the 
hawser  passed.  Plaintiff  was  al- 
low^ed  to  prove  under  objections 
and  exceptions,  that  immediately 
after  the  accident  the  place  of  the 
stick  w^as  effectually  supplied  by 
one  of  the  capstan  bars  wliicn 
were  near,  and  that  the  vessel  was 
warped  around  to  the  dock.  Ilfld, 
no  error  Id. 

^.  In  an  action  to  recover  damages 
occasioned  by  a  fire,  alleged  to 
have  been  caused  by  the  negli- 
gence of  defendants,  which  de- 
stroyed two  buildings  owned  by 


plaintiff,  evidence  offered  by  plaiu- 
tiff  for  the  purpose  of  proving  the 
amount  of  damages  by  the  destruc- 
tion of  one  of  them,  was  excluded 
on  the  ground  that,  as  to  that 
building,  defendants  alleged  neg- 
ligence was  not  the  proximate 
cause  of  such  burning.  A  general 
verdict  was  rendered  for  the  de- 
fendants. Held,  that  as  the  verdict 
exculpated  defendants  entirely 
from  the  charge  of  negligence  the 
rejection  of  evidence  as  to  the 
amount  of  damages,  even  if  erro- 
neous, could  not  have  prejudiced 
plaintiff,  and  so,  was  not  a  ground 
for  reversal.   Read  v.  ^ichoU.    224 

7.  It  appeared  from  the  evidence 
that  a  strong  wind  carried  sparks 
from  -a  smoke-stack  belonging  to 
defendants  past  the  buildings  in 
questi(m  to  the  roof  of  a  building 
280  feet  distant  from  the  smoke- 
stack, setting  it  on  fire;  the  village 
in  which  the  buildings  were  located 
had  no  fire  apparatus,  and  there 
were  no  means  of  reaching  the 
fire;  after  the  building  commenced 
to  burn,  the  wind  died  down  and 
changed  its  cour^  ;  the  fire  com- 
municated to  another  building 
north  and  thence  across  a  street  to 
a  barn  of  plaintiff,  then  a  building 
north  of  the  one  first  set  on  fire  was 
burned,  and  from  it  the  fire  spread 
to  and  destroyed  the  building  as 
to  which  the  testimony  was  ex- 
cluded. JIdd,  that  the  ruling  of 
the  court  was  proper  ;  tJiat  the  al- 
leged negligent  act  was  not  the 
proximate  cause  of  the  loss.      Id. 

8.  In  an  action  to  recover  damages 
for  injuries  sustained  by  plaintiff, 
a  married  woman,  alleged  to  have 
been  caused  by  defendant's  negli- 
gence, the  complaint  contained  no 
averment  showing  that  she  was  for 
any  reason  entitled  to  the  fruits  of 
her  labor,  or  that  she  was  engaged 
in  business  on  her  own  account  and 
by  reason  of  her  injuries  has  suf- 
fered loss  therein.  Plaintiff  was 
permitted  to  prove  on  trial,  under 
objection  and  exception,  that  she 
was  engaged  in  business  from 
which  she  received  a  certain 
amount  per  month  and  that  be- 
cause of  her  injuries  she  w-as  pre- 
vented from  working  two  months. 
Held.,  error.  Urans^  v.  D.  2>.,  E. 
B.  dt  B.  R.  R.  Go,  304 
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9.  Presumptivelj^,  damages  for  neg- 
ligently diminishing  the  earning 
capacity  of  a  married  woman  be- 
long to  her  husband,  and  when  slie 
seeks  to  recover  siidi  damages,  her 
complaint  must  allege  that  for 
some  reason  she  is  entitled  to  the 
fruits  of  her  own  labor,  or,  if  she 
seeks  to  recover  damages  for  an  in- 
jury to  her  business,  slu»  must  al- 
lege that  she  Wiis  engaged  in  busi- 
ness on  her  own  account  and  by 
reason  of  the  injury  was  injured 
therein   as   speciflcallv  set  forth. 

Id. 

10.  In  an  action  to  recover  damages 
for  injuries,  alleged  to  have  been 
caused  by  defendant's  negligence, 
it  appeared  that  the  platform  of 
one  of  its  stations  is  built  on  a 
curve;  and  so,  that  while  the  mid- 
dle part  of  each  car  stopping  there 
comes  clos(»  to  the  platform  the 
ends  are  about  fourteen  inches 
therefrom,  and  there  is  an  open 
space  between  the  steps  of  the  car 
and  the  station  platform  of  about 
that  width.  Plaintilf ,  a  passenger, 
in  attempting  to  alight  from  a  car 
at  this  station  was  injured  by 
falling  into  this  opening.  She  had 
never  landed  there  before;  the 
space  between  the  steps  of  the  car 
and  the  platform  was  left  open  and 
unguarded;  no  warning  or  assist- 
ance was  given  by  the  persons  in 
charge  of  the  train,  and  there  was 
but  a  single  light  at  the  station 
which  was  quite  remote  from  the 
point  where  the  accident  occured. 
There  was  [evidence  to  the  effect 
that  it  was  so  dark  at  the  time  that 
the  hole  could  not  be  seen.  Held, 
the  question  of  defendant's  negli- 
gence, and  of  contributory  negli- 
gence on  the  part  of  the  plaintiff 
was  properly  submitted  to  the 
jury;  that  defendant,  by  stopping 
Its  trains  at  the  point  in  question, 
invited  its  passengers  to  alight 
there  and  was  charged  with  the 
duty  of  using  due  care  to  provide 
proper  and  safe  means  of  getting 
from  its  cars  to  the  platform ;  that 
if  the  open  space  was  neces.sary, 
owing  to  the  peculiarities  of  the 
location,  some  precaution  adapted 
to  it  should  have  been  used,  such 
as  throwing  a  plank  across,  or 
stationing  a  trainman  toassist'pas- 
sengers  m  alighting;  at  least  it 
should  have  been  well  lighted,  so 


that  the  hole  could  have  been 
easily  seen  and  the  danger  avoided; 
also,*  that  plaintiff,  being  ignorant 
of  any  circumstance  requirmg  the 
use  of  special  care,  was  relieved 
from  showing  that  she  exercised 
it;  that  under  the  circumstances, 
wnich  she  had  a  right  to  assume 
existed,  she  was  under  no  obliga- 
tion, as  matter  of  law,  to  look 
before  she  put  her  foot  down, 
but  it  was  for  the  jury  to  decide 
whether  she  should  have  been 
more  vigilant  and  whether,  had 
she  looked,  she  could  have  seen 
the  hole.  Boyce  v.  Manluiitan  H. 
Co.  314 

11.  In  an  action  to  recover  damages 
for  personal  injuries  sustained  by 
plaintiff,  in  being  thrown  from  a 
loaded  wagon,  the  hind  wheel 
of  which  ran  into  a  hole  at  a 
crossing  on  defendant's  road, 
which  the  complaint  alleged  was 
caused  by  its  negligence,  defendant 
claimed  that  a  defect  in  the  wagon 
caused,  or  contributed  to  the  in- 
jury. It  attempted  to  show  that, 
m  cons(»quence  of  the  alleged  de- 
fect, in  turning  the  wagon  with  a 
loiid  upon  it  the  next  day  after  the 
accident  it  c^me  near  upsetting; 
this  was  excluded.  HeUi,  error. 
Hoyt  V.  N.  v.,  L.  K  &  W.  R.  R. 
Co.  3&9 

12.  The  court,  in  its  charge,  stated 
to  the  jury  "that  they  were  not 
to  understand  that  contributory 
negligence  means  any  error  of 
judgment,"  and  that  "mere  error 
of  judgment  as  to  what  particular 
part  of  the  crossing  he  would  drive 
this  loaded  wagon  over  could  not 
be  called  negligence."  Held, 
error  ;  that  the  judgment  required 
to  be  exercised  is  that  of  a  man  of 
ordinary  prudence,  and  the  charge 
should  have  been  limited  to  an 
error  of  judgment  such  a  man 
might  have  fallen  into.  Id. 

13.  The  duty  devolves  upon  a  master, 
before  putting  a  servant,  known 
to  him  to  be  unskilled,  in  charge 
of  dangerous  machinery,  with  the 
operation  of  which  he  is  not  ac- 
quainted, to  instruct  and  qualify 
him  for  such  new  duty.  Brennan 
V.  Gordo?).  489 

14.  If,  for  the  purpose  of  instruction, 
the  master  selects  another  servant 
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in  his  employ,  the  latter  must  be, 
not  simply  as  competent  as  the 
master,  but  absolutely  competent; 
if  he  is  incompetent,  or  negligent 
while  performing  the  duty  of  in- 
structor, or  if  he  discontinues  his 
instruction  before  completion,  and 
in  consequence  the  promoted  ser- 
vant is  injured,  the  master  is  liable. 

Id. 

15.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff 
through  the  falling  of  an  elevator 
which  defendants  had  just  put 
into  their  store,  it  appeared  that 
plaintiff,  one  of  defendants'  porters, 
who  had  no  previous  experience  or 
knowledge,  was  selected  to  run 
the  elevator,  a  fellow  servant  being 
assigned  to  instruct  him;  while  left 
in  the  elevator  without  his  in- 
structor the  accident  happened. 
At  defendants  request  the  court 
charged,  '  *  If  the  jury  find  as  mat- 
ter of  fact  that  the  plaintiff  was 
put  under  instruction  of  a  compe- 
tent instructor,  and  that  he  (the 
instructor)  w^as  as  well  acquainted 
as  defendants  with  the  nature  and 
character  of  the  service  which  he 
undertook  to  perform,  he  cannot 
recover."    Held,  error.  Id. 

16.  In  an  action  to  recover  dam- 
ages for  injuries  received  bv  plain- 
tiff while  attempting  to  alignt  from 
one  of  defendant's  trains,  it  ap- 
peared that  as  plaintiff  was  about 
stepping  from  tlie  front  platform 
of  the  fourth  and  last  car  the 
train  suddenly  started  and  she  was 
thrown  down  and  injured;  be- 
tween the  third  and  fourth  cars  a 
brakeman  was  stationed  whose  dutjr 
was  to  open  the  gates  to  permit 
the  egress  and  ingress  of  passen- 
gers and  then, to  close  them,  and 
give  a  signal  by  a  pull  upon  a 
bell  rope  extending  from  the  bell 
on  the  engine  to  w^iere  said  brake- 
man  was  stationed;  this  signal  was 
communicated  to  the  next  forward 
brakeman,  whose  duty  it  was  to  so 
hold  the  rope  as  not  to  permit  the 
signal  to  pass  him,  and  when  he 
closed  the  gates  under  his  control 
to  transmit  the  signal  by  two  pulls 
of  the  rope  and  so  on  until  the 
signal  reached  the  engineer,  whose 
duty  it  was  then  to  start  the  train. 
In  this  case  the  signal  was  given 
by    the    brakeman    between    the 


second  and  third  cars;  he  testified 
that  he  received  a  signal  which  he 
supposed  was  given  by  the  rear 
brakeman;  the  latter,  however, 
testified  that  he  gave  none.  To 
explain  this,  evidence  was  given 
on  the  part  of  the  defendant  tend- 
ing to  show  that  a  passenger  stand- 
ing in  the  third  car  about  the  time 
the  train  stopped,  cauffht  hold  of 
the  bell  rope  to  steady  himself. 
Plaintiff  gave  evidence  tending  to 
impeach  the  credibility  of  the 
forward  brakeman.  The  court 
charged  that  if  the  jury  found  the 
train  was  started  by  the  passenger, 
defendant  was  not  negligent,  but 
if  not  so  started,  it  was  negligent. 
Defendant's  counsel  then  requested 
the  court  to  charge,  "that  there 
was  no  proof  that  there  was  any 
vice  in  the  system  of  communi- 
cating signals  and  the  jury  are  not 
to  consider  the  question;"  this  was 
refused  except  as  charged.  Held, 
no  error;  that  the  proposition  con- 
tained in  the  request  could  have 
no  consideration  unless  the  act  of 
the  passenger  caused  the  signal, 
and  as  the  court  had  charged,  in 
that  case,  defendant  was  not  negli- 
gent, this  rendered  the  question 
as  to  any  defect  in  the  system  of 
signalling  unimportant.  Ferry  v. 
MaiiJuiUan  R.  Co.  497 

17.  In  an  action  to  recover  for  in- 
juries alleged  to  have  been  caused 
by  defendant's  negligence  to  phdn- 
tiff,  a  car  repairer  in  the  employ 
of  the  R,  W.  &  O.  R.  R.  Co.,  it 
appeared  that  plaintiff  was  at  work 
between  two  cars  standing  on  a 
side  track,  repairing  the  bumper 
of  one  of  them,  wnich  was  sepa- 
rated about  six  inches  from  the 
bumper  of  the  other.  He  was 
supporting  himself  with  one  hand 
over  the  end  of  the  bumper,  when 
an  unattended  freight  car,  moved 
down  on  the  track  by  D.,  an  em- 
ploye of  defendant,  who  had 
charge  of  an  engine  engaged  in 
making  up  a  train,  ran  against  the 
car  in  front  of  which  plaintiff 
was  at  work,  causing  the  bumpers 
to  come  together,  and  so  crushing 
his  arm.  D.  had  called  plaintiff's 
attention  that  morning  to  the  car, 
and  asked  him  to  repair  it,  and 
before  going  to  work  plaintiff  had 
posted  his  danger  flag  as  required, 
in  the  proper  place  on  the  front  car 
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SO  that  it  could  be  plainly  seen. 
Heldt  that  the  question  of  defend- 
ant's negligence  and  of  contribu- 
tory negligence  on  plaintiff's  part 
were  properly  submitted  to  the 
jury ;  that  plaintiff's  manner  of 
working  could  not,  under  the 
circumstances  be  said  to  be  negli- 
gence as  a  matter  of  law,  as  he  had 
the  right  to  suppose  defendant's 
servants  would  discharge  their 
duty  and  not  disregard  his  signal 
flag.  Murphy  v.  S\  Y.  C.  <t-  //. 
B.  R.  E.  Co.  527 

18.  Also,  held,  the  fact  the  brakes  of 
the  two  cars  were  not  set  or  the 
cars  properly  secured  as  required 
by  the  rules  of  the  company,  did 
not,  as  matter  of  law,  convict 
plaintiff  of  negligence,  as,  by  the 
rules  of  the  company,  the  duty  to 
attend  to  this  was  not  imposed 
upon  him,  but  the  station  agent. 

Id. 

19.  In  an  action  to  recover  damages 
for  injuries  to  plaintiff,  a  passen- 
ger on  one  of  defendant's  trains, 
alleged  to  have  been  caused  bv 
defendant's  negligence,  plaintiffs 
evidence  was  to  the  effect  that 
when  the  train  stopped  at  her 
station,  the  guard  whose  duty  it 
was  to  open  the  door  of  the  car  and 
fasten  it  by  a  catch  provided  for 
the  purpose,  and  to  open  the  gate 
on  tlie  platform,  was  absent  from 
his  post;  that  plaintiff  opened  the 
door,  but  did  not  shove  it  back 
over  the  catch,  and  stood  in  the 
doorway  waiting  for  the  opening 
of  the  gate;  that  when  the  guard 
came  and  opened  the  gate,  he  at 
the  same  time  gave  the  signal  for 
the  train  to  start,  wliich  it  did  be- 
fore she  had  time  to  leave;  the 
doorway,  causing  the  door  to 
swing  to,  upon  her  hand,  injur- 
ing a  finger.  Held,  that  the  ques- 
tion of  defendant's  negligence  and 
of  contributoiy  negligence  on  the 
part  of  plaintiff  were  properly  sub- 
mitted to  the  jury.  Baker  v.  Mftn- 
hattan  R.  Go.  533 

20.  Plaintiff  was  a  teacher  in  a  public 
school,  and  also  a  private  music 
teacher.  She  proved  that  she  was 
unable  to  attend  her  school  for  six 
weeks,  and  for  that  period  lost 
her  salary  as  teacher;  that  the  in- 
Jury  to  her  finger  rendered  it  so 


sensitive  that  she  could  not  strike 
the  keys  of  the  piano;  that  in 
giving  inusic  lessons  it  was  neces- 
sary for  her  to  play  in  connection 
with  her  instructions.  There  was 
no  evidence  as  to  the  amount  of 
her  salary,  or  of  her  wages  as  a 
music  teacher.  The  court  charged, 
among  other  things,  that  '*  noth- 
ing can  be  allowed  specifically  for 
any  of  these  items. "  Defendant's 
counsel  requested  the  court  to 
charge  that  there  was  no  evidence, 
upon  which  they  could  give  any 
damages  for  loss  of  time  as  a 
music  teacher,  or  for  absence 
from  her  position  as  school 
teacher.  This  was  refused,  ex- 
cept as  already  (charged.  Hekl,  no 
error.        ♦  Id, 

21.  The  exposure  of  a  passenger  to 
danger,  wliich  the  exercise  of  a 
reasonable  foresight  would  have 
anticipated  and  due  care  avoided, 
is  negligence  on  the  part  of  a 
carrier.  Uhr  v.  H.  rfr  //.  P.  R.  R. 
Co.  556 

22.  It  may  not  be  held,  as  matter  of 
law,  that  the  exercise  of  a  reasona- 
ble foresight  will  not  lead  a  street 
railway  company  to  anticipate 
that  overcrowding  of  its  cars  and 
their  platforms  will  render  acci- 
dents to  passengers  probable;  but 
the  question  whether  it  is  charge- 
able with  negligence  in  permitting 
such  overcrowding,  is  one  of  fact. 

^  Id. 

23.  So,  also,  it  may  not  be  held,  as 
matter  of  law,  that  a  passenger 
surrendering  his  seat  when  the  car 
is  crowded  to  one  less  able  to  stand 
than  himself,  contributes  to  an  in- 
jury caused  by  the  company's  neg- 

.   ligence.  Id. 

24.  Plaintiff  with  his  wife  took  pass- 
age on  one  of  defendant's  cars;  as 
more  people  were  waiting  to  take 
the  car  than  it  could  carry,  plain- 
tiff pressed  forward  to  procure  a 
seat  for  his  wife,  who  by  reason  of 
an  injury  was  unable  to  stand,  and 
when  she  entered  gave  the  seat  to 
her;  he  passed  out  to  the  rear 
platform,  and  this  being  crowded, 
stepped  from  the  car  and  went  to 
the  front  platform,  where  there  ap- 
peared to  be  more  standing  room; 
he  found  it  crowded,  however,  anil 
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SO  took  a  position  on  the  steps 
holding  on  to  the  rail  on  either 
side.  After  riding  thus  a  short 
distance,  a  movement  of  the  pas- 
sengers on  the  platform  caused 
him  to  lose  his  hold;  he  fell  under 
the  car  and  was  injured.  In  an 
action  to  recover  damages,  it  was 
not  shown  or  claimed  that  any 
person,  wilfullv  or  intentionally, 
crowded  plaintiff  from  his  position. 
Held,  that  the  question  of  defend- 
ant's negligence  and  contributory 
negligence  on  the  part  of  plaintiff, 
were  properly  submitted  to  the 
jury.  '  Id. 

25.  In  an  action  to  recover  damages 
for  personal  injuries  alleged  to 
have  been  received  by  plaintiff 
through  the  negligence  of  one  of 
defendant's  servants,  it  appeared 
that  plaintiff  was  an  employe  of 
D.  &  C,  a  firm  of  stevedores*  who 
had  engaged  to  load  a  ship  with 
barrels  of  petroleum,  which  were 
in  the  store-house  and  on  the  dock 
of  defendant;  the  latter  contracted 
to  furnish  the  steam  engine  and 
apparatus  for  hoisting  and  lower- 
ing the  barrels  and  necessary  men 
to  run  and  manage  it.  D.  &  C. 
furnished  the  men  to  stow  away 
the  cargo.  Plaintiff's  duty  was  to 
stand  at  the  gangway  and  signal 
to  G.,  defendant's  employe,  w-ho 
managed  the  hoisting  and  lower- 
ing of  the  barrels.  Plaintiff's  evi- 
dence was  to  the  effect  that  G. 
raised  a  barrel  from  the  dock  with- 
out any  signal,  which,  while  plain- 
tiff's attention  was  engaged  in  the 
performance  of  another  duty, 
swung  against  him,  knocking  hi'm 
into  the  hold  of  the  vessel,  causing 
the  injury  complained  of.  The 
court  instructed  the  jury  that  G. 
was  defendant's  servant,  and  for 
any  ilegligence  on  his  part  it  was 
responsible  as  his  master.  Eeld, 
no  error;  that  G.  and  plaintiff  were 
not  co-servants,  but  servants  of 
different  masters.  Sanford  v.  S.  0. 
(h.  •  571 

26.  This  action  was  brought  to  re- 
cover damages  for  thetieath  of  M., 
plaintiff's  intestate,  a  boy  six  years 
old,  w^ho  was  found  drowned  in  a 
hole  alongside  a  sewer  constructed 
by  defendant  through  private 
property  and  that  of  the  state  with 
the  consent  of  the  owner.    It  ap- 


peared that  the  sewer  emptied  into 
a  bay;  at  high  tide  the  sewage  waft 
driven  back  up  the  sewer,  thus- 
causing  the  cavity  in  question;  this 
was  about  fifty  feet  from  one  of 
defendant's  streets,  along  which, 
forming  the  boundary  of  the  ad- 
joining premises,  was  an  embank- 
ment faced  by  a  wall,  and  on  top 
of  this  a  fence  or  railing  of  posts 
and  cross-bars;  at  a  point  where  it 
was  supposed  the  intestate  went 
upon  the  premises  the  cross-bar 
was  down  and  the  wall  had  given 
away.  People  going  to  the  bay 
had  occasionally  crossed  there,  and 
the  ground  for  ten  or  twelve  feet 
from  the  fence  had  the  appearance 
of  a  path.  It  did  not  appear  that 
any  objection  had  been  made  by 
hny  person  to  the  construction  and 
maintenance  of  the  sewer.  Hddy 
that  no  violation  of  any  duty  which 
the  defendant  owed  the  decedent 
had  been  shown,  and  so  it  w-as  not 
liable;  that  as  to  him  the  con- 
struction of  the  sewer  was  not 
wrongful  or  its  maintenance  a  nuis- 
ance; that  defendant  owed  to  him 
no  duty  of  care  to  protect  him  while 
upon  the  premises,  or  to  guard  the 
hole,  as  it  was  not  so  close  to  the 
street  as  to  make  the  latter  unsafe. 
Murphy  V.  City  of  Brooklyn.      575 

27.  It  seem«  the  owner  of  the  prem- 
ises could  not  have  been  charged 
with  negligence  in  permitting  the 
hole  to  remain.  Id. 

When  eomnum  carrier  ceases  to 

he  liable  as  mich  and  beeames  liable 
only  fo7'  negligence,  and  hirden  of 
proving  this  devohes  on  shipper. 

JSe^  'Drapery.  Pres't.,  ete.,  D.  d  H. 
C.  Co.  118 


NEW  YORK    ((^ITY  OF). 

1.  In  an  action  to  recover  possession 
of  certain  real  estate  in  the  city  of 
New  York,  it  appeared  that  the 
premises  in  question  were  part  of 
a  farm  owned  by  B.  in  his  life- 
time. The  earliest  deed  produced 
by  plaintiff  was  one  executed  in 
1835  to  8.,  the  grantor  in  which, 
was  described  as  the  only  child  and 
heir-at-law  of  B. ;  the  truth  of  this 
recital  was  established  by  the  evi- 
dence. As  early  as  1825  said  farm 
was  occupied  by  McG.,  a  son  of 
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said  grantor,  who  cultivated  it  until 
1833,  during  which  time  said  grant- 
or lived  at  her  homestead  in  the 
neighborhood  and  frequently  visit- 
ed lier  son  at  the  dwelling-house 
on  the  farm,  and  was  in  constant 
communication  with  him.  When 
his  occupation  ceased,  the  farm 
was  rented.  Heldy  that  possession 
in  sjiid  grantor  was  sufficiently 
established.  DunJmm  v.  Totai- 
shend.  281 

2.  Plaintiff's  title  was  objected  to  on 
the  ground  that  the  premises  in 
question  were  below  original  high- 
water  mark,  and  that  the  title 
was,  therefore,  in  the  city.  The 
city  surveyor  testitied  that  the 
avenue  on  the  west  side  of  which 
the  lots  are  located,  was  graded 
between  1850  and  1853;  that  before 
that  work  was  commenced  he  ex- 
amined the  .locality,  and  that 
the  land  in  question  was  about 
thirteen  inches  below  high-water 
mark.  It  appeared  the  city  had 
levied  an  assessment  on  said  lots 
for  said  grading,  and  disclaimed 
any  ownership  in  itself.  It  also 
appeared  that  prior  to  1835  high- 
water  mark  was  east  of  said  ave- 
nue at  that  point,  and  that  the 
meadows  which  included  said  lots, 
were  above  the  ordinary  daily  tide, 
and  were  not  covered  by  water, 
except  during  occasional  and 
severe  easterly  storms.  Ueld,  that 
no  title  to  the  land  was  shown  in 
the  city;  that  the  question  was 
not  as  to  high-water  mark  in 
1850,  but  as  to  where  high-water 
mark  was  during  the  occupancy 
of  McG.  Id. 

3.  In  1851  plaintiff  entered  into  a 
contract  with  P.  and  others,  un- 
der which  they  were  authorized, 
and  the  consent  of  plaintiff's  com- 
mon council  was  given  them,  to 
construct  and  operate  a  horse  rail- 
road through  certain  streets  in  the 
city  of  New  York,  each  of  its  cars 
to  be  annually  licensed  by  the 
mayor,  and  such  annual  fee  to  be 
paid  therefor  as  the  common 
council  might  determine.  The 
company  was  organized  and  the 
road  in  part  constructed  prior  to 
the  passage  of  the  street  railroad 
act  of  ia54  (Chap.  140  of  the 
Laws  of  1854).  In  1855,  the  com- 
pany was  incorporated  under  and 
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by  virtue  of  the  General  Railroad 
Act  of  1850  (Chap.  140,  Laws  of 
1850),  and  said  act  of  1854.  The 
common  council  fixed  the  license 
fee  for  defendant's  cars,  and  it 
paid  the  same  from  1860  to  1874, 
when  the  Legislature  passed  an 
act  (Chap.  478,  Laws  of  1874),  re- 
quiring defendant  to  extend  its 
route  in  said  city,  and  providing 
that,  when  such  extension  was 
completed,  defendant  should  oper- 
ate its  road,  "subject  only  to  the 
provisions  of  the  General  milroad 
Act  of  this  state,  with  its  amend- 
ments." Defendant  complied  with 
the  provisions  of  said  act,  and  in 
this  action  to  recover  license  fees 
claimed  that,  as  no  such  fees  were 
•  required  by  the  General  Railroad 
Act,  it  was  relieved  by  said  proviso 
from  paying  the  same.  Held,  un- 
tenable; that  the  act  of  1854  was 
in  pari  materia  with  the  Greneral 
Railroad  Act,  and  in  effect 
amended  it  by  prohibiting  the 
construction  of  a  railroad  upon 
the  streets  of  a  city  save  upon 
compliance  with  prescribed  con- 
ditions; said  act  is,  therefore,  one 
of  the  acts  subject  to  the  provis- 
ions of  which  defendant  holds 
and  operates  its  road;  also  that 
there  is  nothing  in  the  act  of  1874 
which  limits,  repeals  or  modifies 
the  act  of  1854.  Mayor,  etc.,  v. 
E.  A.  R.  B.  Co.  389 

4.  Also,  held,  that  although  the  grant 
to  defendant  and  conditions  im- 
posed upon  it  by  the  common 
council  were  void  when  made,  not 
being  within  its  powers,  they  were 
ratified  and  confirmed  by  the  act 
of  1854  and  thus  became  valid  and 
binding.  Id. 

5.  Also,  held,  the  fact  that  the  plain- 
tiff's common  council  had  passed 
an  ordinance,  imposing  a  penalty 
for  a  failure  to  procure  a  certifi- 
cate for  a  license,  did  not  operate 
to  prevent  plaintiff  from  maintain- 
ing the  action  to  recover  license 
fees.  Id. 

NOTICE. 

1.  It  mms,  that  officers  assuming  the 
responsibility  and  charged  with 
the  duties  of  the  management  of 
the  business  of  a  corporation  are 
chargeable  with  knowledge  as  to 
matters  which  are  open  to  obser. 
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vation  and  legitimately  subject  to 
their  inspection  and  control.  Hun- 
tington V.  Attrill.  365 

2.  The  knowledge  of  an  agent  can 
be  charged  to  the  principal  only 
when  clear  proof  was  made  that 
the  knowledge  was  present  in  the 
agent's  mind  at  the  time  of  the 
tnmsaction  which  is  the  subject  of 
consideration .  Rattery  v .  Sch  tra n - 
n^ecke.  543 

Whn  ]x)SSt'mon and (>raipa UC1/ 

of  real  ctttate  by  one  /lolding  under  vu- 
r( corded  deed,  notice  to  subsequent  in- 
cumbraticers. 

See  Frvar  v.  Siceet.  454 

Officer  of  c/>rporntion  charge- 
able with  iwlice  of  its  by-la  irs. 

See  JDftuglam  v.  M.  Ins,  Co.         484 

Wfien  pnncijHd  chargeable  mth 

knowledge  jrossessed  by  agent. 

See  Hyatt  v.  (Hark.  563 

NOTICE  (OF  SUIT  PENDING). 

1.  It  seems,  a  judgment  in  a  fore- 
closure suit  under  the  Co<:le  of 
Procedure  (^  123,  as  amended  in 
1856  and  1862),  is  effectual  to  bar 
the  right  of  redemption  of  a  gran- 
tee not  made  a  party,  whose  deed 
was  subsequent  to  the  mortgage 
and  prior  to  the  commencement  of 
the  foreclosure  suit,  but  was  not 
recorded  until  after  the  filing  of 
lis  pendens;  at  least  where  the 
plaintiff  in  such  action  had  no 
actual  notice  at  the  time  of  its 
commencement  of  the  unrecorded 
deed.  Kursfwedt  v.  U.  I).  S.  Insti- 
tution. 358 

2.  It  was  contemplated  by  the  pro- 
visions of  the  Code  of  Proceedure 
in  reference  to  filing  lis  j)emlens 
(§  132;  see.  also,  Code  of  Civ.  Pro., 
§§  1670.1671),  that  those,  whose  con 
veyances  or  incumbrances  appear 
by  the  record  should  be  made  par- 
ties in  order  to  charge  with  the 
result  of  the  action,  those  holding 
under  or  through  them  not  made 
parties,  whose  interests  do  not  so 
appear  at  the  time  of  such  filing. 

Id. 

OFFICE  AND  OFFICERS. 

1 .  It  seems  where,  in  an  action  upon  a 
bond  or  undertaking  taken  by  a 


sheriflf,  a  defense  is  interposed, 
based  on  the  statutory  provision 
(2  R.  S.  286.  §59)  prohibiting  tliiit 
officer  from  taking  any  bond,  ob- 
ligation or  security  "by  color  of 
his  oftice  in  any  other  case  or  man- 
ner than  such  as  are  provided  by 
law^,  '*  the  defense  is  not  met  by 
proof  that  the  instniment  was 
taken  at  the  instance  of  the  defend- 
ants; its  validity  or  invalidity  is 
not  dependent  upon  the  question 
as  to  whether  it  was  extorted  or 
voluntarily  given.  Haberstro  v. 
Bedford.  187 

2.  In  an  action  against  an  oflScer  of 
a  corporation,  incorporated  under 
the  act  of  1875  (Chap.  611,  Laws 
of  1875),  providing  for  the  organ- 
ization of  certain  business  corpo- 
ration, to  enforce  tlie  liability  for 
a  debt  of  the  corporation  imposed 
by  said  act  (^  21),  because  of  the 
signing  of  a  certificate  or  report 
false  in  a  material  representation 
it  is  not  necessary  to  show  know- 
ledge on  the  part  of  the  officer  at 
the  time  of  signing  ;  proof  that 
the  wTiting  is  untrue,  "in  any  ma- 
terial representation  "  is  sufficient. 
Huntington  v.  Attrill.  365 

3.  It  seems  that  officers  assuming  the 
responsibility  and  charged  with  the 
duties  of  tlie  management  of  the 
business  of  a  corporation  are 
chargeable  with  knowledge  as  to 
matters  which  are  open  to  obser- 
vation and  legitimately  subject  to 
their  inapection  and  control.      Id. 

4.  Plaintiff,  on  January  1,  1857,  en- 
tered defendant's  service  as  secre- 
tary, at  a  yearly  salary.  He  con- 
tinued in  such  service  until  January 
19,  1885,  when  he  was,  by  defend- 
ant's board  of  directors,  removed, 
and  a  successor  pro  tern,  appointed. 
In  an  action  to  recover  as  damages 
the  salary  for  the  remainder  of 
that  yciir,  there  was  no  evidence 
that  the  original  hiring  was  for  a 
year  other  1  han  the  fact  that  plain- 
tiff's salarj'  was  annual.  One  of 
defendant's  by-laws  which  went 
into  effect  in  1850  provided  that 
its  officers,  including  the  secretary, 
"  shall  respectively  hold  their  offi- 
ces during  the  pleasure  of  the 
board  of  directors,  and  until  tlie 
appointment  of  a  successor,  either 
permanently  or  pro  tern.'*     Held, 
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that  the  action  was  not  maintain- 
able, that  plainti^  was  chargeable 
with  notice  of  the  by-law,  and  as 
no  special  contract  wliich  indicat- 
ed any  purpose  to  abridge  the 
right  of  removal  given  by  it  was 
shown,  it  entered  into  and  became 
part  of  the  contract  of  employ- 
ment ;  and  that  under  the  by-law 
the  right  of  removal  at- any  time 
was  unqualified.  Douglaa  v.  M. 
Ins.  Co.  484 


PARTIES. 

1.  A  husband  and  wife  agreed  to 
live  separately,  and  to  elfcctuate 
that  agreement  entered  into  articles 
of  separation,  through  the  medium 
of  a  trustee,  by  the  terms  of  which 
the  husband  agreed  to  pay  to  the 
trustee,  annually  a  sum  named, 
for  the  support  of  the  wife  during 
life,  the  same  to  be  in  full  satisfac- 
tion for  such  support  and  main- 
tenance and  of  all  alimony;  the 
wife  and  trustee  covenanted  to 
save  the  husband  harmless  from 
his  obligation  to  support  her,  and 
upon  execution  of  the  agreement 
the  parties  separated.  In  an  ac- 
tion against  the  husband,  to  re- 
cover a  payment  under  the  agree- 
ment, Mdy  that  it  was  valid; 
that  the  trustee  named  was  the 
trustee  of  an  express  trust,  ancl 
that  the  action  was  properly 
brought  in  his  name.  Clark  v. 
Foadick.  7 

2.  While,  where  the  mortgagor  has 
conveyed  his  interest,  he  is  not  a 
necessar)'  party  to  a  foreclosure;  if 
he  is  not  made  a  party,  it  is  neces- 
sary to  make  one  deriving  title  or 
interest  from  him,  subsequent  to 
the  mortgage,  a  party  in  order  to 
bar  his  right  of  redemption.  Kvr- 
itJteedt  v.  U,  D.  8.  Inatitutioii.    368 

8.  For  the  purpose,  therefore,  of 
charging  subseqticnt  grantees  or 
incumbrancers  not  mfSe  parties, 
the  fact  that  the  mortgagor  has 
conveyed  the  property  does  not 
obviate  the  necessitv  of  serving  the 
summons  and  complaint  upon  him, 
and  charging  him  by  the  decree. 

Id. 

4.  In  an  action  to  foreclose  a  mort- 
gage, brought  under  the  Code  of 


Procedure,  the  mortgagor  was 
made  a  party,  but  was  not  served 
with  the  summons  and  complaint, 
S.,  a  defendant,  who  was  served, 
appeared  and  answered,  setting  up 
and  proving  a  conveyance  from 
the  mortgagor  of  his  equity  of  re- 
demption, executed  before  the 
commencement  of  the  foreclosure 
suit,  but  not  recorded,  and  of 
which  it  did  not  appear  the  plain- 
tiff therein  had  notice  at  the  time 
said  action  was  commenced.  S.  at 
that  time  was  married;  his  wife 
was  not  made  a  party.  In  an  action 
by  a  purchaser  from  one  who 
claimed  title  under  a  deed  on  sale 
under  judgment  in  the  foreclosure 
suit,  to  recover  back  the  purchase- 
money  paid,  held,  tluit,  as  the 
mortgagor  was  not  served,  the 
right  of  dower  of  the  wife  of  S. 
was  not  cut  off  by  the  foreclosure; 
that  the  fact  that  the  husband  was 
a  party  defendant  did  not  operate 
to  bar  or  defeat  her  right  of  re- 
demption; that,  therefore,  the  ven- 
dor was  not  able  to  convey  a 
marketable  title  free  from  reason- 
able doubt,  which  in  contempla- 
tion of  the  parties  was  to  be  con- 
veyed in  performance  of  the  con- 
tnict.  and  that  plaintiff  was 
entitled  to  recover.  Id, 

When  tpife  wito  has  joined  with 

her  husband  in  a  mortgafje  of  lands 
owned  by  him,  not  prohibited  by  the 
Code  of  Civil  Procedure  (§  829)/r<w» 
testifying,  in  an  action  of  foreclosure 
brought  after  his  death,  to  transactions 
between  him  and  mortgagee. 

JSee  Ilolcomb  v.  CampheU,  46 


PARTITION. 

1.  In  an  action  of  trespass  it  appeared 
that  J.  and  E.  owned,  as  tenants  in 
common,  a  farm  of  about  one  hun- 
dred and  seventy  acres,  upon  which 
there  was  an  apple  orchard.  In 
1850  they  made  a  parol  partition 
of  said  farm  by  which  J.  was  to 
have  one  hundred  acres,  including 
the  orchard,  and  E.  the  remaining 
seventy  acres.  As  part  of  the  oral 
agreement,  E.  his  heirs  and  assigns, 
were  to  have  the  right  to  enter 
upon  J.'s  part  and  gather  one-half 
of  the  apples,  growing  or  to  grow, 
in  said  orchard.  Immediately 
thereafter  the  parties  took  posses- 
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sion  of  their  respective  portions, 
and  they  and  their  successors  in 
title  continued  to  occupy  the  parts 
so  allotted  to  them  respectively 
without  any  claim  of  title  being 
made  by  either  to  the  land  so  owned 
and  occupied  by  the  other.  E.  died 
in  1854;  by  his  will  he  devised  said 
seventy  acres  and  the  **appur-. 
tenances  "  to  defendant,  and  gave 
to  him  all  his  "right,  title  and 
interest  to  the  apples,  growing  or 
to  grow,  on  the  premises  now  oc- 
cupiijd  by  J."  Said  defendant 
took  possession  of  the  seventy 
acroB  under  the  will  and  occupied 
them  until  1861,  when  he  conveyed 
them  with  "appurtenances"  to 
M.,  by  deed  which  was  duly  re- 
corded but  which  did  not  men- 
tion any  right  to  enter  upon  the 
one  hundred  acres  and  gather 
half  the  apples.  Plaintiff  claimed 
the  one  hundred  acres,  under  a 
deed  from  J.  Neither  that  deed, 
nor  the  one  to  plaintiff,  contained 
any  reference  to  any  right  of  the 
owner  of  the  seventy  acres  to  enter 
upon  the  land  conveyed.  Shortly 
after  plaintiff  entered  into  pos- 
session, defendant,  by  direction 
of  his  grantee,  entered  upon 
plaintiff's  premises  and  gathered 
apples  from  the  orchard,  after  hav- 
ing been  forbidden  to  do  so  by 
plaintiff.  From  the  time  of  the 
parol  partition  until  then  E.,  and 
his  successors  in  title  to  the  seventy 
acres  had  annually  gathered  apples 
from  said  orchard  without  having 
been  prohibited.  There  was  no 
evidence  that  plaintiff  had  notice 
of  the  existence  of  anv  such  right 
or  claim  when  he  purchased.  Iield, 
that  defendant's  entry  was  without 
right,  and  he  was  'a  trespasser; 
that  a  right  in  the  nature  of  an 
easement  could  not  be  acquired 
by  virtue  of  the  parol  agreement 
by  the  owner  of  the  seventy  acres 
in  the  remainder  of  the  farm;  that 
if  the  right  in  question  was  to 
belong  to  E.  as  a  personal  interest 
independent  of  his  ownership  of 
the  seventy  acres,  it  was  not  an 
easement  *  proper,  but  an  estate 
in  the  lana  itself;  that  it  was 
inconsistent  with  possession  or 
ownership  in  severalty,  which  is 
the  sole  and  exact  result  of  an 
effective  parol  partition;  but  that 
whatever  was  the  nature  of  the 
right,  unless  it  was  a  parol  license. 


it  required  a  grant  duly  recorded  to 
make  it  valid  against  one  pur- 
chasing the  one  hundred  acres 
without  notice  and  in  reliance  upon 
the  recording  act;  that  the  will  of 
E.  was  not  constructive  notice  to 
plaintiff,  it  not  having  been  re- 
corded in  the  county  clerk's  office; 
that  if  the  right  to  enter  was  a 
parol  license  merely,  it  was  revoc- 
able at  pleasure  and  was  revoked 
by  conveyance  of  the  one  hundred 
acres  without  reference  thereto. 
Taylor  v.  Millard.  244 

2.  It  seems  a  pai'ol  partition  may  be 
made  of  lands  owned  by  tenants 
in  common,  provided  each  party 
takes  and  retains  exclusive  pos' 
session  of  the  portion  allotted  to 
him;  the  parol  agreement  alone 
cannot  terminate  the  unity  of  pos- 
session ^  Id 

3.  A  right  'in  the  nature  of  an  ease- 
ment cannot  be  created  by  a  parol 
agreement  for  the  partition  of 
lands.  Id, 

PARTNERSHIP. 

1.  A  general  assignment  for  the 
benefit  of  creditors,  relating  solely 
to  the  property  of  a  general  part- 
nership, all  of  "which  is  personal, 
and  reciting  that  it  is  made  by  the 
firm  to  which  the  firm  name  is  sub- 
scribed hy  one  of  the  partners,  who 
declares  in  the  certificate  of  ac- 
knowledgment **  that  he  executed 
the  same  as  and  for  said  firm  (giv- 
ing its  name)  and  under  its 
authority  and  instructions  of  the 
members  of  said  firm,"  is  not  void 
on  its  face  by  reason  of  the  man- 
ner of  its  execution;  such  an  as- 
signment may  legally  be  executed 
in  the  name  of  the  firm,  by  one  of 
the  partners,  if  done  with  the  oral 
assent  of  all.     Hooper  v.  BaiUie. 

413 

2.  In  an  action  by  firm  creditors  to 
set  aside  such  an  assignment,  if 
the  plaintiff  desires  to  raise  the 
question  as  to  the  assent  of  the 
other  partners,  it  should  be  pre- 
sented by  the  pleading.  Id, 

3.  If  so  presented,  the  burden  is 
upon  the  plaintiff  to  establisli  that 
the  assignment  was  executed  with- 
out their  assent.  /d. 


i  In  such  an  action  the  cc 
alleged  that  the  assignm 
made  with  intent  to  defra 
was  put  in  issue  by  the 
It  appeared  that  the  firm 

gaged  in  business  in  Ne< 
aving  a  branch  house  ii 
It  was  composed  of  throe  ti 
^o   of   whom    resided    I 
York,  the  other  in  Brazil 
of  the  New  York  partnc! 
cuted    the    assignment; 
other,  testified  that  short  J' 
Its  execution  B    told  hini 
they  did  not  get  remittan- 
Brazil  they  would  have  to  i 
assignment;  the  witness  ai  i 
"  If  we  must  do  it.  then  w  ! 
also,   that  he  did  not  re  i 
any  other  conversation  w  I 
reference  to  the  assignm«  i 
would  not  swear  there  wj  s 
Phiintiff  also,  after  provin  • 
Assignee  that  he  saw  a  cal  i 
W.,   the  Brazilian  partnc  , 
before  the  assignment,   a  I 
to  it  without  qualificatioi 
evidence  a  letter  from  Vi 
assignee,  to  the  eflPect  tha'  ] 
firmed  by  cable  the  assign 
the  assets  of  the  New  Yi  • 
only,  it  being  out  of  his  i  i 
do  more,  as  under  Brazilii  i 
was  necessary  to  settle  clai 
before  remittance  of  any    i 
abroad.     It  also  appeared,   i 
trial  court  found,   that  A 
-converting    the    assets   ir 
into    money    and     payin 
claims,  remitted  the  balani 
assignee.     The  refc'rec  al: 
that  J.  never  objected  to     • 
tioned  the  assignment  ei    i 
fore  or  after  the  executio 
assignee  and  one  of  tlie  ai    | 
called  as  witnesses  for  the  i    i 
both  testified  that  the  a.sg     i 
was  made  in  good  faith,  ai 
was  no  evidence  to  the  c 
At  the  close  of  the  evid* 
defendant's  counsel  reque     ; 
court  to  find  the  issue  oi     \ 
their  favor;    it  refused,  t     i 
<iefendants  excepted.     Tl 
found    that    the   assignm 
made  without  the  authori     . 
«ent  of  J.  and  W.,  to  wh: 
ing  the  defendants  excepts 
court  found  as  conclusioi      [ 
that  the  assignment  was      i 
lent  and  void  as  against  p      i 
Held,   that  the  findings 
roneous;   and  that  the  re 
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by  putting  his  improved  pump  on 
the  market  unpatented,  and  which 
was  his  exclusive  property  until 
he  abandoned  it  by  publication  or 
it  was  fairly  discovered  by  another. 
Tahor  V.  Iloffman,  30 

2.  An  inventor  has,  independent  of 
letters  patents,  an  exclusive  prop- 
erty in  his  invention,  until  by  pub- 
lication it  becomes  the  property  of 
the  public.  Id. 

PAYMENT. 

"Where  a  mortgagee  agrees  that  a 
debt  due  by  him  to  the  mortgagor 
shall  be  applied  in  payment  of  the 
mortgage,  the  omission  of  the 
former  to  indorse  tlie  payment  on 
the  mortgage,  dot^s  not  alt<jr  the 
effect  of  the  agreement  as  a  pay- 
ment, and  an  assignee  of  the  mort- 
gage takes  it  subject  to  the  pay- 
ment.    Holcomb  V.  Campbell.       46 


PAYMENT  INTO  COURT. 

When  party  making  a  tender  seeks 
to  make  it  basis  of  alteiMitive  re- 
lief, must  pay  the  money  into 
court. 


See  Ilalpin  v.  P.  Ins.  Co. 


165 


PENAL  CODE, 
g  714  Spief/el  v.  Ilai/es.  660 

PHYSICIANS  AND  SURGEONS. 

Statements  made  in  respect  to  a 
practicing  physician,  imputing  to 
him  general  ignorance  of  medical 
science,  incompetency  to  treat 
diseases,  and  a  general  want  of 
professional  skill,  are  slanderous, 
and  actionable  without  proof  of 
special  damages.  CraikBhank  v. 
6oi'doti  1 78 

PLEADINGS. 

1.  The  authorization  by  the  Code  of 
Civil  Procedure,  (^  535)  of  pleas  in 
mitigation,  in  actions  of  slander, 
is  not  a  license  for  their  interposi- 
tion in  bad  faith,  and  when  they 
are  so  interposed,  that  fact  may  be 
considered  by  the  jury.  Cniik- 
9?iank  V.  Go7'dou.  '  178 


2.  In  an  action  to  recover  damai|es 
for  an  alleged  fraud  the  complamt 
set  forth  in  substiince  that  defend- 
ant was  a  member  of  a  firm  to 
whom  plaintilf  had  rented  certain 
premises  under  a  lease,  which  per- 
mitted it,  ou  default  in  payment 
of  the  rent,  to  enter  and  dispossess 
the  lessees  and  to  demise  tlie 
premises  to  others;  that  the  lessees 
failed  to  pay  rent  due;  that  plain- 
tiff had  an  opportunity  to  lease 
the  premises  to  a  responsible  party, 
and  tlmt  it  was  induced  by  repre- 
sentations made  by  defendant, 
which  were  to  his  knowledge  false, 
to  allow  the  lessees  to  remain  in 
possession,  to  refrain  from  re- 
entering and  to  refuse  to  lease  to 
such  other  persons,  and  in  conse- 
quence, the  lessees  being  insol- 
vent, plaintiff  lost  the  rent.  The 
complaint  was  dismi.ssed  upon  the 
pleadings.  Held,  error;  that  the 
allegations  of  the  complaint  were 
sufficient  to  justify  the  conclusion 
that,  but  for  the  representations 
complahied  of,  plaintiff  would 
have  availed  itself  of  its  right  to 
re-enter,  and  that  subst»quent  occu- 
pation by  the  lessees  and  the 
additional  obligation  to  pay  rent 
thereafter  accruing,  was  permitted 
on  the  faith  of  the  false  repre- 
sentations. X.  v.  1^.  Im.  Co.  v. 
Chapman.  288 

3.  A  check  draw  upon  plaintiff  by 
one  of  its  depositors,  was  alterea 
by  raismg  the  amount  and  chang- 
ing the  name  of  the  payee;  it  was 
delivered  to  the  N.  Y.  &  B.  D.  E. 
Co.  an  express  company,  for  col- 
lection, indorsed  in  blank  with  the 
name  of  the  fictitious  payee. 
The  express  company  transmitted 
and  indorsed  the  check  for  collec- 
tion to  defendant's  company,  the 
AV.  E.  Co.  That  company  pre- 
sented the  same  for  payment  and 
received  the  amount  called  for  by 
it  as  raised,  which  it  delivered  to 
the  N.  Y.  &  B.  D.  E.  Co.,  and  that 
company  delivered  it  to  the  person 
from  whom  it  had  received  the 
check.  Thereafter  the  fraud  was 
discovered  and  the  amount  over- 
paid demanded  back.  The  com- 
plaint, after  averments  as  to  the 
fraudulent  alteration  of  the  check, 
alleged  that  the  "check  so  altered, 
changed  and  raised,  and  properly 
indorsed,  was  presented"  by  thi 
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a  gout  of  the  W.  E.  Co.  The  an- 
swer admitted  that  the  cheek 
•'properly  indorsed"  was  pre- 
sented for  payment  as  alleged  in 
the  complaint,  llddy  that  this 
was  not  an  admission  that  the 
check  was  indorsed  bv  the  W.  E. 
Co.     JV.  C.  Bank,  v.  ^ViHtcott.  468 

4.  In  an  action  by  firm  creditors  to 
set  aside  an  assignment  for  benefit 
of  creditors  of  the  firm  property 
executed  by  one  of  the  copartners, 
if  the  plaintiff  desires  to  raise  the 
question  as  to  the  assent  of  the 
other  partners,  it  should  be  pre- 
sented by  the  pleading,  llmrpcr 
V.  Bu'dlu.  413 

6.  It  setm^,  the  material  allegations 
in  the  complaint  in  such  an  action 
of  interpleader  are,  that  two  or 
more  persons  have  preferred  a 
claim  against  the  plaintiff;  that 
they  claim  the  same  thing;  that 
plamtiff  has  no  beneficial  interest 
m  the  thing  claimed;  and,  that  he 
cannot  determine  without  hazard 
to  himself  to  which  of  the  defend- 
ants the  thing  belongs.  Crane  v. 
McDonaUL  648 

' In  action  by   married  icornan 

to  recacer  damage^t  far  injunes  caused 
by  negligence^  if  she  fueeka  to  recover 
for  lo88  of  earnings  or  diminution 
of  earning  capacity,  licr  c*/mplaint 
must  contain  allegations  showing  she 
is  entitled  to  her  earnings,  'jr  if  she 
seeks  to  rea/cerfoi'  injunes  to  her  busi- 
ness, she  must  allege  that  sJte  teas 
engaged  in  business  on  her  men  account. 

Se4>  Uransky  v.  IJ.  i>.,  E.  B.  dt  B. 
£.Ii.  Co.  304 

JSee  COUNTEII-CLAIM. 


PRACTICE 

1.  Where  a  finding  of  fact  by  a  court 
or  referee  is  without  evidence  to 
support  it,  it  is  a  ruling  upon  a 
question  of  law  (Code  Civ.  Pro., 
§  993),  and  if  excepted  to,  presents 
a  legal  question  reviewable  here. 
Ha^n  v.  2\  Ins.  Co.  165 


as  a  notice  to  tlie  respondent  of  an 
intention  to  raise  the  question  of 
legal  error,  and  puts  on  him  the 
responsibility  of  adding,  by 
amendment,  any  omitted  evidence 
on  the  question*  Id. 

3.  On  appeal  to  this  court  from  a 
judgment  entered  at  General  Term, 
"upon  a  verdict  subject  to  the 
opinion  of  the  court,"  the  return 
must  contain  a  *'  statement  of  the 
facts,  of  the  questions  of  law  aris- 
ing thereupon,  and  of  the  determi- 
nation of  those  questions  by  the 
General  Term,"  as  required  by  the 
Code  of  Civil  Procedure  (§  1339); 
without  such  a  statement  the  ap- 
peal may  not  be  heard.  Gmpen- 
horen  v.  Ball.  231 

4.  While  in  general,  where  excep- 
tions have  been  taken  on  trial,  it 
is  erroneous  to  direct  a  verdict 
subject  to  the  opinion  of  the  Gen- 
eral Term,  the  party  taking  the 
exceptions  may  waive  them,  and 
by  consent  the  case  may  be  sub- 
mitted to  the  General  Term,  and 
where  no  exception  was  taken  at 
the  trial  to  the  direction  of  a  ver- 
dict and  the  objection  to  the 
power  of  the  General  Term  to  hear 
the  case  was  not  raised  in  that 
court,  it  will  be  deemed  to  have 
been  waived.  Id. 

5.  It  seems,  objections  wiiich  are  in 
the  case,  arismffupon  the  evidence 
and  involved  in  the  controversy 
between  the  parties,  are  meritori- 
ous and  available  to  the  unsuccess- 
ful party  on  appeal  although  they 
may  not  have  been  considered  in 
the*  lower  court .  Id. 

6.  Objections,  however,  to  the  pro- 
ceedings not  connected  with  the 
matters  in  issue,  but  which  are 
preliminary  and  go  only  to  the 
right  and  power  of  the  court  to 
hear  the  t^se,  are  technical  and 
are  deemed  to  have  been  waived  if 
the  party  proceeds  wMth  the  trial 
or  argument  without  raising  them. 

Id. 


2.  It  is  not  necessary  for  the  pur- !  7.  A  party  intending  to  question 
poses  of  such  review,  that  the  case  '  the  power  of  the  court  to  hear  the 
should  show  that  it  contains  all  i  case,  should  do  so  at  his  earliest 
the  evidence;  the  exception  ap- 1  opportunity,  and  if  his  objection  is 
pearing  in  the  proposed  case  serves  :     overruled,  he  should  see  to  it  that 
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by  an  appropriate  order  tlie  i-uling 
is  made  apparent  on  tlie   record. 

Id. 

Whin  cxcrptions not  mfficiently 

definite  to  present  guestumfor  review 
8ee  Read  v.  NicMs.  ''''' 

See  Appeal. 

pLEADIN<i. 

Trial. 


PRESUMPTIONS. 

1.  Where  an  order  to  discharp:c, 
a  judgment-debtor  in  custody  under 
an  execution  against  his  person, 
signed  by  the  attorney  of  the  cred- 
itor, is  served  upon  the  sheriff, 
it  carries  with  it  the  presumption 
that  it  was  duly  authorized.  Darin 
V.  B&we.  55 

2.  While  this'  presumption  may  not 
be  conclusive  upon  the  sheriff,  it 
requires  some  action  on  his  part, 
either  to  return  it  or  give  notice 
that  he  requires  somethmg  farther,  j 
or  else  to  act  upon  it  as  sufficient. 

Id. 

3.  The  law  will  not  imply  a  covenant 
in  a  lease  as  to  conditions  not 
under  the  control  of  the  lessor;  and 
with  reference  to  which  he  and 
the  lessee  being  ignorant,  neither 
could  be  supposed  to  have  con- 1 
tracted.     Franklin  \.  Broini.     110 

4.  Where,  however,  no  objection  is 
taken  by  the  pleadings  on  the  other  | 
Bide  to  a  failure  to  allege  payment  | 
into  court  of  money  tendered,  the  , 
act  may  be  performed  on  trial,  and.  | 
in  the  absence  of  any  objection  I 
then  taken,  the  presumption  on ' 
appeal  is  that  it  was  performed.  ! 
Ualpia  V.  P.  Ins.  Co.  lOo 


5.  Where  an  owner  of  a  tract  of  land 
conveys  a  portion  thereof  by  deed 
which  bounds  the  land  conveyed 
by  a  street,  described  as  laid  out 
upon  a  map,  and  provides  that  it 
shall  actually  be  laid  out  of  a  given 
width  within  a  given  time,  the 
presumption  is,  the  conveyance 
carries  the  fee  to  the  center  of  the 
street.     In  re  Ijidue.  213 

6.  Presumptively,  damages  for  negli- 
gently diminishing  the  earning 
capacity  of  a  married  woman  be- 


long to  her  husband,  and  when 
she  seeks  to  recover  such  damages, 
her  complaint  must  allege  that  for 
some  reason  she  is  entitled  to  the 
fruits  of  her  own  labor,  or,  if  she 
seeks  to  recover  damages  for  an 
injury  to  her  business,  she  must 
allege  that  she  was  engaged  in 
business  on  her  own  account  and  by 
reason  of  the  injury  was  injured 
therein  as  specifically  set  forth. 
Uransky  v.  I).  />.,  E.  D.  d-  B.  U. 
R.  Co.  ■  304 

r.  In  an  action  by  the  owner  of  goods 
delivered  to  a  commission  merchant 
jfor  sale,  against  the  latter,  to 
recover  as  for  money  had  and 
received,  the  proceeds  of  sale,  it  ap- 
peared that  the  goods  were  sold  and 
sale  reported  before  the  commence- 
ment of  the  action.  The  report 
of  sale  did  not  state  as  to  whether 
the  goods  had  been  paid  for  or  not, 
but  defendants  claimed  to  apply 
the  amount  on  an  individual  in- 
debtedness to  them.  Defendants' 
evidence  on  the  trial  was  to  the 
effect  that  the  goods  were  not  in 
fact  paid  for  until  after  the  com- 
mencement  of  the  action.  Held,  a 
refus;il  to  submit  to  the  jury  the 
question  as  to  whether  the  defend- 
ants had  actuallv  received  the  pro- 
ceeds  of  sale  before  suit  brought, 
and  as  to  whether  they  were  by  their 
acts  estopped  from  denying  it  was 
error;  that  while  in  the  absence  of 
evidence  of  authorty  to  sell  on 
credit,  the  presumption  from  a  sim- 
ple report  of  sale  would  be  that  the 
sale  was  for  cash,  the  presumption 
was  not  conclusive,  and  evidence 
to  the  contrary  having  been  given, 
the  question  was  one  of  fact  for 
the  jury.     RonenlMry  v.  Bhfck.    329 

8.  Where  a  stockholder  of  a  corpor- 
ation becomes  an  officer  thereof 
and  assumes  the  duties  of  the  office 
and  performs  them  without  any 
agreement  or  provision  for  com- 
pensation, the  presumption,  in  view 
of  his  relation  and  interest,  may 
properly  arise  that  he  intends  to 
perform  the  services  gratuitously. 
MatJun-  V.  K.  M.  Co.  629 


PRINCIPAL  AXD  AGENT. 

1.  Plaintiff  entered  into   a  contract 
with  defendant,  by  which  he  sold 


to  him  the  exclusive  right  i 
performances  of  certain  pla 
thirty  consecutive  weeks.    D 
ant  agreed  to  pay  plaintiff 
each  week  "commencing  th 
aaturdav  aft<?r  said  perfori 
begins/'    In  an  action  to  r[ 
an  alleged  balance  due  undf 
contract  it  was  admitted   tl); 
performance  began  as  coutem  i 
by      the     contract.       Defci 
claimed  that  the  condition  o 
contract   was  that  he  should 
diice  the  plays  each  week  an 
without  proof  that  he  had  so 
plaintiff  could  not  recover 
untenable;    that    after  the 
mencement  of  tlie  performar  ( 
defendant  neglected  or  refui  ( 
.  produce  the  plays,  it  was  a  I  i 
ot  the  contract  on  his  pan 
did  not  shield  him  from  his 
ption  to  pay  the  stipulated   i 
for  each  week  until  the  end  .  1 
timespecitied.  I)a!y\.  ^term  , 

2.  Defendant  set  up  as  a  counter  • 
a  right  as  assignee  of  N. ,  to 
ties  on  a  certidu   play   perf<  ■ 
by  plaintiff.     Jt  appeared      i 
contract  was  entered  into  be  ' 
-^.  and  A.,  a  dramatic  authc 
which   A.  assigned   to  N.  fc   ' 
theatre  in  New  York  tlie  exc 
right  of  performance  of  all  ]   \ 
dramas  and  comedies  thereto! 
thereafter  written  byA.;  ala 
property  rights  on  all  these     1 
for  the  United  States,"  so  th 
'•  exclusively  has  the  right  tl    > 
to  other  stages    *    *    *    th    j 
mission  to  perform  said   pla 
fix  and  determine  the  royalti 
the  same  and  collect  said  roj    i 
from    the    other    managers, 

*    *    *    to  act  as  the  sole     i 
pnetor  of  the  sjime,"  N.  to  ]     \ 
cert^iin  royalty    for    each   p     ' 
mance  of  tliest*  plays  at  his 
theatre    and    one-half   of   a 
royalties  received  by  him  "b     I 
posing    of    his   prdpertyrig 
these  plays  to  the  other  thea 
An  annual   accounting  was 
vided   for.     The   contract  w 
-continue  for  two  years  and      i 
that  from  year  to  year   unlej      i 
voked  by  one  of   the   parties 
1881  N.,  describing  himself       j 
agent  of  A. ,  entered  into  a  coi      i 
with  plaintiff,  givintj  him  the 
to  adapt  the  plays  of  A.,  foi      : 
fonnance  in  English,  plaint 
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she  had  an  account,  payable  to  the 
order  of  C,  and  mailed  it  to  liini 
at  Indianapolis;  C.  indoi*scd  it  in 
blank  and  delivered  it  to  the  II. 
bank  for  collection.  The  II.  bank 
indorsed  the  check  * '  for  col- 
lection" and  forwarded  it  to  plain- 
tiff, its  correspondent  bank  in 
New  York,  "for  credit;"  it  was 
received  and  credited  to  the  II. 
bank  in  general  a<;count,  plaintiff 
reserving  the  right  to  charge  it 
back  if  dishonored.  It  did  not  ap- 
pear that  plaintiff  knew  or  sus- 
pected that  the  II.  bank  was 
acting  simply  its  a  collecting  agent. 
Plaintiff  indorsed  the  check  the 
day  it  was  received  '"for  coUwtion 
anil  remittiuice,"  mailed  it  to  de- 
fendant, with  direction  to  remit 
by  draft  payable  in  New  York 
city.  Defendant  received  the 
check  the  next  day,  charged  it  to 
M.'s  account  and  cancelled  it,  and 
on  the  same  day  mailed  to  plain- 
tiff its  draft  payable  to  plaintiff's 
order  on  a  bank*in  New  York  city 
for  the  amount,  less  a  charge  made 
against  plaintiff  for  the  services. 
Tlie  II.  bank  having  failed,  M., 
the  drawer  of  the  check,  and  C, 
the  payee,  after  the  check  had 
been  so' paid  and  (;an(!elled  and  the 
draft  mailed  to  plaintiff,  but  be- 
fore it  was  j^rcsentcd  for  j)ay- 
ment,  requested  defendant  to  stop 
payment,  which  it  did,  and  the 
draft  on  presentation  was  dishon- 
ored. In  an  action  upon  the  draft, 
Jield  (Bradley  and  Brown,  JJ., 
dissenting),  that  plaintiff  was  en- 
titled to  recover;  that  the  check 
of  M.,  having  been  charged  to  the 
account  of  the  drawer  and  can- 
celled, and  a  draft  therefor  de- 
livered to  plaintiff,  defendant  had 
legally  discharged  its  dvty  to  the 
drawer  and  was  released  from  lia- 
bility thereon;  that  it  could  not 
thereafter  as-sert,  as  against  plain- 
tiff, who  was  its  principal,  the 
legal  rights  or  equities  of  the  third 
person;  that  neither  plaintiff  nor 
defendant  was  an  agent  for  (■.; 
and  conceding  the  latter  could 
maintain  an  acticm  against  plain- 
tiff to  recover  the  amount  of  the 
check,  as  to  which,  qntpn,  this 
was  not  available  to  defendant  as 
a  defense,  as  no  contract  relation 
existed  between  it  and  C,  nor  was 
there  any  privity  between  them, 
e.  E.  liunk  V.  F.  N.  Bank,        443 


6.  A  check  drawn  upon  plaintiff  by 
one  of  its  depositors,  was  altered 
by  raising  the  amount  and  chang- 
ing the  name  of  the  payee;  it  was 
delivered  to  the  N.  Y.  &  B.  I).  E. 
Co.,  an  express  company,  for  col- 
lectio!!,  indorsed  in  blank  with 
the  name  of  the  fictitious  payee. 
The  express  company  transmitted 
and  indorsed  the  cfieck  for  col- 
lection to  defendant's  company, 
the  W.  E.  Co.  That  compjuiiy 
presented  the  Siune  for  payment 
and  received  the  amount  called  for 
by  it  as  raised,  which  it  delivered 
to  the  N.  Y.  *fc  B.  D.  E.  Co.,  and 
that  company  delivered  it  to  the 
person  from  whom  it  had  received 
the  check.  Thereafter  the  fraud 
was  discovered  and  the  amoimt 
overpaid  demandtHl  back.  Held, 
that  an  action  to  recover  the  same 
was  not  maintainable;  that  plain- 
tiff was  advised  by  the  indorse- 
ment that  defendant's  company 
was  simply  acting  as  agent,  and  it 
having  in  good  faith,  before  notice 
of  the  fraud,  paid  over  the  money 
to  tlie  company  from  whom  it  re- 
ceived the  check,  was  thereby  dis- 
charged from  liability.  JV".  C 
Bank  v  We4ftcott.  '  468 

7.  The  agent  who  presented  tb^ 
check  for  payment  indorsed  his 
name  simply  upon  it  without  add- 
ing the  word  agent.  Held,  that  in 
the  absence  of  proof  of  express 
authority  in  such  agent  to  indorse, 
the  W.  E.  Co.  was  not  chargeable 
as  indoi-ser;  that  as  it  appeal^  by 
the  restrictive  indorsement  upon 
the  check  that  defendant  had  taken 
no  title  and  was  simply  acting  as 
agent,  there  was  no  implied 
authority  in  its  agent  to  do  any- 
thing beyond  what  was  requisite 
to  the  performance  of  the  agency, 
and  this  imposed  upon  defendant 
neither  the  duty  to  indoi"se  nor  to 
guarantee  the  check.  Id. . 

8.  The  knowledge  of  an  agent  can  be 
(charged  to  the  jmncipal  only  when 
clear  prcx)f  is  made  that  the  knowl- 
edge was  present  in  the  agent's 
mind  at  the  time  of  the  transaction 
which  is  the  subject  of  considera- 
tion .    SUi ttery  v .  tkliKHtn  iicckc.   543 

9.  One  S.,  who  hjid  a  general  power 
of  attorney  under  seal  from  H., 
V'ho  was  in  Europe,  to  manage  her 
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property  and  affairs  and  to  sell, 
convey  and  assign  any  portion  of 
her  real  estate,  enterea  into  an 
agreement  with  C.  to  lease  to  him 
certain  of  the  real  estate  for  the 
term  of  five  years,  with  the  privi- 
lege of  renewal  for  another  like 
term,  C.  to  make  certain  improve- 
ments on  the  premises.  A  lease 
was  drawn  up  and  executed  by  JS., 
as  agent  for  H.,  and  handed  to  C, 
but  as  he  questioned  the  authority 
of  S.,  it  was  understood  the  ac- 
ceptance thereof  should  await  an 
answer  from  H.  to  a  request  for 
authority  to  execute  it.  Her  an- 
swer, however,  was  a  denial  of  the 
request  and  a  cancellation  of  the 
power  of  attorney.  S.  slicwed  the 
answer  to  C.  and  requested  him  to 
cancel  the  lease;  tiiis  he  refused  to 
do  and  took  possession  of  the 
premises.  S.  did  not  report  to  II. 
that  the  delivery  of  the  lease  was 
conditional,  but  informed  her  it 
was  valid  and  could  not  be  can- 
celled. She  accepted  the  rent  re- 
served bv  the  lease  until  nearly  the 
end  of  the  original  term,  and  saw 
improvements  being  made  upon 
the  premises  by  C.  Upon  his  de- 
manding a  renewal  of  the  lease,  she 
was  informed  by  S.  of  the  condi- 
tional acceptance,  and  thereupon 
she  refused  subsequent  payment 
of  rent  and  refused  to  renew. 
Held,  that  in  the  absence  of  any 
claim  of  bad  faith  or  collusion  be- 
tween S.  and  C,  by  the  acceptance 
of  the  rent,  H.  ratified  the  lease, 
and  so  was  bound  by  its  terms ; 
and  this  without  regard  to  4.he 
question  as  to  the  authority  of  S. 
U)  execute,  or  as  to  the  conditional 
delivery;  that  if  S.  had  no  author- 
ity H.  was  chargeable  with  know- 
ledge of  her  nght  to  disaffirm, 
whether  any  agreement  to  that 
effect  had  been  made  or  not ;  that 
if  8.  had  authority  she  was  charge- 
able with  and  conclusively  pre- 
sumed to  have  acted  upon  the 
knowledge  possessed  by  him  that 
the  delivery  was  conditional ;  and 
that,  therefore,  in  either  case,  hav- 
ing received  the  benefits  of  the 
contract  she  could  not  after  so  long 
acquiescence  disaffirm  it,  and  so  it 
was  irrevocable.     JImtt  v.  Clark. 

563 

10.  In  an  action  to  recover  for  a  quan- 
tity of  roofing  materials,  the  an- 


swer set  up  as  a  counter-claim  that 
defendant  entered  into  an  oral  con- 
tract with  plaintiff  to  solicit  con- 
tracts for  putting  on  plaintiff's 
patent  roofing  within  certain  teri'i- 
tory,  defendant  to  have  the  exclus- 
ive right  to  do  the  work,  he  paying 
plaintiff  an  agreed  price  for  tlie 
material;  that  aided  and  assisted 
by  defendant,  who  contributed 
both  time  and  money,  plaintiff 
procured  a  contract  to  put  the 
roofing  on  certain  buildings,  it 
being  expressly  agreed  that  defend- 
ant was  to  do  the  work;  that  he 
proceeded  to  make  the  necessary 
aiTangements  to  fulfill  the  contract, 
including  the  purchase  of  eertain 
materials  plaintiff  did  not  furnisli; 
that  he  was  only  pennitted  to  do  a 
portion  of  the  work,  and  plaintiff 
did  the  balance  and  retained  the 
money  paid  therefor.  Evidence  was 
given  on  the  part  of  defendant 
sustaining  the  allegations  of  the 
answer,  with  the  proviso  that  the 
agreement  was  to  last  during  the 
pleasure  of  plaintiff.  Jleld,  that 
the  counter-claim  was  properly 
allowed;  that  the  contract  was  not 
within  the  Statute  of  Frauds;  that 
the  establishment  of  the  counter- 
claim did  not  depend  upon  whether 
under  the  original  agreement  de- 
fendant was  exclusively  entitled  to 
do  the  work,  as  his  agency  was 
adopted  in  and  extended  to  the 
transaction  in  question;  that  the 
right  reserved  by  plaintiff  to  ter- 
minate the  agreement  at  its  pleas- 
ure was  subject  to  the  require- 
ments of  good  faith,  and  could  not 
be  exercised  after  the  contract  for 
the  roofing  had  been  obtained,  as 
to  that  contract,  so  as  to  deprive 
the  agent  of  his  profits.  The  con- 
tract for  the  work  in  question  was 
at  so  much  a  square  foot.  De- 
fendant was  permitted  to  prove 
what  it  would  have  cost  him  to  do 
the  work.  Held,  no  error,  that  the 
damages  recoverable  by  defendant* 
were  the  loss  of  profits  so  far  as 
provable.  W.  C,  d-  M,  Co.  v.  IIol- 
brook.  5«6 

11.  When  the  compensation  of  an 
agent  is  dependent  upon  the  success 
of  his  effort  in  procuring  a  contract 
for  his  principal,  tmd  his  subse- 
quent performance  of  the  work, 
the  principal  will  not  be  permit- 
ted  when  the  contract  is  obtained 
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and  compensation  assured,  to  ter- 
minate the  agency  for  the  sole 
purpose  of  securing  to  himself  the 
agent's  profits.  Id. 

12.  In  an  action  for  specific  perform- 
ance of  contract  for  sale  of  land 
it  appeared  that  after  the  execu- 
tion of  the  contract  and  before  the 
time  fixed  for  performance  the  de- 
fendant gave  the  plaintiff  a  verbal 
option  to  extend  the  /time  of  per- 
formance for  thirty  or  sixty  days 
provided  at  the  time  fixed  for  per- 
formance the  plaintiff  would  in- 
crease the  purchase-price  and  pay 

*  an  additional  sum  down.  Plaintiif 
attended  at  the  time  and  place 
specified  and  gave  notice  that  he 
-elected  to  accej)t  the  sixty  days 
option  and  offered  to  pay  themoney 
required.  Defendant  was  not 
present  but  was  represented  by 
an  agent,  who  was  not  empowered 
to  sign  an  extension  for  sixty 
days,  and  it  was  claimed  on  her 
behalf  that  in  no  event  did  the 
option  permit  an  extension  for 
more  than  thirty  days.  Said  agent 
had  n6  evidence  of  his  authority 
to  act  for  the  defendant  in  any  re- 
spect. Plaintiff  declined  to  make 
the  payment  except  to  defendant 
or  some  one  showing  authority  to 
receive  it.  Said  agent  thereupon 
tendered  a  deed  and  demanded 
payment  of  the  balance  of  the  pur- 
chase-money called  for  by  the  origi- 
nal contract,  and  upon  plaintiff's 
failure  to  pay,  gave  notice,  that  the 
contract  was  at  an  end  and  that 
defendant  would  retain  the  pur- 
chase-money paid  down.  Plaintiff 
gave  notice  that  he  was  ready  to 
pay  the  additional  sum  called' for 
byj  the  verbal  agreement  at  any 

.  time  that  defendant,  or  any  one 
who  could  justify  as  her  agent, 
would  call  for  it.  IJdd,  that  plain- 
tiff had  a  right  to  be  reasonably 
satisfied  as  to  the  authorit}'  of  anV 
person  claiming  to  act  fordefcnfl- 
ant  and  also  fo  insist  upon  an  ex- 
tension in  writing  before  making 
the  payment;  and,  it  being  con- 
ceded there  was  an  agreement  for 
an  extension,  if  the  parties  honestly 
differed  as  to  the  time,  plaintiff 
was  entitled  to  a  reasonable  time 
within  which  to  perform  the  origi- 
nal agreement;  that  as  plaintiff 
was  not  in  default  defendant  could 
not    terminate    his    rights    by   a 


tender  of  a  deed,  and  having 
taken  an  untenable  position  if  she 
receded  therefrom  she  was  bound 
to  give  plaintiff  notice  when  and 
where  to  perfonn  the  original  con- 
tract, or  to  complete  the  modifi- 
cation thereof;  and  that  under  the 
circumstances  it  was  material  for 
the  trial  court  to  determine 
whether  the  extension  was  for 
thirty  or  sixty  days.  Bauniann 
V.  Pinckney.  604 

13.  The  verbal  agreement  giving 
plaintiff  the  option  was  mmle  on 
defendants  behalf  by  the  same 
agent  who  appeared  for  her  at 
the  time  fixed  for  accepting  the 
option.  It  was  claimed  for  her, 
that  as  plaintiff  recognized  the 
agency  in  the  former  transaction 
he  could  not  deny  it  in  the  latter. 
Held,  untenable ;  that  plaintiff  in 
relying  upon  the  option  ran  the 
risk  or  the  agent's  authority,  and 
as  it  appeared  that  he  was  duly 
authorized,  and  that  at  the  time 
specified  for  accepting  the  option 
no  one  authorized  by  defendant 
to  give  an  extension  for  sixty  days 
was  present,  defendant  was  in  de- 
fault, provided  the  option  was  for 
sixty  days.  Id, 

An  agent  simply  authorized  to 

emnplete  a  contract  for  the  pur- 
chase  of  real  estate  and  take  a  deed, 
has  no  power  to  add  to  the  stipu- 
lated connderation  by  aMuming  a 
contract  made  by  the  rendw  to  pay  for 
services  in  procuring  reduction  or  tacof 
tion  of  an  assessment  on  the  premise* ; 
the  burden  is  vpon  the  jmrty  estopptk 
to  shmc  authority  in  the  agent. 

See  Becring  v.  Sian\     (Mem.)    665 

See  Broker. 


PRIVILEGED  COMMUNICA- 
TIONS. 

1.  Upon  the  trial  of  an  action  to  re- 
cover damages  for  personal  injur- 
ies alleged  to  have  been  caused 
by  defendant's  negligence,  the  at- 
torney for  the  plaintiff  has  author- 
ity to  expressly  waive,  on  his  be- 
hiilf,  the  statutory  provision  pro- 
hibiting a  physician  from  disclosing 
the  information  acquired  by  him 
while  attending  upon  his  patient 
in  his  professional  capacity.  (Code 


Civ.  Pro    IP  834,  836.)    Aide 

2,  It  aeenis  that  the  calling  o 
phj-sician  as  a  witness  bi. 
patient,  is  of  itself  an  ea 
waiver  of  the  seal  of  secret 
posed  by  the  statute. 

PROPERTY. 

An  inventor  has,  independent  ol 
ters  patents,  an  exclusive  pro 
in  his  invention,  until  by  pu 
tion  It  becomes  the  propertv  ( I 
public.     Tabor  v.  lloffman. 

QUESTIONS  OF  LAW  AJ 
FACT. 

— —    WJi4^n  question  of  neah  • 
^^ne  of  fact.  -^    ^ 

See  Boyce  v.  ManJiattan  R  Co 
^€  Mni-phy  V.  K.  Y,  C.  <t-  U 

R.  U.  B.  Co. 
Sse  Baker  v.  Man/iattanB.  Co 
See  Lthr  v.  S.  db  11.  P.  R,  R,  Q) 

RAILROAD   CORPORATIO 

1.  Plaintiff   shipped  certain   e.   . 
by  defendant's  road,  to  be  t 
ported  from  B.  to  A.,  coiisi 
to  herself.     By  the  bill  of  la 
It  was  provided    that    upon 
arrival  of  the  goods  at  the  i 
of  destmation,  and  when  "pi 
upon  the  platform  or  in  tlie  s 
room  of  the  company     *     < 
awaiting  delivery  there  to  the    ; 
signee     *     *     ♦     or  to  be  t     . 
trom    the  car  by  the   eonsiffi    ■ 
the  goods  shall  be  held  by  d?j 
ant  *' under  the  liability  of  a  T 
houseman  and  not  as  a  can 
Held,  that  under  the  bill  of  la 
defendant  had  the  option  on  ar 
of  the  goods  to  retain  them  ii 
car,  or  to  place  them  in  its  ^ 
house,  and  in  either  case  its  li     i 
itv  as  a  common  carrier  ce 
after    the  consignee  had    ha 
reasonable    time  to  call  for 
remove  them.      Ih-amr  v    P      \ 
etc.,  D.  db  H.  C.  Co, 

2.  Plaintiff  did  not  reside  in  A.       i 
was  not  there    when    the    g 
arrived;  some  days  after,  her  a 
called  at  the  defendant's  frei 
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mittcd  to  the  jury;  that  defendant, 
by  stopping  its  trains  at  the  point 
in  question,  invited  its  passengers 
to  alight  there,  and  was  charged 
with  tlie  duty  of  using  due  care  to 
provide  proper  and  safe  means  of 
getting  from  its  cars  to  tlie  plat- 
form; that  if  the  open  space  was 
necessary,  owing  to  the  peculiari- 
ties of  the  location,  some  precau- 
tion adapted  to  it  should  have  been 
used,  such  as  throwing  a  plank 
across,  or  stationing  a  trainman  to 
assist  passengers  in  alighting;  at 
least  it  should  have  been  well 
lighted,  so  that  the  hole  could  have 
been  easily  seen  and  the  danger 
avoided:  also,  that  plaintiff,  being 
ignorant  of  any  circumstance  re- 
quiring the  use  of  special  care, 
was  relieved  from  showing  that 
she  exercised  it;  that  under  th(/ 
circumstances,  which  she  had  a 
right  to  assume  existed,  she  was 
under  no  obligation,  as  matter  of 
law,  to  look  before  she  put  her 
foot  down,  but  it  was  for  the  jury 
to  decided  whether  she  should 
have  been  more  vigilant  and 
whether,  had  she  looked,  she  could 
have  seen  the  hole.  lioyce  v.  Man- 
hatUin  It  Co.  314 

4.  In  1851  pJaintilT  entered  into  a 
contract  with  P.  and  others,  under 
which  they  were  authorized,  and 
the  consent  of  plaintiff's  common 
council  was  given  them,  to  con- 
struct and  operate  a  horse  railroad 
through  certain  streets  in  the  city 
of  New  York,  each  of  its  cai*s  to 
be  annually  licensed  by  the  mayor, 
and  such  annual  fee  to  be  paid 
therefor  as  the  common  council 
might  determine.  The  company 
was  organized  and  the  road  in  part 
constructed  prior  to  the  passage 
of  the  street  railroad  act  of  1854 
(Chap.  140  of  the  Laws  of  1854). 
In  18o/),  the  company  was  incor- 

g orated  under  and  by  virtue  of  the 
eneral  liiiilroad  Act  of  1850 
(Chap.  140,  I.aws  of  1850),  and 
said  act  of  1854.  The  common 
council  fixed  the  license  fee  for 
defendant's  cars,  and  it  paid  the 
same  from  1800  to  1874,  when  the 
legislature  passed  an  act  (Chap. 
478.  Laws  of  1874),  requiring  de- 
fendant to  extend  its  route  in  said 
city,  and  providing  that,  when 
such  extension  was  completed,  de- 
fendant should  operate  its  road. 


"  subject  onlj'  to  the  provisions  of 
the  General  Jiailroad  Act  of  this 
state,  with  its  amendments."  De- 
fendant complied  with  the  pro- 
visions of  said  act,  and  in  this 
action  to  recover  license  fees 
claimed  that,  as  no  such  fees  were 
required  by  the  General  Railroad 
Act,  it  was  relieved  by  said  pro- 
viso from  paying  the  same.  iJeld^ 
untenable;  that  the  act  of  1854  was 
in  jiaH  materia  with  the  General 
Railroad  Act,  and  in  effect  amended 
it  by  prohibiting  the  construction 
of  a  railroad  upon  the  streets  of  a 
city  save  upon  compliance  with 
prescribed  conditions;  said  act  is, 
therefore,  one  of  the  acts  subject 
to  the  provisions  of  which  defend- 
ant holds  and  operates  its  road; 
also,  that  there  is  nothing  in  the 
act  of  1874  which  limits,  repeals 
or  modifies  the  act  of  1854.  Mayor, 
etc.,  v.  E.  A.  11  li.  Co.  889 

0.  Also,  held,  that  although  the  grant 
to  defendant  and  conditions  im- 
posed upon  it  by  the  common 
council  were  void  when  made,  not 
being  within  its  powers,  thev  were 
ratified  and  contirmed  by  x\\e  act 
of  1854,  and  thus  became  valid  and 
binding.  Id, 

6.  Also,  held,  the  fact  that  the  plain- 
tiff's common  council  had  passed 
an  ordinance,  imposing  a  penalty 
for  a  failure  to  procure  a  certificate 
for  a  license,  did  not  operate  to 
prevent  plaintiff  from  maintaining 
the  action  to  recover  license  fees. 

Id. 

7.  fn  an  action  to  recover  damages 
for  personal  injuries  sustained  by 

f)laintiff,  in  being  thrown  from  a 
oaded  wa^on,  the  hind  wheel  of 
which  ran  into  a  hole  at  a  crossing 
on  defendant's  road,  which  the 
complaint  alleged  was  caused  by 
its  negligence;  defendant  claimed 
that  a  defect  in -the  wagon  caused, 
or  contributed,  to  the  injury.  It 
attempted  to  sliow  tliat,  m  conse- 
quence of  the  alleged  defect,  in 
turning  the  wagon  with  a  load 
upon  it  the  next  day  after  the  acci- 
dent it  came  near  upsetting;  this 
was  excluded.  Ileldy  error.  Hcyt 
V.  A'.    Y.  Z.,  E.  db  W.  R.  R.  Co, 

m 

8.  The  court,  in  its  charge,  stated  to 
the  jury  "that  they  were  not  to 
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understand  tliat  contributory  neg- 
ligence means  any  error  of  judg- 
ment," and  that  **mere  error  of 
judgment  as  to  what  particular 
l)art  of  the  crossing  he  would  drive 
this  loaded  wagon  over  could  not 
be  called  negligence."  Ihld,  error; 
that  the  judgment  required  to  be 
exercised  is  that  of  a  man  of  ordin- 
ary prudence,  and  the  charge 
should  have  been  limited  to  an 
eiTor  of  judgment  such  a  man 
might  have  fallen  into.  Id. 

0.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiif 
wJiile  attempting  to  alight  from 
one  of  defendant's  trahis,  it  ap- 
peared that  as  plaintiff  was  about 
stepping  from  the  front  platform 
of  the  fourth  and  last  car  the  train 
suddenly  started  and  she  was 
thrown  down  and  injured;  between 
the  third  and  fourth  cars  a  brake- 
man  was  stationed  whose  duty  it 
was  to  open  the  gates  to  permit 
the  egress  and  ingress  of  passen- 
gers and  then  to  close  them  and 
give  a  signal  by  a  pull  upon  a  bell 
rope  extending  from  the  bell  on 
the  engine  to  where  Siiid  brake- 
man  was  stationed;  this  signal  was 
communicated  to  the  next  forward 
brakeman,  whose  duty  it  was  to  so 
hold  the  rope  as  not  to  permit  the 
signal  to  pass  him,  and  when  he 
closed  the  gates  under  his  control 
to  transmit  the  signal  by  two  pulls 
of  the  rope  and  so  on  until  the  sig- 
nal reached  the  engineer,  whose 
duty  it  was  then  to  start  the  train. 
In  this  case  the  signal  was  given 
by  the  brakeman  between  the  sec- 
ond and  thinl  cars;  he  testified  that 
he  received  a  signal  which  he  sup- 
posed was  given  by  the  rear  brake- 
man;  the  latter,  however,  testified 
that  he  gave  none.  To  explain 
this,  evidence  was  given  on  the 
part  of  the  defendant  tending  to 
show  that  a  passenger  standing  in 
the  third  car  about  the  time  the 
train  stopped,  caught  hold  of  the 
bell  rope  to  steady  himself.  Plain- 
tiff gave  evidence  tending  to  im- 
peach the  credibility  of  the  forward 
brakeman.  The  court  charged 
that  if  the  jury  found  the  train 
was  started  by  the  passenger,  de- 
fendant was  not  negligent,  but  if 
not  so  started,  it  was  negligent. 
Defendant's  counsel  then  requested 
the  court  to  charge,    "that  there 


was  no  proof  that  there  was  any 
vice  in  the  system  of  communi- 
cating signals  and  the  jury  are  not 
to  consider  the  question ; "  this  was 
refused,  except  as  charged.  Held, 
no  error;  that  the  proposition  con- 
tained in  the  request  could  have 
no  consideitition,  unless  the  act  of 
the  passenger  caused  the  signal, 
and  as  the  court  had  charged,  in 
that  case,  defendant  was  not  negli- 
gent, this  rendered  the  question 
as  to  any  defect  in  the  system  of 
signalling  unimportant.  FeTi'y  v, 
Manhattan  R.  Co.  497 

10.  In  an  action  to  recover  forinjuries 
alleged  to  have  been  caused  by- 
defendant's  negligence  to  plaintiff, 
a  car  repairer  in  the  employ  of  the 
R.,  W.  6i  O  .U.  R.  Co.,  it  appeared 
that  plaintiff  was  at  work  between 
two  cars  standing  on  a  side  track, 
repairing  the  bumper  of  one  of 
them,  which  was  separated  about 
six  inches  from  the  bumper  of  the 
other.  lie  was  supporting  him- 
self with  one  hand  over  the  end  of 
the  bumper,  when  an  unattended 
freight  car,  moved  down  on  the 
track  by  D.,  an  employe  of  de- 
fendant, who  had  charge  of  an 
engine  icngaged  in  making  up  a 
train,  ran  agamst  the  car  in  front 
of  which  plaintiff  was  at  work, 
causing  the  bumpers  to  come  to- 
gether, and  so  crushing  his  arm, 
D.  called  plaintiff's  attention  that 
momiuj^  to  the  car,  and  asked  him 
to  repafr  it,  and  before  going  to 
work  plaintiff  had  posted  his  dan- 
ger flag  as  required,  in  the  proper 
place  on  the  front  car,  so  that  it 
could  be  plainly  seen.  Held,  that 
the  question  of  defendant's  negli- 
gence and  of  contributory  negli- 
gence on  plaintiff's  part  were 
propcrl^y  submitted  to  the  jury; 
that  plaintiff's  manner  of  working 
could  not,  under  the  circumstances 
be  said  to  be  negligence  as  a  mat- 
ter of  law,  as  he  had  the  right  to 
suppose  defendant's  servants  would 
discharge  their  duty  and  not  disre- 
gard his  signal  flag.  Murphy  v. 
A.  r.  C.  <£■  //.  Ji  B.  R.  Co,       527 

11.  Also,  held.,  the  fact  the  brakes  of 
the  two  cars  were  not  set  or  the 
cars  properly  secured  as  required 
by  the  rules  of  the  company,  did 
not,  as  matter  of  law,  convict 
plaintiff  of  negligence,  as,  by  the 
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rules  of  tiie  company,  the  duty  to  i 
atteud  to  this  was'  not  imposed  | 
upon  him,  but  the  station  agent. 

Jd.\ 

12.  In  an  action  to  recover  damages 
for  injuries  to  plaintiff,  a  passenger  I 
on  one  of  defendant'stmins,  alleged  ; 
to  have  been  caused  by  defendant's 
negligen(!e,  plaintiff's  evidence  was 
to  the  effect  that  when  the  train 
stopped  at  her  station,  the  guard 
whose  duty  it  was  to  open  the  door 
of  the  car  and  fasten  it  by  a  catch  j 
provided  for  the  i)urpose,  and  to 
open  the  gate  on  the  platform,  w'as  ] 
absent  from  his  post;  that  plaintiff  [ 
opened  the  door,  but  did  not  shove 
it  back  over  the  catch,  and  stood 
in  the  doorway  waiting  for  the 
opening  of  the  gate;  that  when 
the  guartl  came  and  opened  the 
gate,  he  at  the  same  time  gave  the 
signal  for  the  train  to  start,  which 
it  did  before  she  had  time  to  leave 
the  doorw^ay,  causing  the  door  to 
swing  to,  upon  her  hand,  injuring 
a  linger.  Held,  that  the  question 
of  defendant's  negligence  and  of 
contributory  negligence  on  the 
part  of  plaintiff  were  properly  sub- 
mitted to  the  jury.  Baker  y .  Mail- 
hattan  It.  Co.  533 

13.  Plaintiff  was  a  teacher  in  a  pub- 
lic school,  and  also  a  private 
music  teacher.  She  proved  that 
she  was  unable  to  attend  her 
school  for  six  weeks,  and  for  that 
period  lost  her  salary  as  teacher; 
that  the  injury  to  her  finger  ren- 
dered it  so  sensitive  that  she  could 
not  strike  the  keys  of  the  piano; 
that  in  giving  music  lessons  it  was 
necessary  for  her  to  play  in  con- 
nection '  with  her  instructions. 
There  was  no  evidence  as  to  the 
amount  of  her  salary,  or  of  her 
wages  as  a  music  teacher.  Tho 
court  charged,. among  other  things, 
that ,  '  *  nothing  can  be  allowed 
specifically  for  any  of  these  Items." 
Defendant's  counsel  requested  the 
court  to  charge  that  there  was  no 
evidence  upon  which  they  could 
give  any  damages  for  loss  of  time 
as  a  music  teacher,  or  absence  from 
her  position  as  school  teacher. 
This  was  refused,  except  as  already 
charged.     Ueld,  no  error.  Id. 

14.  It  may  not  be  held,  as  matter  of 
law,  that  the  exercise  of  a  reason- 


able foresight  will  not  lead  &  street 
railway  company  to  anticipate  that 
overcrowding  or  its  cars  and  their 
platforms  will  render  accidents  to 
passen gel's  probable;  but  the  ques- 
tion whether  it  is  chargeable  with 
negligence  in  permitting  such, 
overcrowding,  is  one  of  fact.  Lehr 
v.  S.  dt  IL  P,  It.  R.  Co,  55ft 

15.  So,  also,  it  may  not  be  held,  a& 
matter  of  law,  that  a  passenger 
surrendering  his  seat  when  the  car 
is  crowded  to  one  less  able  to  stand 
than  himself,  contributes  to  aa 
injury  caused  by  the  company's 
negligence.  Id, 

16.  Plaintiff  with  his  wife  took  pas- 
sage on  one  of  the  defendant's- 
cars;  as  more  people  were  waiting 
to  take  the  air  than  it  could  carry, 
plaintiff  pressed  forward  to  pro- 
cure a  seat  for  his  wife,  w^ho  by 
reason  of  an  injury  was  unable  to- 
stand,  and  when  she  entered  gave 
the  seat  to  her;  he  passed  out  to- 
the  rear  platform,  and  this  being 
crow  ded,  stepped  from  the  car  and 
went  to  the  front  platform,  wiiere 
there  appeared  to  be  more  standing 
room;  he  found  it  crowded,  how- 
ever, and  so  took  a  position  on  th© 
steps  holding  on  to  the  rail  on 
either  side.  After  riding  thus  a 
short  distance,  a  movement  of  the 
passengers  on  the  platform  caused 
him  to  lose  his  hold;  he  fell  under 
the  car  and  was  injured.  In  an 
action  to  recover  damages,  it  was- 
not  shown  or  claimed  that  any 
person,  wilfully  or  intentionally, 
crowded  plaintiff  from  his  position. 
Held,  that  the  question  of  defend- 
ant's negligence  and  contributory 
negligence  on  the  part  of  plaintiff, 
were  properly  submitted  to  the 
jury.  Id, 

17.  The  provisions  of  the  Rapid 
Tnmsit  Act  (§  20,  chap.  606,  Laws 
of  1875)  and  the  General  Itailroad 
Act  (Chap.  140,  Laws  of  1850)  de- 
claring that  commissioners  of  ap- 
praisal shall  not,  in  determining 
the  amount  of  compensation  to  be 
made  to  parties  owning  or  interest- 
ed in  property  acquired  for  the 
construction  aiid  operation  of  rail' 
ways  by  corporations  organized 
unaer  them  "make  any  allowance 
or  deduction  on  account  of  any 
real  or  supposed  benefits  which  the 


party  in  interest  may  deriv. 
the  eonstruction  of  the  pn 
niilroaci,  apply  simply  to  th 
actually  taken.  Whatever  1 
^iken  must  be  paid  for  at  ii 
market  value,  with  nodedii 
although  the  remainder  of  th 

enh,meed^h?valie  b^^^Uie^e 
of  the  niilroad.    AV^rman  v 

!«•  In  considering,  howcvpr 
<luestion„f,lan,agt.8t«theK" 
<itr  tlie  commissioners  must 
s  cler  the  eifect  of  the  road 
the  whole  of  th.vt  remaZo 
advantages  and  diaadvant 
henenu  and  injuries,  a  id  " 
result  ,,  beneficial  there  is  „o 
age  and  nothing  can  be  awa 

19    While  tlie  easements,  whiol 

ownersoflamiabuttingupon 

iG  streets  have  therein,  are  h^^t" 

in  n^l  estate  and  constitute, 

•■nj,    in    estimutiiiij    their    \ 

>»;bent«ken  by  a  railroad  com 
under  said  acts,  thev  canno 
considered  as  propertysenarat 
.  istinct  from'  the  la^nd  ™ 
they  are  appurtenant,  and  the  r 
of  the  property  owner  to  com 
sation  IS  measured,  not  by  the  v 

U„  K*".^Z"«"f«  separate  fron 
and   but  by  the  damages  ^^ 

loss  of  the  easements. 

\™  •y'imuting  the  damages,  tl 
fore,  for  the  taking  away  oH 

benefits  the  abutting  proDertv 
ce.>-e«  from  the  opt-nS^'^ 
railmyl  are  to  Ik.  taken  into  < 

It*^*'?  *"  '"'■"  ««  t"«    OS. 

with  the  easements. 

2J.  An  action  to  rcc-over  damac 
to  plaintiff's  lea.sehold  interest 
property  abuttmg  upon  ^rt 
streets  in  the  eitv  of '^New  V 
b^use  of  inter/ert.nce  Hith 
easements  ui  said   streets   bv  r 

Sr^i?'*"'""  and.  operation  d? 
Jtt.  railway  was  trieii  on  the  assun 
^on  that  said  structure  c^S 
permanent  impairment  of  «,e^ 

n»ap.  5&5,  Laws  of  1872)  theafo 

provisions  of  the  General  liaflm 
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his  demanding  a  renewal  of  the 
lease,  she  was  informed  by  8.  of 
the  conditional  acceptance,  and 
thereupon  she  refusea  subsequent 
payment  of  rent  and  refused  to 
renew .  Held  that  in  the  absence  of 
any  claim  of  bad  faith  or  collusion 
betwcH?n  S.  and  C.  hj  the  accept- 
ance of  the  rent,  II.  ratified  the 
lease,  and  was  so  bound  by  its 
terms ;  and  this  without  regard 
to  the  question  as  to  the  author- 
ity of  h.  to  execute,  or  as  to 
the  conditional  delivery;  that  if 
S.  had  no  authority  H.  was 
chargeable  with  knowledge  of 
her  right  to  disaffim,  whether 
any  agreement  to  that  effect  had 
been  made  or  not;  that  if  S.  had 
authority  she  was  chargeable  with 
and  conclusively  presumed  to  have 
acted  upon  the  knowledge  possess- 
ed by  him  that  the  delivery  was 
conditional ;  and  that,  therefore,  in 
either  case,  having  received  the 
benefits  of  the  contract  she  could 
not  after  so  lon^  acquiescence  dis- 
afllrm  it,  and  so,  it  was  irrevocable. 
Hyatt  V.   Clark.  563 


RECORDING  ACT. 

1.  By  virtue  of  a  mutual  agreement 
between  A.,  B.,  and  C,  and  as 
parts  of  the  same  transaction,  A. 
conveyed  to  B,  certain  lands,  the 
latter  giving  back  a  mortgage  to 
secure  part  of  the  purchast^-price. 
B.  conveyed  a  portion  of  the  land, 
with  covenant  of  quiet  enjoyment, 
to  C,  who  paid  the  purchase- 
price  in  cash.  This  was  included 
in  and  was  part  of  the  cash  pay- 
ment made  to  A.,  and  he  executed 
a  release  of  that  portion  from  the 
mortgage.  C.  immediately  went 
into  possession  of  the  portion  deed- 
ed to  him.  built  a  residence  there- 
on, and  thereafter  oc(;upied  it,  but 
did  not  record  his  deed  or  the  re- 
lease until  after  the  mortgage  and 
several  assignments  thereof  were 
recorded,  but  before  the  recording 
of  the  assignment  to  plaintiff.  In 
an  action   to  foreclose    the   mort- 

fage,  Ju'ld  (FoLLETT,  Ch.  J.,  and 
ANN,  J.  dissenting),  that  C's  por- 
tion was  sold  free  from  the  mort- 
gage before  its  execution  and  was 
never  in  reality  included  therein  or 
subjected  to  the  lien  thereof;  and 
that,  therefore,  the  recording  acts 


did  not  create  a  lien  and  were  in 
nowise  involved;  also  that  because 
of  the  covenant  in  the  deed  from 
B.  to  C.  the  former,  so  far  as  re- 
lated to  the  j>ortiou  conveyed  had 
an  interest  to  protect  by  way  of 
defense  to  the  mortgage,  and  such 
defense  was  available  both  to  him 
and  his  grant<M^:  and  that  the  sev- 
eral assignees  of  the  mortgage  took 
it  subject  to  the  equities  between 
the  original  parties,  and  so,  sub- 
ject to  this  defense.  Frear  v. 
8ite4't.  454 

2.  Also,  held,  that,  although  C'sdeed 
was  not  recorded  until  after  the 
recording  of  the  assignments,  his 
pos.session  and  occupancy  was  no- 
tice of  his  rights  to  the  assignee. 

Id, 

3.  In    an   action   to  redeem  certain 
premises  from   a   mortgage   exe- 
cuted to  defendant  H.  in  1877  and 
duly  recorded,  it  appeared  that  the 
property  was  conveyed  to  plaintiff 
in  1878,  but  his  deed  was  not  re- 
corded until  1881,  prior  to  which 
date  the  mortgage  was  foreclosed 
by  H.,  the  property  being  bid  in 
by  him  at  the  sale.     The  deed  to 
ri.   was  reconled    Dtn^craber    17, 
1880.     Plaintiff  was  not  made  a 
party  to  the  foreclosure  action,  but 
due   notice   of   its  pendency  was 
filed.     On  February-  4,  1881.  II., 
conveyed  the  premises  to  defend- 
ant S.,  a  bona  fide  purchaser,  for  a 
good  considemtion.     The  deed  to 
S.  was   recorded   March   9.   1881. 
The  court  found  that  plaintiff  took 
actual  possession  of  the  premises 
under  her  deed,  and  that  H.  iiad 
actual  and  express  notice  of  such 
deed.     Ueld,  that  plaiutitf  was  not 
entitled  to  judgment;  that  S.  ac- 
quired by  his  deed  from  H.  not 
only   his' title,  but,    through    the 
foreclosure  proceedings,  the  title 
of  the  mortgagor;  that  S.  was  en- 
titled to  the  protection  giyen  by 
the  recording  act  against  the  prior 
unrecorded  deed  of  plaintiff,  and 
this,  without  regani  to  the  ques- 
tion whether  H.  had  or  had   n>t 
notice  of  the  plaintiff's  deed;  alsc 
that  ])laintiff   was  bound  by  the 
judgment  in  the  foreclosure  suit 
the  same  as  if  he  had  been  a  party 
thereto.     (Code  Pro.  §  132,)     SU^- 
tery  v.  Schwannecke.  543 
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4.  It  appears  that  the  attorneys  for 
H.  in  the  foreclosure  suit,  and  who 
•  had  made  the  loan  to  the  mortga- 
gor, were  informed  of  her  deed  be- 
fore the  foreclosure.  This  knowl- 
edge was  not  acquired  in  any  mat- 
ter or  proceedings  relating  to  the 
making  of  the  loan  or  the  foreclos- 
ure of  the  mortgage,  or  while  en- 
gaged in  the  transaction  of  any 
business  for  11.  Held,  that  plain- 
tiff was  not  charged  with  notice  of 
said  deed.  Id. 

A  grant  duly  recorded  is  esseji- 

tial  to  the  validity  of  an  easement  or 
interest  in  lands  against  one  purchas- 
ing without  notice. 

See  Taylor  v.  Millard.  244 


RECORDING  DEEDS. 

1.  The  record  of  a  deed,  to  be  effect- 
ual as  evidence  of  a  conveyance  of 
a  legal  title  to  the  land  described, 
must,  in  some  manner,  represent 
that  the  instrument  was  sealed. 
Todd  V.  U.  D.  S.  Institution.     387 

2.  Without  the  seal,  the  record 
simply  represents  a  conveyance  of 
the  equitable  title.  Id. 

3.  When,  however,  the  attestation 
clauses  in  and  to  the  deed  as  re- 
corded, represent  it  to  have  been 
sealed,  and  the  deed  subsequently 
produced,  or  a  record  thereof  subse- 
quently made,  shows  a  seal,  the 
previous  record  furnishes  no  affirm- 
ative evidence  of  the  absence  of  a 
seal  at  the  time  it  was  made,  such 
as  to  require,  to  sustain  the  claim 
that  the  conveyance  was  duly 
sealed,  evidence  that  the  seal  was 
not  surreptitiously  placed  thereon 
after  that, record.  Id. 

4.  In  an  action  to  recover  back  an 
installment  of  purchase  -  money 
paid  upon  a  contract  for  the  sale 
and  conveyance  of  a  legal  title  by 
defendant  to  plaintiff  of  certain 
premises,  the  latter  claimed  a  de- 
fect of  title  in  that  the  deed  under 
which  defendant  claimed  was  with- 
out a  seal ;  she  produced  in  evi- 
dence a  record  of  the  deed  ;  the  at- 
testation clause  stated  the  grantor 
had  thereunto  "set  her  hand  and 
seal."  Under  the  signature  was 
the  words  "sealed  and  delivered 
in  the   presence   of"   P.,   who  it 


appeared  took  tlie  acknowledg- 
ment. There  was  no  mark  after 
the  name  of  the  grantors  indicat- 
ing a  seal,  but'  simply  a  dash. 
An  employe  in  the  register's  office 
for  many  years  testified  that  a  dash 
was  the  customary  mark  to  denote 
the  absence  of  a  seal  when  an  in- 
strument was  recorded  ;  he  also 
testified  it  was  the  custom  of  the 
office  to  return  a  paper  left  for 
record  requiring  a  seal  and  hav- 
ing none,  if  its  absence  was 
noticed .  Defendant's  evidence  was 
to  the  effect,  tliat,  about  three 
jeojB  after  the  conveyance,  on  ap- 
plication to  it  for  a  loan,  secured 
by  mortgage  on  the  property,  its 
counsel,  discovering  that  no  seal 
appeared  on  the  record,  obtained 
the  original  deed,  upon  which  was 
a  seal,  and  procured  it  to  be  again 
recorded ;  the  record  showing  a 
seal.  P.  testified  that  he  wit- 
nessed the  execution  of  the  deed, 
and  took  the  acknowledgment, 
and  that  there  was  then  a  seal 
upon  it ;  that  his  attention  was 
particularly  called  to  that  fact ; 
that  when  he  took  acknowledg- 
ments of  such  instruments  he  in- 
variably looked  to  see  if  there  were 
seals  after  the  signatures.  The 
court  found  that  the  deed  was  not 
sealed  at  the  time  of  its  delivery. 
Held,  error;  that  the  record  as  first 
made  was  simply  ineffectual  as 
evidence  of  the  conveyance  of  a 
legal  title  and  did  not  operate  as  a 
notice  of  such  a  conveyance;  that 
the  declaration  of  the  grantor  and 
the  subscribing  witnesses  to  the 
effect  the  deed  was  sealed,  together 
with  the  fact  when  afterwards 
found  and  recorded  it  had  a  seal, 
required,  in  the  absence  of  evi- 
dence to  the  contrary,  the  con- 
clusion that  the  seal  was  upon  it 
when  delivered;  and  that  no  such 
opposing  evidence  was  furnished 
by  the  original  record.  Id. 


RECOVERY  OF  POSSESSION 
OF  REAL   PROPERTY. 


See  Ejectment. 


REDEMPTION. 


1.  It  seeyns  a  judgment  in  a  foreclos- 
ure suit  under  the  Code  of  Pro- 
cedure (§  123,  as  amended  in  1856 
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and  1862)  is  effectual  to  bar  the 
right  of  redemption  of  a  grantee 
not  made  a  party,  whose  deed  was 
subsequent  to  the  mortgage  and 
prior  to  the  commencement  of  the 
foteclosure  suit,  but  was  not  re- 
corded until  after  the  filing  of  li» 
pendenn;  at  least  where  the  plain- 
tiff in  such  action  had  no  actual 
notice  at  the  time  of  its  commence- 
ment of  the  unrecorded  deed. 
Kurafu't-dt  v.  C  1).  S.  Institution. 

358 

2.  While,  where  the  mortgagor  has 
conveyed  his  interest,  he  is  not  a 
necess*\ry  party  to  the  foreclosure; 
if  he  is  not  made  a  party,  it  is 
necessary  to  make  one  deriving  title 
or  interest  from  him,  subsequent  to 
the  mortgage,  a  party  in  order  to 
bar  his  right  of  redemption.      Id. 

8.  In  an  action  to  foreclose  a  mort" 
gage,  brought  under  the  Code  of 
Procedure,  the  mortgagor  was 
made  a  party,  but  was  not  served 
with  the  summons  and  complaint. 
S.,  a  defendant  who  was  served, 
appeared  and  answered,  setting  up 
and  proving  a  conveyance  from  the 
naortgagor  of  his  equitv  of  re- 
demption, executed  before  the 
commencement  of  the  force  losiu"e 
suit,  but  not  recorded,  and  of 
which  it  did  not  appear  the  plain- 
tiff therein  had  notice  at  the  time 
said  action  was  commenced.  S.  at 
that  time  was  married;  his  wife 
was  not  made  a  party.  In  an 
action  by  a  purchaser  from  one 
who  claimed  title  under  a  deed  on 
sale  under  judgment  in  the  fore- 
closure suit,  to  recover  back  the 
purchase-money  paid,  hdd,  that,  as 
the  mortgagor  was  not  served,  the 
right  of  dower  of  the  wife  of  S. 
was  not  cut  off  by  the  foreclosure; 
that  the  fact  that  her  husband  was 
a  party  defendant  did  not  operate 
to  bar  or  defeat  her  right  of  re- 
demption; that,  therefore,  the 
vendor  was  not  able  to  convey  a 
marketable  title  free  from  reasona- 
ble doubt,  which  in  contemplation 
of  the  parties  was  to  be  conveyed  in 
performance  of  the  contract,  and 
that  plaintiff  was  entitled  to  re- 
cover. Id. 

4.  In  an  action  to  redeem  certain 
premises  from  a  mortgage  executed 
to  defendant  H.  in  1877  and  duly 
recorded,    it    appeared    that    the 


property  was  conveyed  to  plaintiff 
in  1878,  but  his  deed  was  not  re- 
corded until  1881,  prior  to  which 
date  the  mortgage  was  foreclosed 
by  II.,  the  property  being  bid  in 
bv  him  at  the  sale.  The  deed  to 
ll.  was  recordeil  December  17, 
1880.     Plaintiff  was  not  made  a 

Sarty  to  the  foreclosure  action,  but 
ue  notice  of  its  pendencv  was 
tiled.  On  February  4,  1881,  H. 
conveyed  the  premises  to  defend- 
ant S.,  a  bona  fide  purchaser,  for  a 
good  consideration.  The  deed  to 
S.  was  recorded  March  9,  1881. 
The  court  found  that  plaintiff  took 
actual  possession  of  the  premises 
under  her  deed,  and  that  H.  had 
actual  and  express  notice  of  such 
deed.  Held,  that  plaintiff  was 
not  entitled  to  judgment;  that  S. 
acquired  b^'  his  deed  from  H.  not 
only  his  title,  but,  through  the 
foreclosure  proceedings,  tlie  title 
of  the  mortgage;  that  S.  was  en- 
titled to  the  protection  given  by 
the  recording  act  against  the  prior 
unrecorded  deed  of  plaintiff,  and 
this,  without  regard  to  the  ques- 
tion wiiether  H.  had  or  had  not 
notice  of  plaintiff's  deed;  also  that 
plaintiff  was  bound  by  the  judg- 
ment in  the  foreclosure  suit  the 
same  as  if  he  had  been  a  party 
thereto.  (Code  Pro.  ^  132.)  Siat- 
tery  v.  ScJtirannecke.  543 

5.  It  appeared  that  the  attorneys 
for  II.  in  the  foreclosure  suit,  and 
who  had  made  the  loan  to  the 
mortgagor,  were  informed  of  her 
deed  before  the  foreclosure.  This 
knowledge  was  not  acquired  in 
any  matter  or  proceedings  relat- 
ing to  the  making  of  the  loan  or 
the  foreclosure  of  the  mortgage, 
or  while  engaged  in  the  transac- 
tion of  any  business  for  II.  Held, 
that  plaintiff  was  not  charged  with 
notice  of  said  deed.  Id. 

6.  The  knowledge  of  an  agent  can 
be  charged  to  the  principal  only 
when  clear  i)roof  is  made  that  the 
knowledge  was  present  in  the 
agent's  mind  at  the  time  of  the 
transaction  which  is  the  subject 
of  consideration.  Id, 


REFORMATION  OF  CONTRACT 

1.  H.  died    seized    of   certain    real 
estate  and  leaving  four  children. 


4.  It  appears  that  the  attorney 
Ja.  in  the  foreclosure  suit,  and 
•  had  made  the  Joan  to  th4  mo 
|:or,  were  informed  of  her  dee 
lore  the  foreclosure.  This  kr 
edge  was  not  acquired  in  any 
ter  or  proceedings  relating  to 
?tf'?^«^  the  loan  or  the  fore 
^15  ^^  J?^>rtgage.  or  whilt 
g»gea  m  the  transaction  of 
business  for  H.     Ildd,  that  p 

^dTer^'^'^^'^^'^^^^^^ 

['^jf^'^/j^'i^f^  amri^t  one  pun 
^^Hf  mthaut  notice.  ^ 

See  Taylor  v.  Millard. 

RECORDING  DEEDS. 
1.  The  record  of  a  deed,  to  be  efl 
o?  ^i^T^^ence  of  a  conveyanc 
a  legal  title  to  the  land  descril 

T^^  t'^e  mstrument  was  ^.a 
Todd  V.  I,  D,  s.  Institution. 

2.  Without  the  seal,  the  rec 
simply  represents  a  conveyance 
the  equitable  title.  ^ 

3.  When,    however,   the  attesta 

ciSJr  «"dt«thedec.l  as 
corded,  represent  it  to  have  I 

s^^andthedeclfiubsequei 
produced,  or  a  record  thereof  su 
quently  made,  shows  a  seal 
jprevious  record  furnishes  noaffi 
atiye  evidence  of  the  absence  c 
seal  at  the  time  it  was  made,  s 
^1?  ?^^"^^e,  to  sustain  the  cl; 
mat  the  conveyance  was  d 
sealed,  evidence  that  the  seal  ^ 
not  surreptitiously  placed  ther 
after  that. record. 

^'J^*,?  ^^^^^  *^  recover  back 
installment  of  purchase  -  moi 
paid  upon  a  contract  for  the  i 
and  conveyance  of  a  legal  title 
defendant  to  plaintiiT  of  cert 
premises,  the  latter  claimed  a 

Which  defendant  claimed  was  w 
out  a  seal ;  she  produced  in  i 
dence  a  record  of  the  deed  ;  the 
J^i^V^'^  clause  stated  the  gran 
^thereunto  "  set  her  hand  i 
jeal.  Under  the  signature  ^ 
the  words  -sealed  and  delive 
*n  the  presence   of"  P.,  whc 
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were  entitled  to  recover  damages, 
by  reason  of  a  breach  thereof,  by 
way  of  counter-claim.  F.  C.  Co,  v. 
Metzger.  260 

2.  It  is  not  necessary,  in  order  to 
constitute  an  express  warranty  on 
sale  of  goods,  that  the  word  "  war- 
ranty "  should  be  used  :  a  positive 
affirmation  as  to  quality,  under- 
stood and  relied  upon  by  the  vendee 
as  such,  is  sufficient.  Id, 

3.  The  right  to  recover  damages  for 
the  breach  of  such  a  warranty  sur- 
vives acceptance.  Id. 

4.  As  to  whether  the  vendee  has  the 
right  to  return  the  property  on  dis- 
covery of  the  breach,  qiupre.       Id. 

/^e  Tax  Sales. 

Vendor  and  Purchaser. 


SEALS. 

1.  When,  however,  the  attestation 
clauses  in  and  to  a  deed  as  re- 
corded, represent  it  to  have  been 
sealed,  and  the  deed  subsequently 
produced,  or  a  record  thereof  sub- 
sequently made,  shows  a  seal,  the 
previous  recoixl  furnishes  no  affirm- 
ative evidence  of  the  absence  of  a 
seal  at  the  time  it  was  made,  such 
as  to  require,  to  sustain  the  claim 
that  the  conveyance  was  duly 
sealed,  evidence  that  the  seal  was 
not  surreptitiously  placed  thereon 
after  that  record.  '  7<hjUI  v.  U.  D.  8. 
Institution.  337 

2.  In  an  action  to  recover  back  an  in- 
stallment of  purchase-money  paid 
upon  a  contract  for  the  sale  and 
conveyance  of  a  legal  title  by  de- 
fendant to  plaintiff  of  certain  prem- 
ises, the  latter  claimed  a  defect  in 
title  in  that  the  deed  under  which 
defendant  claimed  was  without  a 
seal;  she  produced  in  evidence  a 
record  of  the  deed;  the  attestation 
clause  stated  the  grantor  had  there- 
unto "set  her  hand  and  seal!" 
Under  the  signature  was  the  words 
"sealed  and  delivered  in  the  pres- 
ence of"  P.,  who  it  appejired  took 
the  acknowledgement.  There  was 
no  mark  after  the  name  of  the 
grantors  indicating  a  seal,  but  sim- 
ply a  dash.  An  employe  in  the 
register's  office  for  many  years  tes- 


tified that  a  dafih  was  the  customaiy 
mark  to  denote  the  absence  of  a 
seal  when  an  instrument  was  re- 
corded; he  also  testified  it  was  the 
custom  of  the  office  to  return  a 
paper  left  for  record  requiring  a  seal 
and  liaving  none,  if  its  absence  was 
noticed .  Defendant's  evidence  was 
to  the  effect  that,  about  three 
years  after  the  conveyance,  on  ap- 
plication to  it  for  a  loan,  securcnl 
by  mortgage  on  the  property,  its 
counsel,  discovering  that  no'  seal 
appeared  on  the  record,  obtained 
the  original  deed,  upon  which  was 
a  seal,  and  procured  it  to  be  agaia 
recorded;  the  record  showing  a 
seal.  P.  testified  that  he  witnessed 
the  execution  of  the  deed,  and  took 
the  acknowledgment,  and  that 
there  was  then  a  seal  upon  it;  that 
his  attention  was  particularly  called 
to  that  fact;  that  when  he  took 
acknowledgments  of  such  instru- 
ments he  invariably  looked  to  see 
if  there  were  seals  after  the  signa- 
tures. The  court  found  that  the 
deed  was  not  sealed  at  the  time  of 
its  delivery.  Held,  error;  that  the 
record  as  "first  made  was  simply 
ineffectual  as  evidence  of  the  con- 
veyance of  a  legal  title  and  did  not 
operate  as  a  notice  of  such  a  con- 
veyance; that  the  declaration  of  the 
grantor  and  subscribing  witnesses 
to  the  effect  the  deed  was  sealwi, 
together  with  the  fact  when  after- 
wards found  and  recorded  it  had  a 
seal,  required,  in  the  absence  of 
evidence  to  the  contrary,  the  Ci)n- 
clusion  that  the  seal  was  upon  it 
when  delivered;  and  that  no  such 
opp>osing  evidence  was  furnished 
by  the  original  record.  Id. 


SERVICES. 

1.  "Where  a  stwkh older  of  a  corpora- 
tion becomes  an  officer  thereof,  as- 
sumes the  duties  of  the  office  and 
performs  them  without  any  agree- 
ment or  provision  for  compensa- 
tion, the  presumption,  in  view  of 
his  relation  and  interest,  may  prop- 
erly arise  that  he  intends  to  per- 
form the  services  gratuitously. 
Mather  v.  JS.  M.  Go,  6^9 

2.  In  an  action  to  recover  for  services 
as  treasurer  of  a  corporation  it  ap- 
peared that  plaintin  was  a  stock- 
holder of  the  corporation  and  was 


of  whom  plaintiflF  is  one.     1 

entered  into  an  agreement  for 

titioning  the  land  among    tl 

selves,    by    the    t<?rms    of    w 

plaintiff  was  to  take  her  inU 

m  a  lot  valued  at  $20,000.     ' 

was  to  be  convev-ed  by  the  ow 

to  J.,  one  of   tiieir   number, 

Was  to  convey  the  same  to  plai 

and    her    husband    as  tenant 

common,   upon   payment    by 

husband  of  $10,000  to  a  siste 

the  plaintiff.      J.   received  a 

vpyance    from    his    oo-tenantj 

common,  and  directeii  the  scriv 

to  draw  a  deed,  from  him  to  p 

tiff  and  husband,  as  agreed, 

the  scrivener,  by  the  directioi 

the  husband,  made  out  the  dee 

him  alone;  this  was  executed 

J.  without  any  knowledge  of 

variance  from  Ids  instructions 

with  the  intention  on  his  par 

carrying  out  the   agreement; 

change  was  not  discovered  by 

or  plaintiff  until  after  the  deatl 

the  husband,  and  she  received 

consideration  for  the   transfer 

her  interest  to  him.     In  an  ac 

to  have  said  daed  reformed  by 

serting  plaintiff's  name  as  a  g 

tee,  held,  that  J.,  in  taking  title 

purpo8(\s  of  the  agreement.  di< 

as  trustee,  and  had  no  authority 

convey,  otherwise  than  as  sti 

lated;  that  as  to  him  and  plaini 

there  was  a  mutual  mistake  of  fi 

which    entitled    her  to  the   re 

sought,  as  the  portion  of  the  ag 

mem  requiring  him  to  convex 

the  husband  an  undivided  half " 

independent  of  that  requiring 

conveyance  to  plaintiff,  and  g 

the    brother    no    power,  right 

authority    to    change,     alter 

modify  the  agreement  to  convc 

her;  that  plamtiff's  husband  ot 

pying  that  confidential  relatioi 

her.  and,  having  obtained  the  c 

veyance  as  he  did,  t\u   burden  i 

cast  upon  him  and  his  success 

in  title,  of  showing  that  the  c 

veyance  was  free  from   fraud 

mistake.     Ilmick  v.  Weickin. 

i.  Plaintiff's  husband  left  a  will 
which  he  devised  to  her  cert 
real  estate  which  was  worth  ab< 
$3,000  above  incumbranct^s,  s 
bequeathed  her  $10,000  in  cash, 
lieu  of  dower.  After  various  le, 
cic8  he  gave  his  residuary  estate 
beneficiaries  named.    The  persoi 
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process  could  be  issued  against 
defendant  prior  to  the  rendition 
of  judgment,  tlie  extra  condition 
added  ni  no  decree  to  the  statu- 
tory obligation;  and  so  might  be 
disregarded  as  surplusage.        Id. 

7.  AVhere  the  sureties  to  such  an 
undertaking  are  excepted  to  and 
refuse  to  justify,  it  is  not  the 
duty  of  the  sheriff  to  take  active 
measures,  such  as  rearresting  the 
defendant,  to  relieve  them  from 
liability;  nor  ciin  the  sureties  sur- 
render* their  principal  and  so  re- 
lieve themselves  from  further  re- 
sponsibility, and  a  certiticate  of 
the  sheriff  Vhat  they  have  surender- 
ed,  does  not,  in  'the  absence  of 
proof  that  they  relied  thereon,  and 
by  reason  thereof  have  sustained 
injury,  estop  that  officer  from 
asserting  their  liabilility  to  him 
as  fixed  bv  the  Code  of  Civil  Pro- 
cedure. (^  589.)  Id. 

8.  After  the  discharge  of  a  defendant 
from  arrest  on  giving  an  undertak- 
ing, and  after  failure  of  the  sureties 
to  justify,  the  defendant  was,  by 
virtue  of  a  County  (^ourt  order  in 
proceedings  instituted  in  part  upon 
the  affidavits  of  one  of  the  sureties, 
taken  by  the  sheriff,  to  an  inebriate 
asylum;  that  officer  having  been 
advised  by  his  counsel  that  it  was 
his  duty  to  obey  the  order,  and  if 
he  failed  so  to  do  he  would  be 
guilty  of  contempt.  The  order 
was  in  fact  void.  While  defendant 
was  in  the  asylum  an  execution 
against  his  person  was  issued  to 
the  sheriff  and  returned  by  him 
unsatisfied.  Thereafter  the  defend- 
ant was  broxight  back  from  the 
asylum  and  taken  into  custody  by 
the  sheriff,  who  by  advice  of  coun- 
sel accepted  an  undertaking  from 
him  and  discharged  him  from 
arrest.  Subsequently  the  sheriff 
took  various  steps  for  the  purpose 
of  procuring  the  exoneration  of 
of  himself  as  bail  and  the" relief  of 
the  sureties  in  the  originjU  under- 
taking, by  advice  of  tlieir  counsel 
and  his  own,  and  at  the  request  of 
one  of  said  sureties,  he  promising 
to  pay  the  expense  incurred.  In 
an  action  by  the  sheriff  against  said 
sureties,  ndd,  their  omission  to 
just  if  IT  rendered  them  liable;  that 
j)laintiff's  action  in  obeying  the 
void  County  Court  order,  and  in 


attempting  to  relieve  them  and 
himself,  although  he  made  a  mis- 
take and  was  ill-advised,  furnished 
no  defense;  tlmt  he  had  a  right  to 
rely  upon  tl^e  indemnity  furnished 
by  defendant's  undertaking,  and 
was  not  required  to  t^ike  any  af- 
firmative action  to  relieve  them. 

Id, 

SLANDER. 

1.  Statements  made  in  respect  to  a 
nracticing  physician,  imputing  to 
nim  general  ignorance  of  medical 
science,  incompetency  to  treat  dis- 
eases, and  a  general  want  of  pro- 
fessional skill,  are  slanderous,  and 
actionable  without  proof  of  special 
damages.     Otniik^hank  v.    Gordon. 

178 

2.  Defendant,  in  his  answer  in  euch 
an  action,  alleged,  in  mitigation, 
that  plaintiff  was  "not  sufficiently, 
ordiuaxily  skillful  nor  competent 
as  a  physician,  and  had  no  repu- 
tation as  a  competent  physician, 
and  never  had. "  Defendant  offered 
no  evidence  in  support  of  this 
allegation.  The  court  read  it  to 
the  jury  and  instructed  them  that 
if  it  was  unproved  and  they  be- 
lieved it  was  inserted  maliciously 
and  without  out  probable  cause, 
they  might  consider  the  imputa- 
tion in  aggravation  of  damages. 
Held,  no  error.  Id. 

3.  The  authorization  by  the  Code  of 
Civil  Procedure  ($^  535)  of  pleas 
in  mitigation,  in  actions  of  slander, 
is  not  a  license  for  their  interposi- 
tion in  bad  faith,  and  when  tJiey 
are  so  interposed,  that  fact  may  be 

■  considered  by  the  jury.  Id. 

4.  Two  physicians  were  permitted 
to  testify  that  plaintiff  was  re- 
puted to  be  a  competent  and  skill- 
nil  physician.  Tliis  w^as  objected 
to  by  the  defendant  generally  and 
objection  overruled.  Held,  that 
as  no  ground  for  the  objection  was 
stated,  an  exception  to  the  ruling 
was  not  available.  Id. 

5.  Plaintiff  was  allow^ed  to  prove 
that,  between  the  date  when  the 
cause  of  action  arose,  and  the  date 
when  the  action  was  begun,  de- 
fendant repeated  the  slanders  on 
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occasions  other  than  those  set  forth  ' 
in  the  complaint.     Jleld,  no  error.  I 

Jd. 

^.  Plaintiff  was  allowed  to  show  that 
defendant  had  attempted  to  hire 
one  of  plaintiif' s  witnesses  to  leave  j 
the  country.     Held,  no  error.     Id. 


stiid,  t«  i*un  along  and  adjoin  the 
southerly  and  westerly  sides  of  the 


premises 


*     «     « 


according  to 


SPECIFIC  PERFORMANCE. 

1.  In  an  action  to  compel  the  specilic 
l)erformance  of  a  contract,  by 
which  plaintiff  agreed  to  sell  and 
convey,  free  and  clear  of  all  incum- 
brances, to  defendijnt  a  house  and 
lot  in  the  city  of  New  York,  it 
appeared  that  the  former  owners 
of  the  land  in  the  block  in  which 
the  premises  in  question  where 
situated  had  mutually  covenanted 
and  agreed  that  twelve  feet  of  the 
front  of  the  lots  should  not  at  any 
time  be  built  upon,  but  should  be 
forever  left  open  for  court-jrards. 
The  court  found,  upon  evidence 
to  sustain  the  finding,  that  the 
salability  of  the  property  was  in- 
jured by  said  convenant.  Held, 
that  the  title  tendered  by  plaintiff 
was  not  free  and  clear  from  incum- 
brances, as  tlie  covenant  consti- 
tuted an  incumbrance ;  and  that 
defendant  was  justified  in  refusing 
to  complete  his  purchase.  Wetmore  I 
V.  Bruce.  319 

2.  Also,  held,  that  defendant  was  en- 1 
titled  to  recover  as  damages  by 
way  of  counter-claim  the  percent- 
age paid  by  him  at  the  time  of 
purchase,  the  auctioneer's  f(!es  and 
the  expenses  paid  for  examining 
the  title.  Id. 

S.  In  1793,  one  S.,  being  the  owner 
of  a  large  tract  of  land  situate  in 
the  city  of  New  York,  executed  a 
deed  of  a  small  portion  thereof 
lying  in  the  center  of  the  tract. 
The  land  conveyed  was  describee! 
as  beginning  at  the  northermost 
corner  of  a  meadow  belonging  to 
8.,  which  was  part  of  the  land 
conveyed,  and  as  bounded  on  one 
side  bv  land  of  fi.,  "intended  for 
a  road  of  two  hkIs  in  width,"  as 
would  appear  by  a  "survey  or 
map"  statefl  to  have  been  made. 
The  deed  contained  a  covenant  on 
the  Dart  of  the  grantor  "that  the 
roads  of  tw^o  rods  "wide,  as  afore- 
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the  aforesaid  survey  or  map  shall 
be  laid  out  accordingly  and  run 
from  the  Bloomingdale  road  with- 
in one  year  from  tho  date  hereof, 
and  ever  kept  open  from  that 
time."  There  was  no  way  of  ap- 
proacli  to  the  premises  conveyed 
except  by  the  road  provided  for. 
The  grantor  eubseqently  con- 
veyed the  lands  ojipcJslte  bound- 
ing them  by  eald  road.  The  lane 
or  road  was  used  as  such  until 
1846;  it  was  ^bandond  as  a  street 
in  1868  pur^aot  to  the  act  of 
1867.  (Chap.  697  Laws  of  1867.) 
There  had  never  been  any  adverse 
claim  or  possession  on  tne  part  of 
S.  or  his  successofsi  In  Interest, 
and  "during  that  time  awards, 
under  the  power  of  eminent  do- 
main, had  been  made  to  persons 
claiming  title  to  the  road  through 
the  deed  in  question.  In  pro- 
ceedings to  compel  a  purchaser  to 
take  title  under  a  contract,  to  con- 
vey to'him  to  the  center  of  the  road, 
held,  that  said  deed  gave  title  to 
the  center;  and  that  the  vendor, 
who  showed  title  thereunder,  was 
entitled  to  the  relief  sought.  In  re 
Ixidue.  213 

4.  It  strms,  an  action  to  compel  tlie 
specific  performance  of  a  contract 
to  sell  land  may  be  maintained  by 
the  vendee  ;  he*  is  not  confined  to 
his  remedy  at  law;  and  when  the 
answer  in  such  an  action  does  not 
raise  the  (question  of  the  right  of 
the  plaintiff  to  bring  it,  and  no 
such  question  is  rai^  upon  the 
trial,  a  d'ecision  qr  the  court  dis-  ' 
missing  the  ,compiaint,  on  the 
groundf  that  plaintiff  has  an  ade- 
quate remeav  at  law,  is  error. 
Baumann  v.  i^inckney.  604 


STATE. 

Under  the  provisions  of  the  act  of 
1870  (Chap.  321,  Laws  of  1870), 
"limiting  the  time  for  filing  claims 
against  the  state  to  two  years  from 
the  time  the  damages  accrued, 
when  a  claim  is  presented  and 
proved  for  continuous  damages, 
part  accruing  within  the  two  years, 
the  claimant  is  entitled  to  recover 
the    damages    so    accruing;  it    is 
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only  such  damages  as  accrued  be- 
fore that  time  which  are  barred  by 
the  statute.     Folttt  v.  State.        406 


STATUTES. 

A  spedal  statute  providing  for  a 
particular  case,  as  applicable  to  a 
particular  localftj,  is  not  repealed 
by  a  statute  general  in  its  terms 
and  application,  unless  the  inten- 
tion of  the  legislature  to  repeal 
or  alter  the  special  law  is  manifest, 
although  the  terms  of  the  general 
act  would,  if  strictly  construed, 
but  for  the  spedal  law,  include 
the  case  or  cases  provided  for  oy 
it.  B.  C.  Association  v.  City  of 
Buffalo.  *  16 

§  8,  €7uj^.  225,  Lait8  of  1841. 

Chap.  888,  Lairfi  of  1857. 

Nc  Flynn  v.  Ilurd.  19. 

thap,  519,  lM\n  of  1870. 

-^ —  Uap.  154,  Laics  of  1^1\. 

Chap.  310,  Lairs  qfl^lQ. 

Ste  B.  C.  Association  v.   City  of  Bnf- 

falo.  62. 
— -  1  R.  S.  728,  §§  51,  52. 
SelfaackY.  Wddrn.  68. 

Chap.  168,  Laics  of  18^. 

Chap.  321,  Jmics  of  1878. 

See  PeopU'  ejc  ret.  v.  3/.  M.  P.  Vuion. 
101. 

1  R.  8.  744,  g  3. 

/vr  anmrneU  v.  McJntyre.  156. 

2  R.  iS.  286,  §  59. 

See  Haberstro  v.  Rd^'ord.  187. 

Cfiap.  697,  /^r/r/r  0/1867. 

See  Li  re  Ijidiie.  213. 

CJiap.  611,  Lam  of  1875,  ^g  14, 

21. 

See  Uuniingtim  v.  Attnll.  365. 

Chap.  611,  lAiics  of  1815. 

See  Hatch  v.  Aitrill.  388. 

Chap,  140,  Jmics  of  1^50. 

Chap.  140.  Iaucs  of  1854. 

Chap.  478,  Laws  of  1874. 

SeeMayot,  etc.,  v.  A^.  -1.  7^.  /?.   Co. 

S90 

C'/^^7?.  321,  Laicsof  1870. 

r//^;;.  205,  Lam  of  1883,  ^  10. 

Ste  Folts  V.  >S^/f^.  406. 

Chap.  331,  Iaucs  of  1855. 

6V/r/7>.  66,  /^nr*  />/  1872. 

See  Rose  v.  Uatchy.  502. 

-  lie.  .s.  740, 'si. 

2  i?.  A'.  146,  ^  48. 

Chap.  245,  Iaucs  <?/"  1880,  §  1, 

»?/^rf.  4. 

/S<'<'  T/iTi  Cleafw  Bums.  549. 

C;<«|>,  464.  />//r«  of  1863. 


-S«;  Barney  v.  Forbes.  580. 

6%Y/;>.  606,  />air«  ^  1875.  g  20. 

See  Neicman  v.  J/.  A'.  R.  Co.  618. 

/Spi?  Limitation  of  Actions. 
Recording  Act. 
Statute  of  Frauds. 


STATUTE  OF  FRAUDS. 

.  The  parties  entered  into  a  con- 
tract in  writing,  by  the  terms  of 
which,  defendants  sold  to  plaintiff 
a  stock  of  patterns  for  |500  and 
agreed  to  sell  her  such  patterns  as 
she  should  order  during  the  ensuing 
year  at  prices  specified;  she  agree- 
ing to  keep  on  hand  a  full  assort- 
ment of  all  patterns  made  by  de- 
fendants. Defendants  also  agretHl 
that  during  the  continuance  of  the 
contract  tliey  would  take  back  old 
and  undesimble  patterns  and  give 
others  in  exchange.  The  contract 
by  its  terms,  was  to  continue  for 
the  term  of  one  yea'r  from  date. 
"  or  longer,  \vith  tlie  right  of  trans- 
fer, if  niutually  agreeable."  After 
the  expiration  of  the  year  plaintiff 
I  desiring  to  discontinue  the  busi- 
ness, asked  defendants  to  take  back 
all  unsold  patterns  and  refund 
the  price  she  had  paid,  about 
$488,  an(i  on  defendants'  refusal 
brought  this  action  to  recover 
the  Siime,  iillegiug  that  contem- 
poraneously with  sjiid  contract,  an 
oral  agreement  was  made  to  the 
effect  that  if  at  the  end  of  the 
year,  or  at  any  other  time,  plain- 
tiff should  be  "dissatisfied  and  wish 
to  discontinue  the  business,  defend- 
ants would,  upon  notice,  relieve 
her  of  the  agency  by  taking  back 
the  patterns  remaining  in  her 
hands  and  refunding  trie  money 
paid.  Held  that  the  oral  agree- 
ment was  vofd  under  the  statute 
of  frauds  as  by  its  terms  it  was 
not  to  be  performe<i  with  a  year. 
Gordon  v.  Niemann.  '  152 

\.  A  party  entering  and  paying  rent 
under  a  parol  lease  for  a  term  of 
vears,  which  fix^s  an  annual  rentAl, 
becomes,  by  reason  of  the  invalid- 
itv  of  the  demise  under  the  Statute 
oi  Frauds,  a  tenant  from  year  to 
to  year,  and  a  continuance  of  occu- 

})ancy  into  a  second  year  renders 
lim  chargeable  with  the  rent  until 
its  close;  he  can  only  terminate  his 
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tenancy  at  the  end  of  the  current 
year.     Cauderi  v.  (john..  309 

3.  Plaintiffs,  who  held  certain  bonds 
as  collateral  for  a  debt  due  them 
fr«m  M.,  received  an  inclosure 
sent  by  defendant,  who  was  a 
member  of  the  firm  of  D.  <fc  Co., 
containing  a  letter  from  M.  to  the 
effect  that  he  had  accepted  a  posi- 
tion in  the  house  of  R.  &  Co. ,  and 
pledging  a  portion  of  his  salary 
each  year  until  the  debt  was  paid; 
also  asking  that  **  with  this  assur- 
ance and  the  letter  inclosed,  the 
bonds  be  released."  The  letter 
referred  to,  which  was  also  in- 
closeU,  was  from  the  defendant; 

•after  stating  the  employment  of 
M.  by  his  firm,  the  letter  contained 
the  following:  **I  will  undertake 
that  the  agreement  made  by  him 
to  pay  a  certain  amount  to  you 
each  year  shall  be  carried  out  until 
the  indebtedness  to  your  firm  is 
liquidated."  Plaintiffs  accepted 
the  proposition  and  surrendered 
the  bonds.  In  an  action  upon  the 
guaranty  contained  in  defendant's 
letter,  held,  that  the  letters  were 
to  be  taken  and  construed  together; 
that  upon  their  face  it  appeared 
that  defendant's  promise  was  made 
to  procure  the  release  of  the  bonds, 
which  it  accomplished,  and  this 
was  a  valid  consideration;  that, 
therefore,  the  requirements  of  the 
Statute  of  Frauds  were  met,  the 
promise  was  valid  and  defendant 
was  liable.     Bdrmy  v.  Farbei^.  580 

4.  It  8e.ems  a  WTitten  guaranty  given 
by  a  third  person  to  a  creditor  that 
the  debtor  will  pay  a  pre-existing 
debt,  must,  notwithstanding  the 
amendment  of  the  Statute  of 
Frauds  by  the  act  of  1863  (Chap. 
464,  Laws  of  1863),  expressly  or 
by  fair  implication  disclose  that 
the  promise  rests  on  a  legal  con- 
sideration. Id. 

6.  A  contract  for  the  sale  of  articles 
thereafter  to  be  manufactured  and 
delivered  does  not  come  within 
the  Statute  of  Frauds.  W,  C.  & 
M.  Co.  V.  IMbrook,  586 

6.  So,  also,  that  statute  does  not  in- 
clude an  agreement  which  is  not 
likely  or  is  not  expected  to  be 
performed  within  a  year,  it  w^en 
fairly  and  'reasonably  interpreted 


it    admits    of   a    valid    execution 
within  that  time.  Id, 


STATUTE  OF  LIMITATIONS. 
Si'f  Limitation  of  Actions. 

STEAMSHIP  COMPANIES. 

1.  In  an  action  against  defendant,  a 
common  carrier  of  passengers,  to 
recover  damages  received  by  plain- 
tiff, while  a  passenger  upon  one  of 
its  boats,  it  appeared  that  the  in- 
juries were  caused  by  a  break  in 
apparatus  wholly  under  defend- 
ant's control,  furnished  and  ap- 
plied by  it  to  secure  in  place  a 
hawser  used  in  turning  the  vessel 
around  before  landing,  at  a  point 
where  there  was  danger  of  serious 
injury  to  passengers  if  the  appar- 
atus gave  way  and  the  hawser  re- 
coiled. Hdd,  that  defendant's 
duty  to  its  passengers  was  such  as 
to  require,  under  the  circumstan- 
ces, more  than  ordinary  diligence 
for  their  protection;  that  the  giv- 
ing way  of  the  apparatus  raised 
an  inference  of  negligence,  and 
required  evidence  that  the  injury 
resulting  came  from  no  want  of 
diligence  on  defendant's  part. 
Also,  held,  the  mere  fact  that  the 
defective  condition  was  not  ob- 
served or  apparent  was  not  suf- 
ficient to  effectually  dispel  the 
inference,  if  there  were  means 
available  by  careful  examination 
or  practical  tests  to  discover  the 
defect;  that  the  requirements  of 
the  higher  degree  of  care  in  such 
case  is  not  necessarily  dependent 
upon  actual  apprehension  of 
danger,  but  on  the  dangerous  con- 
sequences whi?h  are  likely  to  re- 
sult from  defective  appliances. 
Miller  v.  0.  IS.  S.  (Jo.  199 

2.  Also,  helxl,  tliat  the  failure  of  de- 
fendant's officers  and  employe* 
having  charge  of  the  vessel  to  give 
timely  warnmg  to  the  passengers 
to  enable  them  to  avoid  danger, 
which  might  have  been  anticipated, 
could  be  considered  on  the  ques- 
tion of  defendant's  negligence;  it 
appearing  that  it  was  their  custom 
to  give  such  warning  when  a 
hawser  was  being  used  as  on  the 
occasion  in  question.  /d- 
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S.  The  injury  was  caused  by  the 
breaking  of  a  stick  used  to  hold  a 
pulley-block  through  which  the 
hawser  passed.  Plaintiff  was 
allowed  to  prove  under  objections 
and  exceptions,  that  immediately 
after  the  accident  the  place  of  the 
stick  was  effectually  supplied  by 
one  of  the  capstan  bars  which  were 

'  near,  and  that  the  vessel  was 
warped  around  the  dock.  Ildd,  no 
error.  Id. 

STOCKilOLDEKS. 

1.  Where  a  stockholder  of  a  corpora- 
tion becomes  an  oflicer  thereof,  as- 
sumes the  duties  of  the  office  and 
performs  them  without  any  agree- 
ment or  provision  for  compensa- 
tion, the  presumption,  in  view  of 
his  relation  and  interest,  may  prop- 
erly arise  that  he  intends  to  per- 
form the  services  gratuitously. 
Mather  v.  E.  M.  Co.  629 

2.  In  an  action  to  recover  for  services 
as  treasurer  of  a  corporation  it  ap- 
peared that  plaintiff  was  a  stock- 
holder of  the  corporation  and  was 
a  member  of  a  banking  firm,  the 
other  member  of  which  was  also  a 
stockholder  and  trustee  which  firm 
it  was  understood  should  have  the 
banking  business  of  the  corpora- 
tion. It  also  appeared  that  a  by- 
law of  defendant  empowered  its 
boari  of  trustees  to  fix  the  com- 
pensation of  its  officers,  And  while 
that  of  the  secretary  was  so  fixed  no 
compensation  was  designated  or 
provided  for  the  treasurer  Held, 
the  evidence  warranted  the  finding 
that  there  was  no  agreement  ex- 
press or  implied  to  support  plain- 
tiff's claim  and  that  the  action  was 
not  maintainable.  Id- 


STREETS. 
&e  Highways. 

TAX  SAI.ES. 

One  who  acquires  title  to  real  estate 
pursuant  to  a  tax  sale  is  not  in 
privity  with  the  former  owner, 
and  an  attornment  by  a  tenant  to 
such  a  purchaser  is  an  attomnient 
to  a  stranger  and  is,  as  against  the 
former  owner,  void.     (In.  8.  744, 


§  3.)    (FoLLETT,  Ch.  J.,  dissent- 
ing.)    O'Donnell  v,  Mclntyi-e.    156 


TAXATION. 

See  AssEssMKNT  axd  Taxation. 


TENANTS   IN  COMMON  AND 
JOINT  TENANTS. 

H.  died  seized  of  certain  real  estate 
and  leaving  four  children,  of  whom 
plaintiff  is  one.  They  entered  into 
an  agreement  for  partitioning  the 
land  among  themselves,  by  the 
terms  of  which  plaintiff  was  to  take 
her  interest  in  a  lot  valued  at 
120,000.  This  was  to  be  conveyed 
by  the  owners  to  J.,  one  of  their 
number,  who  was  to  convey  the 
same  to  i^laintiff  and  her  husband 
as  tenants  in  common,  upon  pay- 
ment by  the  husband  of  $10,000  to 
a  siste/of  the  plaintiff.  J.  received 
a  conveyance  from  his  co-tenants  in 
common,  and  directed  the  scrivener 
to  draw  a  deed,  from  him  to  plain- 
tiff and  husband,  as  agreed,  but 
the  scrivener,  by  the  direction  of 
the  husband,  made  out  the  deed  to 
him  alone;  this  was  executed  by  J. 
without  any  knowledge  of  the 
variance  from  his  instructions  and 
with  the  intention  on  liis  part  of 
carrying  out  the  agreement;  the 
change  was  not  discovered  by  him 
or  plaintiff  until  after  the  death  of 
the  husband,  and  she  received  no 
consideration  for  the  transfer  of 
her  interest  to  him.  In  an  action 
to  have  said  deed  reformed  by  in- 
serting plaintiff's  name  as  a  ffran- 
tee,  Tidd,  that  J.,  in  taking  title  for 
purposes  of  the  agreement,  did  so 
as  trustee,  and  had  no  authority  to 
convey,  otherwise  than  as  stipu- 
lated; that  as  to  him  and  plaintiff, 
there  was  a  mutual  mistake  of  fact, 
which  entitled  her  to  the  relief 
sought,  as  the  portion  of  the 
agreement  requiring  him  to  convey 
to  the  husband  an  undivided  half 
was  independent  of  that  requiring 
the  conveyance  to  plaintiff,  and 
gave  the  brother  no  power,  right 
or  authority  to  change,  alter  or 
modify  the  agreement  to  convey  to 
her;  that  plaintiff's  husband  occu- 
pying that  confidential  relation  to 
her,  and,  having  obtained  the  con- 
veyance as  he  did,  the  burden  was 
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cast  upon  him  and  his  successors 
in  title,  of  showing  that  the  con- 
veyance was  free  from  fraud  or 
mistake,     llaaek  v.  Weirken.       67 


TENDER. 

1.  Where  there  is  no  dispute  as  to 
the  amount  of  a  debt,  a  tender  may 
always  be  restricted  by  such  con- 
ditions as  by  the  terms  of  the 
contract  the  debtor  on  payment 
has  a  right  to  insist  upon,  and  to 
which  the  creditor  has  no  right  to 
object.     Ilalpin  v.  P.  Ins.  L\  165 

2.  A  mortgagor,  therefore,  has  a 
right  to  attach  as  a  condition  of 
payment  of  the  debt  secured,  that 
the  owner  execute  a  satisfaction  of 
the  mortgage.  Id. 

8.  A  tender,  to  be  effectual  for  the 
purpose  of  stopping  interest  and 
prevent  costs,  must  be  kept  goml 
by  the  debtor,  and  whenever  he 
seeks  to  make  it  the  basis  of  affirm- 
ative relief  it  must  be  paid  into 
court,  so  that  the  creditor  may  get 
the  money,  and  that  fact  must  be 
alleged  in  the  pleading.  Id. 

4.  Where,  however,  no  objection  is 
taken  bv  the  pleadings  on  the 
other  side  to  a  failure  to  allege 
payment  into  court,  the  act  may 
be  perfonned  on  trial,  and,  in  the 
absence  of  any  objection  then 
taken,  the  presumption  on  appeal 
is  that  it  was  performed.  Id. 

When,  where  failure  to  make 

tender  at  time  reqiUrcd  by  contract  is 
tlirougli  default  of  the  party  to  wmm 
it  is  to  he  inade^  a  subsequent  tejider 
will  be  regarded  as  made  in  time. 

See  Bduiminn  v,  Pinckiwy.         604 

— ' —  Wlwrc  party  has  repudiated  his 
contract,  a  tender  by  the  other  party  is 
not  necessary  before  suit  for  breach.  Id. 


TITLE. 

Where  an  owner  of  a  tract  of  land 
conveys  a  portion  thereof  by  deed 
which  bounds  the  land  conveyed, 
by  a  street  described  as  laid  out 
upon  a  map,  and  provides  that  it 
shall  actualljrbe  laid  out  of  a  given 
width  within  a  given  time,    the 


presumption  is,  the  conveyance 
carries  the  fee  to  the  center  of  the 
street.     In  re  Ixidue.  213 

Tmrn  of  Bivokluiren  estopped 

from  claiming  title  to  portions  of  land 
under  water  of  Great  South  bay;  also 
when  evidence  of  user  insufficient  to 
show  title  in  town  by  acquiescence. 

See  Tmstees,  etc.,  v.  Smith.         634 


TOWNS. 

1 .  In  an  action  brought  by  the  com- 
missioner of  highways  of  the  town 
of  H.  against  the  commissioners  of 
highways  of  the  towns  of  W.  C. 
and  C.  to  recover  back  moneys, 
alleged  to  have  been  paid  by  plain- 
tiff m  repairing  a  bridge  between 
sjiid  towns,  in  excess  of  the  pro- 
portion of  plaintiff's  town;  it  ap- 
peared that  the  stream  crossed  by 
the  bridge  divided  the  town  of  H. 
from  the  towns  of  W.  C.  and  C, 
and  that  the  commissioners  of  the 
three  towns  worked  together  in 
making  the  repairs:  it  was  under- 
stood tliat  plaintiff  was  to  pay  one- 
half  of  the  expense  and  the  commis- 
sioners of  the  other  two  towns  each 
one-fourth;  after  the  repairs  were 
completed,  the  three  commissioners- 
accounted  with  each  other  and  a 
final  adjustment  of  accounts  wa» 
had  on  tlie  basis  above  stated; 
they  respectively  submitted  their 
accounts  for  audit,  and  upon  their 
being  audited,  each  commissioner 
was  reimbursed  by  taxes  collected 
from  his  town.  Ildd,  that  conced- 
ing each  town  should  have  paid 
one-third  of  the  expense,  the  error 
on  the  part  of  plaintiff  was  one  of 
law  and  not  of  fact,  and  the  over- 
payment made  by  him  could  not 
be  recovered  back;  that  when  plain- 
tiff exceeded  the  proportion  of  the 
expense  with  which  he  was  author- 
ized to  burden  his  town  his  act  was 
individual  and  not  official  and  the 
rule  as  to  voluntary  payments  ap- 
plied; that  the  town  could  not 
by  subsequently  reimbursing  him 
alter  or  affect  the  legal  status  of 
the  parties  as  it  existed  prior  to 
such  reimbursement.  Flynn  v. 
Hurd.  19 

2.  Also  held,  that  the  action  was  not 
maintainable  because  the  require- 
ment<i  of  the  statute  establishing 
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the  precedent  condition  upon  which 
the  liability  of  a  town  for  the  repair 
of  a  bridge  is  enforceable  had  not 
been  complied  with.  Id. 

.^.  The  duty  to  repair  does  not  alone 
in  such  case  authorize  the  making 
of  the  repairs  by  the  commission- 
ers of  one  of  two  towns  jointly 
liable  and  the  maintenance  of  an 
action  against  the  commissioner  of 
the  other  town  to  recover  its  pro- 
portion; it  must  appear  that  notice 
was  given  as  prescribed  by  statute 
(§  3,  Chap.  225,  Laws  of  1841,  as 
amended  by  chap.  383,  Laws  of 
1857),  and  that  the  commissioner 
notified  did  not  within  the  time 
prescribed  consent  or  did  not  unite 
in  making  the  repairs.  Id. 

See  Brookhavkn  (Town  of). 


TRESPASS. 

In  an  action  of  trespass  it  appeared 
that  J.  and  E.  owned,  as  tenants 
in  common,  a  farm  of  about  one 
hundred  and  seventy  acres,  upon 
which  there  was  an  apple  orchard. 
In  1850  they  made  a  parol  partition 
of  said  farm  by  which  J.  was  to 
have  one  hundred  acres,  including 
the  orchard,  and  E.  the  remaining 
seventy  acres.  As  part  of  the  oral 
agreement,E.,  his  heirs  and  assigns, 
were  to  have  the  right  to  enter 
upon  J.'s  part  and  gather  one-half 
of  the  apples,  growing  or  to  grow, 
in  said  orchard .  Immediately  there- 
after the  parties  took  possession  of 
their  respective  portions,  and  they 
and  their  successors  in  title  con- 
tinued to  occupy  the  parts  so  allot- 
ted to  them  respectively  without 
any  claim  of  title  being  made  by 
either  to  the  land  so  owned  and 
occupied  by  the  other.  E.  died  in 
1854;  by  his  will  he  devised  said 
seventy  acres  and  the  "appurte- 
nances "  to  defendant,  and  gave  to 
him  all  his  "right,  title  and  in- 
terest to  the  apples,  growing  or  to 
grow,  on  the  premises  now  occu- 
pied by  J."  Said  defendant  took 
possession  of  the  seventy  acres 
irnder  the  will  and  occupied  them 
until  1861,  when  he  conveyed  them 
with  "appurtenances"  to  M.,  by 
deed  which  was  duly  recorded  but 
which  did  not  mention  any  right 
to  enter  upon  the  one  hundred  acres 


and  gather  half  the  apples.  Plain- 
tiff claimed  the  one  hundred  acres, 
under  a  deed  from  J.  Neither  that 
deed,  nor  the  one  to  plaintiff,  con- 
tained any  reference  to  any  right 
of  the  owner  of  the  seventy  acres 
to  enter  upon  the  land  conveyed. 
Shortly  after  plaintiff  entered  into 
possession,  defendant,  by  direction 
of  his  grantee,  entered  upon  plain- 
tiff's premises  and  gathered  apples 
from  the  orchard,  after  having 
been  forbidden  to  do  so  by  plain- 
tiff. From  the  time  of  the  parol 
partition  until  then,  E.,  and  his  suc- 
ce^ors  in  title  to  the  seventy  acres, 
had  annually  gathered  apples  from 
said  orchard  without  having  been 
prohibited.  There  was  no  evidence 
that  plaintiff  had  notice  of  the  ex- 
istence of  any  such  right  or  claim 
when  he  purchased.  Held,  that 
defendant's  entry  was  without 
right,  and  he  was  a  trespasser. 
Taylor  v.  MilUird.  244 


TRIAL. 

1.  Defendant,  in  his  answer  in  an 
action  brought  by  a  physician  for 
slander,  ifl  chargmg  him  with  ig- 
norance, incompetency  and  want 
of  professional  skill,  alleged,  in 
mitigation,  that  plaintiff  was  "not 
sufficiently,  ordinarily  skillful  noj 
competent  as  a  physician,  and  had 
no  reputation  as  a  competent  phy- 
sician and  never  had . "  Defendant 
offered  no  evidence  in  support  of 
this  allegation.  The  court  read  it 
to  the  jury  and  instructed  them 
that  if  it  w  as  unproved  and  they 
believed  it  was  inserted  maliciously 
and  without  probable  cause,  they 
might  consider  the  imputation  in 
aggravation  of  damages.  Held,  no 
error.    Cruikshankw  Gordon.    178 

2.  The  authorization  by  the  Code  of 
Civil  Procedure  (§  535),  of  pleas  in 
mitigation,  in  actions  of  slander, 
is  not  a  license  for  their  interposi- 
tion in  bad  faith,  and  when  they 
are  so  interposed,  that  fact  may  be 
considered  by  the  jury.  Id. 

3.  Two  physicians  were  permitted  to 
testify  that  plaintiff  was  reputed 
to  be  a  competent  and  skillful  phy- 
sician. This  was  objected  to  by 
the  defendant  generally  and  objec- 
tion overruled.     Held,  that  as  no 
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^ound  for  the  objection  was 
stated,  an  exception  to  the  ruling 
was  not  available.  Id. 

4.  In  an  action  to  recover  'damages 
occasioned  by  a  fire,  alleged  to 
have  been  caused  by  the  negli- 
gence of  defendants,  which  de- 
stroyed two  buildings  owned  by 
plaintiff,  evidence  offered  by  plain- 
tiff for  the  purpose  of  proving  the 
amount  of  damages  by  the  destruc- 
tion of  one  of  them,  was  excluded 
on  the  ground  that,  as  to  that 
building,  the  defendants'  alleged 
negligence  was  not  the  proximate 
cause  of  such  burning.  A  general 
verdict  was  rendered  for  the  de- 
fendants. Held,  that  as  the  ver- 
dict exculpated  defendants  en- 
tirely from  the  charge  of  negli- 
gence the  rejection  of  evidence  as 
to  the  amount  of  damages,  even  if 
erroneous,  could  not  have  preju- 
diced plaintiff,  and  so,  was  not  a 
ground  for  reversal.  Read  v. 
NichoU.  224 

5.  It  appeared  from  the  evidence 
that  a  strong  wind  carried  sparks 
from  a  smoke-st-ick  belonging  to 
defendants  past  the  buildings  in 
question  to  the  roof  of  a  building 
280  feet  distant  from  the  smoke- 
stack, setting  it  on  fire;  the  village 
in  which  the  buildings  were  located 
had  no  fire  apparatus,  and  there 
were  no  means  of  reaching  the  fire; 
after  the  building  commenced  to 
bum,  the  wind  died  down  and 
changed  its  course;  the  fire  com- 
mimicated  to  another  building 
north  and  thence  across  a  street  to 
a  bam  of  plaintiff,  then  a  building 
north  of  the  one  first  set  on  fire 
was  bumed,  and  from  it  the  fire 
spread  to  and  destroyed  the  build- 
ing as  to  which  the  testimony  was 
excluded.  UeUl,  that  the  rulmg  of 
the  court  was  proper;  that  the  al- 
leged negligent  act  was  not  the 
proximate  cause  of  the  loss.       Id. 

6.  At  the  close  of  the  evidence,  plain- 
tiff's counsel  presented  to  the 
court  thirteen  separate  requests  to 
charge.  Some  were  charged  as 
requested,  some  in  a  modified  form 
and  others  refused.  At  the  close 
of  the  charge  plaintiff's  counsel 
stated  that  he  excepted,  "to  the 
refusals  to  charge  as  requested  by 
plaintiff's  counsel  in  so  far  as  the 


court  did  refuse  and  to  each  of 
the  refusals  to  charge  as  request- 
ed." Held,  that  this  exception  was 
not  sufficiently  definite  and  spe- 
cific to  present  a  question  for 
review.  Id. 

7.  Five  written  propositions  were 
submitted  by  the  court  to  the  jury 
with  instructions  that  each  should 
be  answered  as  they  determined 

.  the  fact  to  be.  Plaintiff's  counsel 
excepted  to  such  submission. 
Upon  the  coming  in  of  the  jury 
the  foreman  stated  that  they  had 
agreed  upon  a  genend  verdict; 
the  counsel  for  both  parties  there- 
upon consented  and  the  court  an- 
nounced that  the  special  questions 
were  withdrawn  from  the  jury  and 
then  a  general  verdict  in  favor  of 
the  defendants  was  rendered.  The 
first  question,  as  it  appeared  in  the 
case  on  appeal,  had  the  word  *'yes" 
written  under  it.  Plaintiff  insisted 
that  the  proposition  answered  in 
the  affirmative  should  be  regarded 
and  treated  as  a  fact  found  by  the 
jury.  Hfld,  untenable,  and  that 
the  consent  to  the  withdrawal  of 
the  questions  constituted  a  waiver 
of  the  exception  to  their  submis- 
sion. Id. 

8.  Plaintiff  brought  an  action  to  re- 
cover damages  sustained  through 
alleged  fraudulent  representations 
of  defendant,  inducing  the  pur- 
chase by  her  of  certain  stock. 
Plaintiff's  evidence  tended  to  show 
that  the  stock  was  worthless,  and 
it  was  tendered  back  on  the  trial; 
one  of  the  defendant's  witnesses 
however  testified  to  facts  showing 
that  it  had  some  value.  The  trial 
judge  after  instructing  the  jury  as 
to  the  particular  facts  necessary  to 
establish  defendant's  liability,  fur- 
ther instfucted  them,  that  if  such 
facts  were  established  to  their  satis- 
faction, plaintiff  was  entitled  to  a 
verdict  for  the  amount  paid  by 
her  for  the  stock  to  which  the  jury 
might  add  interest  "by  way  of 
damages."  Defendant's  counsel 
excepted  in  these  words:  "I  ex- 
cept to  the  instruction,  that  if  the 
plaintiff  is  entitled  to  recover,  she 
is  entitled  to  recover  the  amount 
paid  by  her  on  the  purchase  of  the 
stock  whether  that  purchase  be 
intended  to  include  or  exclude 
interest."    Ildd,  that  the  charge 
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was  erroneous  and  that  defend- 
ant's exeeption  thereto  was  suffi- 
cient; that  it  was  not  necessiiry  to 
specifically  request  the  (»urt  to 
reconsider  its  decision  and  submit 
the  question  of  damages  to  the 
jury;  that  plaintiff  was  entitled  to 
recover  the  difference  between  the 
value  of  the  sUyck  as  it  was,  and 
the  value  as  it  would  have  bwn 
had  the  representations  been  true; 
and  that  the  question  as  to  the 
actual  value  of  the  stock  was  one, 
which  in  the  absence  of  any  waiver, 
defendant  was  entitled  to  have  de- 
termined by  the  jury.  Vail  v. 
HeynoMa.  297 

9.  Also,  that  defendant's  liability 
was  not  effected  by  tlie  tender  on 
trial,  as  the  action  was  not  one 
which  permitted  plaintiff  to  return 
the  stock.  -  Id. 

10.  In  an  action  by  the  owner  of 
gootls  delivered  to  a  commission 
merchant  for  sale  against  the  lat- 
ter, to  recover  as  for  money  had 
and  received,  the  pro^^eeds  of  sjde, 
it  appeared  that  the  gocxls  were 
sold  and  siile  reported  before  the 
commencement  of  the  action.  The 
report  of  side  did  not  state  as  to 
whether  the  goods  had  been  paid 
for  or  not,  but  defendants  claimed 
to  apply  the  amount  on  an  indi- 
vidual indebtedness  to  them.  De- 
fendants' evidence  on  the  trial  was 
to  the  effect  that  the  goods  were 
not  in  fact  paid  for  until  after  the 
commencement  of  the  action. 
lltld,  a  refused  to  submit  to  the 
jury  the  question  as  to  whether 
defendants  had  actually  received 
the  proceeds  of  sale  before  suit 
brought,  and  as  to  whether  they 
were  by  their  acts  estopped  from 
denying  it  was  error;  that  while 
in  the  absence  of  e^'dence  of 
authority  to  sell  on  credit,  the  pre- 
sumption from  a  simple  report  of 
Side  would  be  that  the  sale  was  for 
cash,  the  presumption  was  not 
conclusive,  and  evidence  to  the 
contrary  having  been  given,  the 
question  was  one  of  fact  for  the 
jury,     llcf^enbtrg  v.  Block.  329 

11.  In  an  action  against  directors  of  a 
corporation  organized  under  the  act 
of  1875  (Chap.  611,  Laws  of  1875). 
providing  for  the  organization  of 
certain   business  corporations    to 


enforce  the  liability  for  a  debt  of 
the  corporation  imposed  by  said 
act  (i^  21),  because  of  the  signing 
of  a  certificate  or  report  false  in  a 
material  representation;  the  allegcnl 
false  represtnitation  was  that  the 
whole  capital  st(Kk,  $700,000,  had 
been  fully  paid  in.  The  object  of 
the  corponition,  as  stated  in  its 
certificate  of  organization,  was  the 
purchase  of  lands  and  building 
thereon  a  seaside  hotel,  bath- 
houses, etc.  It  appeared  that  the 
whole  stock  was  issued  to  A.,  one 
of  the  defendants,  in  payment  for 
120  acres  of  land  on  the'  sea  shore 
which  was  conveyed,  subject  to  a 
mortgage  of  $72,000.  the  ptiyment 
of  which  was  assumed  by  the  com- 
pany.    Iluntimjton  v.  AitriU.     365 

12.  This  land  was  part  of  140  acres 
purcliased  by  A.  six  months  be- 
fore the  organization  of  the  com- 
pany, and  in  contemplation 
thereof,  for  $80,000,  of  which  he 
paid  $8,000  and  gave  the  said 
mortgage  to  secure  the  balance. 
The  defendants  were  directors  of 
the  company  jit  the  time  of  the 
conveyance  of  the  property  to  it. 
The  land  had  no  known  'market 
value  Jit  that  time,  or  intrinsic 
value  of  largtt  amount,  discon- 
nected from  a  i)urpose  to  make  a 
use  of  it  such  as  was  contemplated. 
Defendmits'  counsel  asked  the 
court  to  charge  that  Ijv  the  words 
"at  its  fair  value"  in  said  act  was 
meant  "the  fair  value  of  such 
property  for  the  uses  and  pur- 
poses of  the  com  pan  V  in  the  con- 
duct of  its  legitimate  business,  and 
not  the  actuiiJ  market  value  or  the 
actual  intrinsic  value  thereof  at 
the  time  it  is  jicquired.'*  In  re 
spouse  the  court  stated  it  knew  of 
no  Vidue  other  than  intrinsic  or 
market  value,  and  then  charged 
that  the  jury  had  the  right  to  con- 
sider, in  determining  the  fair  value, 
its  value  for  the  u.se  to  which  it  was 
to  be  put  and  the  adaptability  of 
it  to  any  specific  i)urpose;  that 
these  iire"  constituteut  elements  of 
intrinsic  value,  and  although  the 
value  to  be  ascertained  was  at  the 
time  of  the  sale,  any  peculiar  ad 
vjmtages.  known  or'imknown.  and 
which,  even  if  known,  would  make 
it  advantageous  to  a  few  only, 
properly  entered  into  the  consid- 
eration.    Jhld  no  error.  Id. 
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13.  In  response  to  a  request  by  de- 
fendants to  charge  that  before  a 
verdict  could  be  found  for  plain- 
tiff the  jury  must  be  satisfied  by 
affirmative  proof  that  8.  was 
authorized  to  indorse  the  name  of 
the  company,  by  prior  resolution 
of  the  executive  committee  or 
board  of  directors,  or  by  ratifica- 
tion, by  resolution,  or  some  equiva- 
lent act,  the  court  chargecf  that 
the  jury  must  find  either  prior 
authority,  or  subsequent  ratifica- 
tion, which  could  be  evidenced  by 
general  course  of  business  as  well 
as  by  resolution.     Held,  no  error. 

Id. 

14.  In  an  action  against  the  directors 
of  a  corporation,  organized  under 
the  act  of  1875  (Chap.  611,  Laws 
of  1875),  providing  for  the  organi- 
zation of  certain  business  corpora- 
tions, to  recover  a  debt  of  the 
corporation,  on  the  ground  that 
defendants  had  signed  a  certificate, 
stating  that  the  capital  stock  had 
been  paid  in,  which  was  false.  It 
appeared  that  the  whole  stock  of 
the  company  was  issued  in  pay- 
ment for  a  piece  of  land  conveyed 
to  the  company  by  defendant  A. , 
which  plaintiff  claimed  was  of 
much  less  value  than  the  amount 
of  stock.  One  of  the  plaintiff's 
witnesses  gave,  without  objection, 
his  opinion  as  to  the  value  of  the 
property  so  conveyed;  after 
the  cross-examination  defendant's 
counsel  moved  to  strike  out  this 
evidence  as  incompetent.  This 
motion  was  dtnied.  Held,  no 
error;  that  the  ruling  was  within 
the  discretion  of  the  court;  that  if 
the  effect  of  the  cross-examination 
upon  the  c[uestion  of  value  was 
such  that  It  was  not  entitled  to 
any  consideration,  defendant's 
counsel  had  the  right  to  have  the 
jury  so  instructed  by  charge  of  the 
court,  but  not  to  have  it  stricken 
out  on  motion.     Hatch  v.  AttnU. 


15.  After  the  jury  retired  they  were 
directed  by  the  court,  with  the 
consent  of  the  parties,  to  brinjj  in 
a  sealed  verdict  the  next  morning, 
if  they  agreed  in  the  meantime. 
They  then  presented  a  sealed  ver- 
dict for  plaintiff  for  $50,000;  the 
amount  of  the  company's  indebted- 
ness to  him  was  $163,695.81.     The 
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court  refused  to  receive  the  verdict 
and  directed  the  iury  to  again 
retire  and  instructea  them,  that  if 
they  found  a  verdict  for  the  plain- 
tiffs, to  find  it  for  the  full  amount 
claimed,  which  they  did.  Held,  no 
error;  that  the  question  as  to 
whether  or  not  plain tff  was  en- 
titled to  recover,  was  one  of  fact 
for  the  jury,  but  when  thia  was 
found  fertile  plaintiff,  the  measure 
of  damages  was  the  amount  of  the 
debt,  and  this  he  was  entitled  to 
recover;  that  the  court  had  power 
to  refuse  to  receive  a  verdict,  which 
was  not  such  a  one  as  the  jury  was^ 
legally  at  liberty  to  render,  and  be- 
fore it  was  recorded,  to  send  the 
jury  back  to  reconsider  it.  Id. 

16.  In  an  action  to  recover  damages 
for  personal  injuries  sustained  by 

f)laintiff,  in  being  thrown  from  a 
oaded  wagon,  the  hind  wheel  of 
which  ran  mto  a  hole  at  a  crossing 
on  defendant's  road,  which  the 
complaint  alleged  w^as  caused  by 
its  negligence.  The  court,  in  it's 
charge,  stated  to  the  jury  **that 
they  were  not  to  understand  that 
contributory  negligence  means  any 
error  of  judgment,"  and  that 
**mere  error  of  judgment  as  to 
what  particular  part  of  the  cross- 
ing he  would  drive  this  loaded 
wagon  over  could  not  be  caller! 
negligence."  Held,  error;  that  the 
judgment  required  to  be  exercised 
IS  that  of  a  man  of  ordinary  pru- 
dence, and  the  charge  should  have 
been  limited  to  an  errer  of  judg- 
ment such  a  man  might  have 
fallen  into.  Hot/f  v.  X.  F.,  L.  E. 
&  W.  R.  R.  Co.  399 

17.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff 
through  the  falling  of  an  elevator 
which  defendants  had  just  put 
into  their  store,  it  appeared  that 
plaintiff,  one  of  defendant's  por- 
ters, who  had  no  previous  experi- 
ence or  knowledge,  was  selected 
to  run  the  elevator,  a  fellow  ser- 
vant being  assigned  to  instruct 
him;  while  left  in  the  elevator 
without  his  instructor  the  accident 
happened.  At  defendants  request 
the  court  charged:  "If  the  jury 
find  as  matter  of  fact  that  the 
plaintiff  was  put  under  instruction 
of  a  competent  instructor,  and  that 
he  (the  instructor)  was  as  well  ac- 
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quaint ed  as  defendants  with  the 
nature  and  character  of  the  service 
which  he  undertook  to  perform, 
he  cannot  recover."  Htld,  error. 
Breiinan  v.  Qordon.  489 

18.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff 
while  attempting  to  alight  from 
one  of  defendant's  trains,  it  ap- 
peared that  as  plaintiff  was  about 
stepping  from  the  front  platform 
of  the  fourth  and  last  car  the  train 
suddenly  started  and  she  was 
thrown  down  and  injured;  between 
the  third  and  fourth  cars  a  brake- 
man  was  stationed  whose  duty  it 
was  to  open  the  gates  to  permit 
the  egress  and  ingress  of  passen- 
gers and  then  to  close  them,  and 
give  a  signal  by  a  pull  upon  a  bell 
rope  extending  from  the  bell  on 
the  engine  to  where  said  brakeman 
was  stationed;  this  signal  was  com- 
municated to  the  next  forward 
brakeman,  whose  duty  it  was  to 
so  hold  the  rope  as  not  to  permit 
the  signal  to  pass  him,  and  when 
he  closed  the  gates  under  his  con- 
trol to  transmit  the  signal  by  two 
pulls  of  the  rope  and  so  on  until  the 
signal  reachea  the  engineer,  whose 
duty  it  was  then  to  start  the  train. 
In  this  case  the  signal  was  given 
by  the  brakeman  between  the  sec- 
ond ^nd  third  cars;  he  testified 
that  he  received  a  signal  which  he 
supposed  was  given  by  the  rear 
brakeman;  the  latter,  however, 
testified  that  he  gave  none.  To 
explain  this,  evidence  was  given  on 
the  part  of  the  defendant  tending 
to  show  that  a  passenger  stand- 
ing in  the  third  car  about  the  time 
the  train  stopped,  caught  hold  of 
the  bell  rope  to  steady  himself. 
Plaintiff  gave  evidence  tending  to 
impeach  the  credibility  of  the  for- 
ward brakeman.  The  court  charged 
that  if  the  jury  found  the  train  was 
started  by  the  passenger,  defendant 
was  not  negligent,  but  if  not  so 
started,  it  was  negligent.  Defend- 
ant's counsel  then  requested  the 
court  to  charge  '*that  there  was 
no  proof  that  there  was  any  vice  in 
the  system  of  communicating  sig- 
nals and  the  jury  are  not  to  consider 
the  question;"  this  was  refused, 
except  as  charged.  Ilcld,  no  error; 
that  the  proposition  contained  in 
the  request  could  have  no  consid- 
eration unless  the  act  of  the  pas- 


senger caused  the  signal,  and  as 
•the  court  had  charged,  in  that  case, 
defendant  was  not  negligent,  this 
rendered  the  question  as  to  any 
defect  in  the  system  of  signaling 
unimportant.  Ferry  y .  Manhattan 
R  a.  497 

19.  While  parties  to  an  action  have 
a  right  to  limit  the  issues  to  be 
tried  to  those  made  by  the  plead- 
ings, they  are  not  bound  so  to  do, 
but  may  by  mutual  consent  try  any 
other  issues.     Frear  v.  /fyiceet.    454 

20.  A  policy  of  fire  insurance,  upon  a 
barn  and  contents,  contaired  a  con- 
dition that  in  case  of  an}'  incum- 
brances upon  the  property  they 
must  be  represontea  to  the  com- 
pany in  the  application,  otherwise 
the  policy  would  be  void;  it  also 
provided  that  all  statements  con- 
tained in  the  application  should 
be  warranties  on  the  part  of  the 
assured.  The  application  which 
was  made  by  the  authorized  agent 
of  the  insured,  contained  a  ques- 
tion as  to  the  amount  of  incum- 
brances. The  answer  was  * '$1,000." 
It  appeared  that  the  premises, 
upon  which  were  the  buildings 
insured,  were  at  the  time  of  the 
application  incumbered  by  mort- 
gages to  the  amoimt  of  over  $5,000. 
Said  agent  testified  that  the  appli- 
cation was  not  read  to  him,  and  he 
did  not  read  it;  that  defendant's 
agent,  who  filled  it  out,  asked  him 
if  the  premises  were  incumbered 
$1,000,  and  he  answered  that  there 
was  over  $2,000  incumbrances  on 
them.  Defendant's  agent  testified 
that  the  agent  of  the  insured  stated 
the  premises  were  incumbered  for 
$1,000,  and  he  so  wrote  his  answer 
in  the  application.  The  court 
instructed  the  jury  tfcat  if  they  be- 
lieved the  testimony  of  defendant's 
agent,  plaintiff  could  not  recover, 
but  if  he  was  told  that  the  incum- 
brance was  over  $2,000  the  dis- 
crepancy between  such  statement 
and  the  amount  of  the  incum- 
brances was  net  a  defense  to  the 
action.  Held,  error;  that  the  dis- 
crepancy amounted  to  a  material 
misrepresentation.  Smith  v.  A. 
Ins.  Co.  518 

21.  In  an  action  to  recover  damages 
for  injuries  to  plaintiff,  a  passen- 
ger on  one  of  defendant's  trains. 
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alleged  to  have  been  caused  by 
defendant's  negligence,  plaintiff's 
evidence  was  to  the  effect  that 
when  the  train  stopped  at  her 
station,  the  guard  whose  duty  it 
was  to  open  the  door  of  the  car 
and  fasten  it  by  a  catch  provided 
for  the  purpose,  and  to  open  the 
gate  on  the  platform,  was  absent 
from  his  post;  that  plaintiff  opened 
the  door,  but  did  not  shove  it 
back  over  the  catch,  and  stood  in 
the  doorway  waiting  for  the  open- 
ing of  the  gate;  that  when  the 
guard  came  and  opened  the  gate, 
e  at  the  same  time  gave  the  sig- 
nal for  the  train  to  start,  which  it 
did  before  slie  had  time  to  leave 
the  doorway,  causing  tlie  door  to 
swing  to,  upon  her  hand,  injuring 
a  finger.  Plaintiff  was  a  teacher 
in  a  pubh'c  school,  and  also  a  pri- 
vate music  teacher.  She  proved 
that  she  was  unable  to  attend  her 
school  for  six  weeks,  and  for  that 
period  lost  her  salary  as  teacher; 
that  the  injury  to  her  finger  ren- 
dered it  so  sensitive  that  she  could 
not  strike  the  keys  of  the  piano; 
that  in  giving  music  lessons  it  was 
necessary  for  her  to  play  in  con- 
nection with  her  instructions. 
There  was  no  evidence  as  to  the 
amount  of  her  salary,  or  of  her 
wages  as  a  music  teacher.  The 
court  charged  among  other  things, 
that  "nothing  cim  be  allowed 
specifically  for  any  of  these  items." 
Defendant's  counsel  requested  the 
court  to  charge  that  there  was  no 
evidence  upon  which  they  could 
give  any  damages  for  loss  of  time 
as  a  music  teacher,  or  for  absence 
from  her  position  as  school  teacher. 
This  was  refused,  except  as  already 
charged.  HeUl,  no  error.  Baker 
V.  Manhattan  B.  Co.  533 

2.  Defendant  contracted  to  con- 
struct a  refrigerator  for  plaintiff, 
who  was  engaged  in  the  business 
of  preparing  poultry  for  market, 
and  with  knowledge  that  plaintiff 
intended  to  at  once  make  use  of 
the  refrigerator  for  freezing  and 
preserving  chickens  for  the  May 
market  following,  expressly  war- 
ranted that  the  freezer  would  keep 
them  in  perfect  condition;  this  it 
failed  to  do,  and  in  consequence  a 
large  quantity  of  chickens  were 
lost.  In  an  action  upon  the  war- 
ranty, the  court  charged  in  sub- 


stance, that  plaintiff  was  entitled 
tt)  recover  as  damages  the  differ- 
ence between  the  value  of  the  re- 
frigerator as  constructed  and  its 
value  as  it  would  have  been  if 
made  according  to  contract,  and 
also  to  recover  the  market  value  of 
the  chickens  lost,  less  cost  of  get- 
ting tliem  to  market  and  fees  of 
commission  men  charged  on  sale. 
•  Held,  no  error.     Beeman  v.  Ban  fa. 

538 

23.  Where  part  of  an  answer  given 
to  a  proper  question  is  not  respon- 
sive, an  objection  and  exception 
thereto  does  not  present  the  ques- 
tion for  review  as  to  whether  the 
testimony  is  competent;  it  can  only 
be  presented  by  motion  to  strike 
out.     W.  C.  &  M.  Co.  V.  Holbrmk. 

586 

24.  For  the  purpose  of  discrediting 
a  witness  who  has  given  material 
testimony  in  favor  of  the  party 
calling  him,  the  opposite  side  may, 
on  cross-examination,  show  that 
the  witness  has  been  convicted  of 
a  crime,  and  of  what  crime,  and 
the  witness  may  be  compelled  to 
answer.  (Penal  Code,  §  714.) 
Spiegel  v.  Uayi.  660 


TRUSTS  AND  TRUSTEES. 

1.  A  husband  and  wife  agreed  t© 
live  separately,  and  to  effectuate 
that  agreement  entered  into  arti-. 
cles  of  separation,  through  the 
medium  of  a  trustee,  by  the  terms 
of  which  the  husband  agreed  to 
pay  to  the  trustee,  annually  a  sum 
named,  for  the  support  of  the  wife 
during  life,  the  same  to  be  in  full 
satisfaction  for  such  support  and 
maintenance  and  of  all  alimony; 
the  wife  and  trustee  covenanted  to 
save  the  husband  harmless  from 
his  obligation  to  support  her,  and 
upon  execution  of  the  agreement 
the  parties  separated.  In  an  action 
against  the  husband,  to  recover  a 
payment  under  the  agreement, 
nM,  that  it  was  valid;  that  the 
trustee  named  was  the  trustee  of 
an  express  trust,  and  that  the 
action  was  properly  brought  in  his 
name;  also,  held  (Follett,  Ch.  J., 
dissenting),  that  the  agreement 
was  not  abrogated  by  a  subsequent 
divorce  of  the    parties,    at    least 
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when  no  provision  for  alimony  was 
made  in  the  decree  of  divorce. 
Clark  V.  Fitadick.  7 

2.  H.  died  seized  of  certain  real  estate 
and  leaving  four  children,  of  whom 
plaintiff  is  one.  They  entered 
into  an  agreement  for  partitioning 
the  land  among  themselves,  by 
the  terms  of  which  plaintiff  was  to 
take  her  interest  in  a  lot  valued  at 
$30,000.  This  was  to  be  conveyed 
by  the  owners  to  J.,  one  of  their 
number,  who  was  to  convey  the 
same  to  plaintiff  and  her  husband 
as  tenants  in  common,  upon  pay- 
ment by  the  husband  of  $10,000  to 
i\  sister*^of  the  plaintiff.  J.  received 
a  conveyance  from  his  co-tenants 
in  common,  ami  directed  the  scriv- 
ener to  draw  a  deed,  from  him  to 
plaintiff  and  husband,  as  agreed, 
but  the  scrivener,  bv  the  direction 
of  the  husband,  made  out  the  deed 
to  him  alone;  this  was  executed  by 
J.  without  any  knowledge  of  the 
variance  from  his  instructions  and 
with  the  intention  on  his  part  of 
<'arrying  out  the  agreement;  the 
change  was  not  discovered  by  him 
or  plaintiff  until  after  the  death  of 
the  husband,  and  she  received  no 
consideration  for  the  transfer  of 
her  interest  to  him.  In  an  action 
to  have  said  deed  reformed  by  in- 
^3rting  plaintiff's  name  as  a 
grantee,  fuld,  that  J.,  in  taking 
title  for  purposes  of  the  agree- 
ment, did  so  as  trustee,  and  had 
no  authority  to  convey,  otherwise 
tlian  as  stipulated;  that  as  to  him 
and  plaintiff,  there  was  a  mutual 
mistake  of  fact,  which  entitled  her 
to  the  relief  sought,  as  the  portion 
of  the  agreement  requiring  him  to 
convey  to  the  husband  an  undi- 
vided half  was  independent  of  that 
requiring  the  (lonveyance  to  plain- 
tiff, and  gave  the  brother  no  power, 
right  or  authority  to  change,  alter 
or  modify  the  agreement  to  convey 
to  her;  that  plamtiff's  husband  oc- 
cupying that  confidential  relation 
to  her,  and,  having  obtained  the 
conveyance  as  he  did,  the  burden 
was  cast  upon  him  and  his  succes- 
sors in  title,  of  showing  that  the 
conveyance  was  free  from  fraud  or 
mistake.     Haack  v.  Wcicken.      67 

3.  Also,  held,  that  plaintiff's  rights 
would  not  be  affected  if  it  appeared 
that  her  husband  acted  for  her  as 


her  agent;  in  which  case,  having 
procured  the  conveyance  of  her 
mterest  to  himself  without  her 
knowledge  or  consent,  she  was  en- 
titled to  have  it  adjudged  that  he 
took  title  in  trust  for  her.  (1  R.  8. 
728,  §§  i51,  52).  Id, 

As  to  licdnlity  of  directors  of  a 

ritrixiration-  organized  vjider  the  art  of 
1875  (§  14,  chap,  611,  Laws  o/ 1875), 
for  signing  a  false  report. 

See  Hufiti?igton  v.  AttrtU.  865 

Ilatcfi  V.  AttriU.  383 


UNDERTAKING. 

1.  It  seems  where,  in  an  action  upon 
a  bond  or  undertaking  taken  by  a 
sheriff,  a  defense  is  interposed, 
based  on  the  statutory  provision 
(2  R.  8.  286,  §  59)  prohibiting  that 
officer  from  taking  any  bond,  obli- 
gation or  security  "by  color  of  his 
office  in  any  otlier  case  or  manner 
than  such  as  are  provided  bylaw," 
the  defense  is  not  met  by  proof 
that  the  instrument  was  taken  at 
the  instance  of  the  defendants;  its 
validity  or  invalidity  is  not  depend- 
ent upon  the  question  as  to 
whether  it  was  extorted  or  volun- 
tarily given.     Hiiberstro  v.  Bedford. 

187 

2.  Where  an  undertaking  given  to 
discharge  a  ilefendant  from  arrest, 
in  an  action  for  embezzlement,  in- 
stead of  being  in  precise  compli- 
ance with  the  provisions  of  the 
C'ode  of  Civil  Procedure  in  refer- 
ence thereto  (§  575),  followed  the 
rc(iuirements  of  the  Code  of  Pro- 
cedure (§  187);  and  so,  in  excess  of 
the  pres(mt  statutory  requirements, 
contained  the  condition  that  de- 
fendant would  render  himself 
amenable  to  the  process  of  the 
court  during  the  pendency  of  the 
action,  /wld,  that  the  word  "pro- 
cess "  as  used  referred  only  to  such 
mandates  of  the  court  as  are  issued 
to  enforce  a  decree  or  judgment; 
that  as  no  process  could  be  issued 
against  defendant  prior  to  the  ren- 
dition of  judgment,  the  extra  con- 
dition added  in  no  degree  to  the 
statutory  obligation;  and  so,  might 
be  disregarded  as  surplusage.    Id. 

3.  It  seems  the  intent  of  the  provision 
of  the  Code  of  Procedure  was  to 


alleged  to  have  been  cau 
defendant's  negligence,  plj 
evidence  was  to  the  effec 
when  the  train  stopped 
station,  the  guard  whose  ( 
was  to  open  the  door  of  t 
and  fasten  it  by  a  catch  pr 
for  the  purpose,  and  to  op 
gate  on  the  platform,  was 
from  his  post;  that  plaintiff  < 
the  door,  but  did  not  sh 
back  over  the  catch,  and  st 
the  doorway  waiting  for  the 
ing  of  the  gate;   that  wh( 

fuard  came  and  opened  the 
e  at  the  same  time  gave  tl 
nal  for  the  train  to  start,  wl: 
did  before  she  had  time  to 
the  doorway,  causing  tlie  d- 
swing  to,  upon  her  hand,  in 
a  finger.     Plaintiff  was  a  tl 
in  a  public  school,  and  also 
vate  music  teacher.     Slie  p 
that  she  was  unable  to  atten 
school  for  six  weelts,  and  foj 
period  lost  her  salary  as  ta 
that  tlie  injury  to  her  finge 
dered  it  so  sensitive  that  she 
not  strike  the  keys  of  the  \ 
that  in  giving  music  lessons 
necessary  for  her  to  play  in 
nection     with     her     mstruc 
There  was  no  evidence  as  t 
amount   of  her  siilary,  or  c 
wages  as  a  music  teacher, 
court  charged  among  other  tli 
that    "nothing    can    be    all 
specifically  for  any  of  these  ite 
Defendant's  counsel  rcqueste 
court  to  charge  that  there  wi 
evidence   upon  which  they  ( 
give  any  damages  for  loss  of 
<is  a  music  teacher,  or  for  abj 
from  her  position  as  school  tea. 
This  was  refused,  except  as  air 
charged.     Held,  no  error.     / 
v.  Jfanhattan  JR.  Co. 

22.  Defendant    contracted    to 
struct  a  refrigerator  for  plaii 
who  was  engaged  in  the  busi 
of   preparing  poultry  for   mai 
and  with  knowledge  that  plai 
intended   to  at  once  make  ua 
the   refrigerator  for  freezing 
preserving  chickens  for  the 
market  following,  expressly 
ranted  that  the  freezer  would  1 
them  in  perfect  condition;  th 
failed  to  do,  and  in  consequent 
large  quantity  of  chickens    \ 
lost.     In  an  action  upon  the   i 
ranty,  the  court  charged  in  i 
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former;  that  the  relation  created 
between  them  by  their  contract  was 
not  that  of  a  landlord  and  tenant 
or  of  trustee  and  cestui  que  trust 
but  a  relation  analagous  to  that  of 
vendor  and  vendee;  and  that,  there- 
.  fore,  the  action  was  not  maintain- 
able.   lEbfHuxl  V.  JiajfisdeU.        38 

2.  In  an  action  to  compel  the  specific 
performance  of  a  contract,  by 
which  plaintiff  agreed  to  sell  and 
convey,  free  and  clear  of  all  incum- 
brances, to  defendant  a  house  and 
lot  in  the  city  of  New  York,  it  ap- 
peared that  the  former  owners  of 
the  land  in  the  block  in  which  the 
premises  in  question  where  situat- 
ed had  mutually  covenanted  and 
agreed  that  twelve  feet  of  the  front 
of  the  lots  should  not  at  any  time 
be  buUt  upon,  but  should  be  for- 
ever left  open  for  court -yards. 
The  court  found,  upon  evidence  to 
sustain  the  finding,  that  the  sala- 
bility  of  the  property  was  injured 
by  said  covenant.  Held,  that  the 
title  tendered  by  plaintiff  was  not 
free  and  clear  from  incumbrances, 
as  the  covenant  constituted  an  in- 
cumbrance ;  and  that  defendant 
was  justified  in  refusing  to  com- 
plete his  purchase.  Wftmore  v. 
Bruce  819 

8.  Also,  held,  that  defendant  was 
entitled  to  recover  as  damages  by 
way  of  counter-claim  the  percent- 
age paid  by  him  at  the  time  of  pur- 
chase, the  auctioneer's  fees  and 
the  expenses  paid  for  examining 
the  title  Id. 

4.  It  seems  it  is  only  where  the 
vendor  in  a  contract  for  sale  and 
conveyance  of  land  is  chargeable 
with  bad  faith  that  the  vendee  is 
entitled,  upon  breach  of  the  coven- 
ant to  convey,  to  recover  damages 
measured  by  the  goodness  of  his 
bargain  or  the  financial  benefit 
which  would  have  resulted  from 
performance.   Northridge  v.  Moore. 

419 

5.  The  vendee,  however,  may  recover 
back  purchase-money  paid  by  him 
and  such  expenses  as  he  has  reason- 
ablv  incurred  in  examination  of 
the^^title.  Id. 

6.  The  parties  entered  into  a 
contract  by  which  defendant 
agreed  to  convey  to  plaintiff  certain 


real  estate.  It  was  known  by- 
plaintiff  that  defendant  at  the  time 
had  no  title  to  the  property;  the 
latter  contracted  in  gooa  faith  re- 
lying upon  a  contract  on  the  part 
of  another  to  convey  the  premisea 
to  him,  and  both  parties  believed 
that  defendant  would  acquire  title 
before  the  time  stipulate!  for  the 
conveyance.  Defendant  was  un- 
able to  perform  by  reason  of  the 
failure  of  the  party  who  had  agreed 
to  convey  to  him  to  fulfill  his  con- 
tract. In  an  action  to  recover 
damages  plaintiff  recovered  the 
expenses  incurred  in  examining  the 
title,  with  interest.  Held,  no  error; 
that,  although  plaintiff  was  aware 
at  the  time  of  making  the  contract 
that  defendant  did  not  have  the 
the  title,,  yet  as  ooth  parties  sup- 
posed he  would  obtain  it,  the  re- 
sonable  expense  of  examining 
such  title  might  be  regarded  as  in 
the  contemplation  of  the  parties. 

Id. 

7.  In  an  action  for  specific  perform- 
ance of  a  contract  to  sell  land  it 
appeared  that  after  the  execution 
of  the  contract  and  before  the  time 
fixed  for  performance  the  defend- 
ant gave  the  plaintiff  a  verbal  op- 
tion to  extend  the  time  of  per- 
formance for  thirty  or  sixty 
days,  provided  at  the  time  fixed 
for  performance  plaintiff  would 
increase  the  purchase-price  and 
pay  an  additional  sum  down. 
Plaintiff  attended  at  the  time  and 
place  specified  and  gave  notice 
that  he  elected  to  accept  the  sixty 
days  option  and  offered  to  pay 
the  money  required.  Defendant 
was  not  present  but  was  represent- 
ed by  an  agent,  who  was  not  em- 
powered to  sign  an  extension  for 
sixty  days,  and  it  was  claimed  on 
her  behalf  that  in  no  event  did  the 
option  permit  an  extension  for 
more  than  thirty  days.  Said  agent 
had  no  evidence  of  his  authority 
to  act  for  defendant  in  any  respect. 
Plaintiff  declined  to  make  the  pay- 
ment except  to  defendant  or  some 
one  showing  authority  to  receive 
it.  Said  agent  thereupon  tendered 
a  deed  and  demanded  payment  of 
the  balance  of  the  purchase-money 
called  for  bv  the  original  contract 
and  upon  plaintiff's  failure  to  pay 
gave  notice,  that  the  contract  was; 
at  an    end    and  that     defendant 
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withdrawn  from  the  jury,  and  then 
a  general  verdict  in  favor  of  the 
defendants  was  rendered.  The 
first  question,  as  it  appeared  in  the 
case  on  appeal,  had  the  word 
"yes"  written  under  it.  Plaintiff 
insisted  that  the  proposition  an- 
swered in  the  affirmative  should  be 
regarded  and  treated  as  a  fact 
found  by  the  jury.  Held,  untena- 
ble, and  that  the  consent  to  the 
withdrawal  of  the  questions  con- 
stituted a  waiver  of  the  exception 
to  their  submission.  Itead  v. 
NicholH,  224 

4.  While  in  general,  where  excep- 
tions have  been  taken  on  trial,  it  is 
erroneous  to  direct  a  verdict  sub- 
ject to  the  opinion  of  the  General 
Term,  the  party  taking  the  excep- 
tions may  waive  them,  and  by  con- 
sent the  case  may  be  submitted  to 
the  General  Term,  and  where  no 
exception  was  taken  at  the  trial  to 
the  direction  of  a  venlict  and  the 
objection  to  the  power  of  the 
General  Term  to  hear  the  case  was 
not  raised  in  that  court,  it  will 
be  deemed  to  have  been  waived. 
Cowenhoven  v.  Ball.  231 

5.  Objections  to  the  proceedings  not 
connected  with  the  matters  in 
issue,  but  which  are  preliminary 
and  go  only  to  the  right  and 
power  of  the  court  to  hear  the  case, 
are  technical  and  are  deemed  to 
have  been  waived  if  the  party  pro- 
ceeds with  the  trial  or  argument 
without  raising  them.  Id, 


WAREHOUSEMAN. 

Whtn.  comtntm  earner  ceamn 

to  he  liable  as  »uch,  and  becomes  liable, 
only  as  itareJu/useman. 

Draper  v.  Pres't,  etc.,  D.  (Jb  H.  C. 
Co.  118 

WARRANTY. 

1.  Defendants  contracted  to  pur- 
chase dressed  beef  of  plaintiff, 
which  the  latter  agreed  should  be 
beef  that  had  not  been  heated  be- 
fore being  killed;  the  beef  to  be 
delivered  on  boani  of  cars  at 
Chiciigo.  In  an  action  to  recover 
the  purchase-price,  luld,  that  plain- 
tiff's agreement  amoimted  to  an 
express  warranty,  which  survived 
delivery  and  acceptance;  and  that 


I 


defendants  were  entitled  to  re- 
cover damages,  by  reason  of  a 
breach  thereof,  by  way  of  counter- 
claim.    /:  C.  Co,  V.  Metzger.     260 

2.  It  is  not  necessary,  in  order  to 
constitute  an  express  warranty  on 
sale  of  goods,  that  the  word  * 'war- 
ranty "  should  be  used;  a  positive 
affirmation  as  to  quality,  under- 
stood and  relied  upon  by  the  ven- 
dee as  such,  is  sufficient.  Id. 

8.  The  right  to  recover  damages  for 
the  breach  of  such  a  warranty  sur- 
vives acceptance.  Id. 

4.  As  to  whether  the  vendee  has  the 
right  to  return  the  property  on 
discovery   of  the    breach,    qu^re. 

Id. 

5.  Defendant  contracted  to  construct 
a  refrigerator  for  plaintiff,  who 
was  engaged  in  the  business  of 
preparing  poultry  for  market,  and 
with  knowledge  that  plaintiff  in- 
tended to  at  once  make  use  of  the 
refrigerator  for  freezing  and  pre- 
serving chickens  for  the  May 
market  following,  expressly  war- 
ranted that  the  freezer  would  keep 
them  in  perfect  condition;  this  it 
failed  to  do,  and  in  consequence 
a  large  quantity  of  chickens  was 
lost.  In  an  action  upon  the  war- 
ranty, the  court  charged  in  sub- 
stance, that  plaintiff  was  entitled 
to  recover  as  damages  the  differ- 
ence between  the  value  of  the  re- 
frigerator as  constructed  and  its 
value  as  it  would  have  been  if 
made  according  to  contract,  and 
also  to  recover  the  market  value  of 
the  chickens  lost,  less  cost  of  get- 
ting them  to  market  and  fees  of 
commission  men  charged  on  sale. 
Htld,  no  error,     liteman  v.  Banta. 

538 

WIDOW. 
i^e  DowEB. 


WILLS. 

The  will  of  D.  disposed  of  his  real 
estate  as  follows:  "  I  give  and  bo- 
c^ueath  all  my  real  estate  in  fee 
simple  to  my  three  sons"  (naming 
them),  "and  the  survivor  and  sur- 
vivors of  them  in  case  either  die 
before  me  without  issue — and  in 
case  either  die  before  me  leaving 


INDEX. 


793 


issiie,  the  share  of  such  deceased 
child  shall  go  to  such  issue."  Two 
of  the  sons  died  before  the  tes- 
tator, first  IL,  who  left  three  chil- 
dren, and  thereafter  J.,  who  left 
no  issue.  In  an  action  for  parti- 
tion of  the  real  estate,  h^Ul,  that  the 
surviving  son  took  two-thirds  and 
the  children  of  H.  one-third.  Batis 
V.  Dan's.  411 

When   acceptance  by  wife  of. 

promsion  made  for  her  benefit  Ijy  lu  r 
husbancTs  will,  mil  not  preclude  her 
from  cUtiming  equitable  title  to  real 
estate,  the  legal  title  of  lohich  was  in 
him  at  his  death. 

See  Uaack  v.  Wticken  67 


YONKERS  (CITY  OF). 

1.  Plaintiff,  in  1848,  conveyed  to 
the  town  of  Yonkers  a  tract  of 
land  in  the  village  of  Yonkers;  by 
the  terms  of  his  deed  the  convey- 
ance was  upon  the  condition  tliat 
a  certain  portion  of  said  land 
should  thereafter  be  and  remain  a 
part  of  a  street  named,  and  never 
be  used  for  anv  other  purpose,  and 
that  the  resiaue  of  the  premises 
conveyed  "shall  forever  hereafter 
remain  public  and  open  as  a  public 
highway,  and  tliat  no  house,  build- 
ing or, other  erection  whatever,  ex- 
cept a  public  monument,  shall  ever 
be  built  or  erected  or  permitted 
upon  the  said  land,  or  any  part 
thereof."  The  village  was  not 
then,  but  was  afterward  incorpor- 
ated, and  subsequently  was  in- 
corporated as  a  city,  and  vested 
with  the  rights  of*  i)roperty  of 
the  town.  (C^hap.  331,  Laws  of 
1855;  chap.  866,  Laws  of  1872.) 
In  an  action  of  ejectment  based 
on  the  ground  of  a  breacli  of 
said  conditions,  evidence  was  given 
tending  to  .show  that  the  premises 
in  question  were,  at  the  time  of 
the  conveyance,  bounded  by  a 
building,  which  was  afterwards 
taken  down  and  a  new  one  erected, 
the  wall  of  which  encroached 
about  sixteen  inches  upon  said 
premises;  tlie  location  of  tlie  line 
however  was  in  dispute,  and  there 
w^as  other  evidence  to  the  elTect 
that  there  was  no  enroacliment, 
and  if  any  in  fact  existed,  it  did 
not  appear  it  was  with  defendant's 
knowledge.  It  also  appeared  that 
an  area  on  the  south  side  of  said 
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building  further  encroached  about 
six  feet  upon  said  premises;  that 
said  area  was  covered  b^  a  side- 
walk in  which  was  a  grating  and  a 
door  covering  a  stairway,  which, 
when  open,  is  an  obstruction,  but 
when  closed  is,  with  the  grating, 
flush  with  the  sidewalk.  It  did 
not  appear  that  the  door  had,  by 
being  left  open,  been  an  obstruc- 
tion. Held,  that  while  the  pur- 
pose of  the  conditions  was  to  pre- 
serve the  use  of  the  premises  for  a 
street  or  public  highway,  and  any- 
thing erected  upon  them  incon- 
sistent with  that  use  would  be  a 
violation  thereof,  it  could  not  be 
assumed  that  wliat  is  usually  or 
commonly  permitted  or  required 
in  sti*eets  of  villages  and  cities 
came  within  the  prohibition,  and 
the  construction  of  the  area  was 
not  an  erection  upon  the  land  with- 
in the  meaning  of  the  conditions, 
nor  was  it  rendereil  so  by  use. 
Rose  v.  Haidey.  602 

2.  Also,  //////,  that  the  city  was  not 
chargeable  with  notice  of  any  en- 
croachment of  the  wall  of*  the 
building  upon  the  premises,  and, 
conceding  it  exi.sted  as,  it  was 
without  permission  or  knowledge 
on  the  part  of  the  city,  it  could 
not  be  held  to  be  a  breach  of  the 
condition;  that  to  justify  such  a 
claim  and  thereby  to  defeat  the 
title,  it  must  appear  that  the  en- 
croachment was  in  some  sense  per- 
mitted by  the  city.  Id, 

3.  It  seems,  the  duty  imposed  upon 
the  municipal  authorities  was  that 
of  diligence  to  protect  the  premises 
for  the  declared  i)ublic  use  and 

*  against  the  prohibited  invasion, 
and  they  were  required  to  observe 
that  of  which  rea.sonable  diligence 
would  advise  them  in  that  respect. 

Id. 

4.  It  appeared  that  plaintiff  had  ob- 
served the  erection  of  the  building, 
the  wall  of  which  it  was  claimed 
encroached  on  the  reserved  prem- 
ises in  1857;  that  he  knew  when 
the  wall  was  rebuilt  in  1866,  and 
protested,  but  never  called  the  at- 
tention of  defendant's  board  of 
trustees  to  the  matter.  Held,  it 
could  not  be  held  as  matter  of  law 
that  he  waived  his  right  to  assert 
by  action  the  alleged  breach.      Id. 

lou 


7265    UtfC 


«:•  <  o  •) 


1 


d 
e 
t 

II 
ft' 

0 

I 

li 
d 


;i( 
u* 
n 
i( 
p( 

P 
Ik 
\i 
sc 

ill 

e 
.11 
w 

ID 


)f 
It 

rc 

rt] 
V 

ii 
U 
a 

01 
H 

i 
n 
u 
ic 
'<] 
:e 
11 
e 

A 


